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Hartsock  et  al.  V.  Long  et  al. 

[No.  10,543.    Filed  October  17,  1919.    Rehearing  denied  January 
9,  1920.    Transfer  denied  March  10,  1920.] 

1.  Master  and  Servant. — Workmen's  Ccnnpensatum. — Lump- 
sum ,SettlemenU — Petition  to  Set  Aside, — "UnusuaU*  Case, — 
Effect  of  General  Finding  Against  Petitioners, — Review  on  Ap- 
peal, — In  a  proceeding  by  petition  to  set  aside  an  order  fixing  a 
lump  sum  for  settlement  with  dependents,  a  general  finding  by 
the  Industrial  Board  against  petitioner  is  a  finding  that  the 
case  was  unusual  within  the  meaning  of  §43,  Acts  1915  p.  392, 
§8020a2  Bums'  Supp.  1918.    p.  3. 

2.  Master  and  Servant. — Workmen's  Compensation. — Lump- 
sum Settlement. — Notice  to  Insurer  Not  Required, — Under  §§43, 
57,  73,  74  of  the  Workmen's  Compensation  Act,  Acts  1915  p.  392, 
§80201  et  seq.  Bums'  Supp.  1918,  an  order  of  the  Industrial 
Board  fixing  a  lump  sum  in  settlement  with  dependents  cannot 
be  set  aside  on  the  grounds  that  the  employer's  insurer  never 
had  knowledge  of  nor  was  a  party  to  the  agreement  for  such  a 
settlement,  since  such  notice  to  or  knowledge  by  the  insurance 
company  is  not  contemplated  by  the  act.    p.  3. 

3.  Master  and  SERVANT.-7-TForfemen'»  Compensation, — Lump- 
Sum  Settlement, — When  Not  Set  Aside, — ^An  agreement  of  the 
parties  and  subsequent  order  of  the  Industrial  Board  fixing  a 
lump-sum  settlement  will  not  be  set  aside  in  the  absence  of  a 
showing  of  fraud,  mistake  or  gross  irregularities,    p.  3. 

From  the  Industrial  Board  of  Indiana. 
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Proceedings  under  the  Workmen's  Compensation  Act 
by  Mrs.  Walter  Long  and  another  against  Frank  Hart- 
sock  and  another.  From  an  order  of  the  Industrial 
Board  denying  a  petition  by  the  Southern  Surety  Com- 
pany, insurance  carrier,  to  set  aside  a  lump  sum  settle- 
ment approved  by  the  board,  the  insurance  carrier 
appeals.    Affirmed. 

Landers,  McKay,  Turner  &  MerreU,  for  appellant. 
J,  M.  Berryhill,  for  appellees. 

Nichols,  P.  J. — ^This  is  an  appeal  from  the  Indus- 
trial Board  of  Indiana.  The  substantial  facts  are  as 
follows :  Walter  Long,  thirty-one  years  old,  was  killed 
by  a  train  while  he  was  driving  a  wagon  belonging  to 
his  employer,  Frank  Hartsock,  in  the  line  of  employ- 
ment. His  widow,  Mrs.  Walter  Long,  and  a  son, 
Wilbur  Long,  twelve  years  old,  were  his  dependents. 
The  wages  of  the  deceased  were  $20  per  week  and  the 
award  of  the  Industrial  Board  was  $11  per  week  for 
300  weeks,  upon  an  agreement  by  the  employer  and  the 
employe's  dependents.  After  the  pa3maent  of  the  weekly 
allowance  for  forty-nine  weeks,  an  agreement  for  a 
lump-sum  settlement  or  redemption  of  remaining  un- 
paid sum  was  entered  into  by  and  between  the  employer 
and  the  dependents  of  the  deceased  employe,  which 
agreement  was  presented  to  the  Industrial  Board  for  its 
approval,  which  was  granted,  and  the  board  fixed  the 
amount  by  which  the  remaining  251  weeks  of  compensa- 
tion should  be  redeemed  by  pa3maent  of  cash  in  lump 
sum  at  $1,286.17  for  Mrs.  Walter  Long  and  $1,286.17 
for  Wilbur  Long,  or  $2,572.34  in  all. 

Thereupon  appellant  Southern  Surety  Company,  in- 
surance carrier,  filed  a  petition  praying  that  the  lump- 
sum settlement  agreement  be  set  aside,  stating  as  rea- 
sons: (1)  That  the  case  is  not  extraordinary  or  un- 
usual within  the  meaning  of  §43  of  the  Workmen's 
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Compensation  Act,  Acts  1915  p.  392,  §80201  et  seq. 
Bums*  Supp.  1918;  (2)  that  the  Southern  Surety  Com- 
pany had  no  knowledge  of,  nor  was  it  a  party  to,  such 
agreement. 

The  board  heard  the  evidence  upon  this  petition,  and 
found  that  the  same  should  be  denied.  This  appeal  was 
then  prayed  and  granted.  The  errors  alleged  by  appel- 
lant are  that  the  rulings  and  findings  of  the  Industrial 
Board  upon  which  said  order  is  based  are  contrary  to 
law,  and  that  its  order  is  contrary  to  law. 

It  is  to  be  observed  that  appellant  did  not  claim  be- 
fore the  Industrial  Board  that  there  was  any  fraud  or 

mistake  by  any  one,  or  that  its  rights,  so  far  as 
1.    the  amount  of  compensation  was  concerned,  had 

been  transgressed,  nor  does  it  so  claim  on  this 
appeal.  The  only  challenge  that  we  are  called  on  to 
consider  is  that  the  findings  and  order  of  the  Industrial 
Board  are  contrary  to  law,  that  is,  that  they  are  con- 
trary to  the  general  principles  of  the  law  as  applied  to 
the  facts.  Candy,  Admr.,  v.  Hanmore  (1881),  76  Ind. 
125,  128.  After  hearing  the  evidence,  the  Industrial 
Board,  by  its  general  finding,  found  against  appellant 
on  its  averment  that  the  case  was  not  extraordinary  or 
unusual  within  the  meaning  of  §43  of  the  Workmen's 
Compensation  Act,  supra,  thus  finding  the  ultimate  fact 
with  the  appellees.  While  the  questions  presented  on 
appeal  do  not  require  us  to  review  this  finding,  we  have 
examined  the  evidence  and,  in  our  opinion,  it  fully  sus- 
tains the  board's  finding. 

The  only  other  reason  given  by  appellant  in  its  peti- 
tion to  set  aside  the  order  of  the  board  fixing  a  lump 

sum  in  settlement  was  that  it  "never  had  knowl- 
2-3.   edge  of  nor  was  a  party  to  the  agreement  for  a 

lump-sum  settlement."  Such  notice  to,  or  knowl- 
edge of,  the  insurance  company  is  not  contemplated  by 
the  Workmen's  Compensation  Act,  supra,  §§43,  57,  73 
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and  74.  And  such  agreement  and  order  of  settlement 
will  not  be  set  aside  and  vacated  in  the  absence  of  a 
showing  of  fraud,  mistake,  or  gross  irregularities. 
Aetna  Life  Ins.  Co.  v.  Shiveley  (1918),  (Ind.  App.)  121 
N.  E.  50.  The  finding  and  order  of  the  board  was  there- 
fore not  contrary  to  law  for  this  reason. 

We.find  no  error.    The  order  of  the  Industrial  Board 
is  affirmed. 


Stockberger  v.  Zane. 

[No.    10,011.     FOed    November    18,    1919.     Rehearing    denied 
February  6,  1920.    Transfer  denied  March  10,  1920.] 

1.  Bbokers. — Real  Estate  Brokers, — Contract  for  Commissions. — 
Validity. — Statute. — Where  a  contract  for  the  sale  or  exchange 
of  real  estate  provided  for  the  payment  of  the  regular  fixed 
commission  as  adopted  by  a  named  real  estate  exchange,  the 
fact  that  the  only  rate  of  commission  so  fixed  was  a  minimum 
rate  did  not  render  the  contract  ineffective  under  §7468  Bums 
1914,  Acts  1913  p.  638,  providing  that  a  contract  for  the  pay- 
ment of  a  commission  for  the  sale  or  exchange  of  real  estate 
must  be  in  writing,  as  such  statute  requires  only  that  the  con- 
tract import  a  promise  to  pay  and  provides  a  means  of  ascer- 
taining the  amount  thereof  without  destroying  the  character 
thereof  as  a  written  instrument,    p.  8. 

2.  Brokers. — Real  Estate  Brokers. — Action  on  Contract  for 
Commissions. — Rate  of  Commission. — Evidence. — Where  a  con- 
tract for  the  sale  or  exchange  of  real  estate  provided  for  the 
payment  of  the  regular  fixed  commission  according  to  the  rate 
established  by  a  named  real  estate  exchange,  the  minutes  of 
the  exchange  showing  the  regular  fixed  commissions  to  be  paid 
on  exchanges  of  real  estate  was  admissible  in  an  action  on  the 
contract  for  compensation.-  p.  9. 

3.  Brokers. — Real  Estate  Brokers. — Contract  for  Commission. — 
Certainty. — Commission  (w  Fixed  by  Real  Estate  Exchange. — 
In  a  real  estate  broker's  action  for  commissions  for  the  ex- 
change of  real  estate,  where  the  contract  provided  for  com- 
pensation according  to  the  rate  established  by  a  named  real 
estate  exchange,  the  fact  that  the  rules  of  the  exchange  pro- 
vided only  for  a  minimum  rate  of  compensation  did  not  render 
the  contract  ineffective  under  §7463  Bums  1914,  Acts  1913  p. 
638,  as  being  uncertain,    p.  9. 
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4.  Brokers. — Re€U  Estate  Brokers. — ContrcLcts  for  Commissions, 
— Statute.— Can8tru«tton.-*-Although  the  manifest  purpose  of 
§7468  Burns  1^14,  Acts  1913  p.  638,  requiring  contracts  for  the 
payment  of  commissions  for  the  sale  or  exchange  of  real  estate 
to  be  in  writing,  is  to  protect  real  estate  owners  against  imposi- 
tion and  fraud,  it  was  not  intended  to  enable  the  landowners 
to  work  the  same  result  against  others,  so  that,  while  the  stat- 
ute, must  be  substantially  complied  with,  its  operation  should 
not  be  extended  further  than  to  make  its  spirit  and  purpose 
effective,    p.  10. 

5.  Appeal. — Briefs. — Waiver  of  Error, — ^Assignments  of  error 
are  waived  by  appellant's  f aUure  to  make  any  specific  reference 
thereto  in  the  propositions  or  points  in  his  brief,  as  required  by 
the  rules  governing  the  preparation  of  briefs,    p.  11. 

From  Dekalb  Circuit  Court ;  Dan  M.  Link,  Judge. 

Action  by  John  J.  Stockberger  against  Raymond  B. 
Zane.  From  a  judgment  for  defendant,  the  plaintiff 
appeals.    Reversed. 

Arthur  W.  Parry ,  for  appellant. 

W.  P.  Endicott  and  Harold  K,  Tess,  for  appellee. 

Batman,  C.  J. — ^This  is  an  action  by  appellant  against 
appellee  to  recover  judgment  for  an  amount  alleged  to 
be  due  as  a  commission  for  the  exchange  of  certain  real 
estate.  The  complaint  is  in  a  single  paragraph  and  al- 
leges in  substance,  among  other  things,  that  the  parties 
on  February  18, 1916,  entered  into  a  written  agreement, 
by  the  terms  of  which  appellee  employed  appellant  to 
find  a  purchaser  for  certain  real  estate  owned  by  him 
within  a  specified  time  and  at  a  price  named  in  a  memo- 
randum on  the  reverse  side  of  said  contract;  that  said 
contract  provided  that: 

"In  the  event  said  real  estate  is  sold  by  you  dur- 
ing said  time  for  said  price,  and  upon  said  terms, 
or  for  a  price  and  upon  terms  acceptable  to  me,  then 
and  in  either  of  said  events,  in  consideration  of 
your  services  in  this  connection,  I  promise  and 
agree  to  pay  you  the  regular  fixed  commission  as 
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adopted  by  the  Fort  Wajoie  Real  Estate  Exchange, 
or  in  the  event  said  real  estate  is  traded  or  ex- 
changed by  or  through  your  efforts  I  promise  and 
agree  to  pay  you  such  commission  on  the  list  price 
fixed  in  said  memorandum.  Complete  abstract 
showing  good  title  to  said  property  and  warranty 
deed  will  be  furnished  by  me.  Less  expense  Zane 
put  to  in  making  the  exchange." 

That  the  list  price  fixed  in  said  memorandum  was 
$30,000,  and  appellant,  within  the  time  specified,  made 
an  exchange  of  said  reaUestate ;  that  at  the  time  of  the 
execution  of  said  written  agreement  there  was,  and  ever 
since  has  been,  in  existence  in  the  city  of  Fort  Wayne, 
Indiana,  an  association  of  the  real  estate  men  of  that 
city  and  surrounding  territory  known  as  the  Fort 
Wajoie  Real  Estate  Exchange  of  Fort  Wajoie,  Indiana ; 
that,  prior  to  the  date  of  said  contract,  said  exchange 
had  adopted  as  the  regular  fixed  commission  for  the  sale 
or  exchange  of  farm  property  the  rate  of  five  per  cent., 
which  adoption  was  made  by  a  resolution  of  said  ex- 
change, duly  entered  in  its  minutes ;  that  said  resolution 
was  in  full  force  and  effect  at  the  time  said  contract 
was  executed,  and  has  so  remained  ever  since;  that  it 
was  said  rate  so  adopted  that  was  intended  and  referred 
to  in  said  contract,  a  copy  of  which  contract,  including 
said  memorandum,  was  filed  with  the  complaint  as  an 
exhibit.  To  this  complaint  appellee  filed  a  demurrer, 
which  was  overruled.  He  then  filed  an  answer  in  two 
paragraphs,  the  first  being  a  general  denial.  The  sec- 
ond paragraph  admits  the  execution  of  the  contract  in 
suit,  and  alleges  facts  by  which  he  seeks  to  limit  the  rate 
of  commission  thereunder  to  two  and  one-half  per  cent, 
of  the  list  price  of  the  real  estate  mentioned  therein.  To 
this  paragraph  of  answer  appellant  filed  a  demurrer, 
which  was  overruled.  He  then  filed  a  reply  thereto  in 
general  denial.  Appellee  also  filed  a  counterclaim 
against  appellant,  to  which  a  demuirer  was  sustained. 
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The  cause  was  submitted  to  a  jury  for  trial,  and  at  the 
close  of  appellant's  evidence  the  court  instructed  the 
jury  to  return  a  verdict  for  appellee,  which  was  accord- 
ingly done^  Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  judgment  was  thereupon  ren- 
dered against  him  for  costs.  He  now  prosecutes  this 
appeal  under  an  assignment  of  errors,  which  requires 
a  consideration  of  the  question  hereinafter  determined. 
The  only  error  presented  by  appellant  in  his  proposi- 
tions and  points  is  based  on  the  action  of  the  court  in 
overruling  his  motion  for  a  new  trial.  One  of  the  rea- 
sons assigned  therefor  is  that  the  court  erred  in  strik- 
ing from  the  evidence  a  certain  paper,  which  had  been 
introduced  as  exhibit  ''B,''  and  which  is  in  part  as 
follows : 

"Minutes  of  the  meeting  of  the  Ft.  Wayne  Real 
Estate  Exchange,  held  Tuesday,  May  13,  1913. 
The  Fort  Wayne  Real  Estate  Exchange  met  at  the 
Anthony  Hotel,  Tuesday  noon,  May  13,  1913, 
*  *  *  The  committee  on  commissions  recom- 
mended a  minimum  commission  of  Five  ($5.00) 
Dollars  per  acre  for  handling  farm  lands,  and  five 
per  cent,  of  the  sale  price  wherever  the  ground  sold 
for  more  than  $100.00  per  acre,  and  this  commis- 
sion was  adopted  by  the  Exchange  as  standard. 


» 


These  minutes  were  duly  attested  by  the  names 
of  persons  subscribing  themselves  as  president  and  sec- 
retary. The  record  discloses  that,  prior  to  the  intro- 
duction of  said  exhibit  in  evidence,  one  Hilgemann  had 
testified  in  substance  that  there  was  an  organization  in 
the  city  of  Fort  Wayne  known  as  the  Fort  Wayne  Real 
Estate  Exchange,  and  that  it  had  been  in  existence  since 
the  spring  of  1913;  that  he  had  been  its  secretary  for 
the  last  two  years,  and  had  in  his  charge  the  minute 
book  of  said  organization,  which  he  then  had  in  his 
hands ;  that  a  certain  page  thereof,  marked  exhibit  "B," 
and  to  which  his  attention  was  directed,  contained  the 
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minutes  of  said  organization,  held  on  May  13,  1913. 
Said  exhibit  was  then  admitted  and  read  in  evidence 
over  appellee's-  objections.  Appellee  then  moved  the 
court  to  strike  out  said  exhibit,  which  motion  was  sus- 
tained over  the  objections  of  appellant.  It  is  contended 
by  appellant  that  this  ruling  of  the  court  constitutes  re- 
versible error. 

Appellee  asserts,  in  support  of  the  action  of  the  court 
in  striking  out  said  exhibit,  that  in  order  for  a  contract 

for  the  payment  of  a  commission  for  the  sale  or 
!•    exchange  of  real  estate  to  be  effective  under 

§7463  Bums  1914,  Acts  1913  p.  638,  it  must  fix 
the  amount  due,  or  express  a  definite  consideration; 
that  the  only  attempt  to  comply  with  this  requirement 
is  found  in  that  provision  of  the  contract  referring  to 
the  regular  fixed  commission  adopted  by  the  Fort  Wayne 
Real  Estate  Exchange ;  and  that  this  is  not  sufficient  to 
comply  with  said  section  of  the  statute  in  that  regard, 
as  it  would  require  extrinsic  evidence  to  establish  the 
rate  of  commission ;  that,  if  it  should  be  held  that  the 
amount  of  conmiission  under  such  a  contract  may  be 
fixed  by  extrinsic  evidence,  still  the  action  of  the  court 
in  striking  out  said  exhibit  was  not  error,  because  it 
shows  that  the  only  rate  of  conunission  fixed  by  said 
exchange  was  a  minimum  rate,  and  hence  any  rate  in 
excess  of  said  minimum  rate  might  be  proved.  He  as- 
serts that  this  fact  would  render  said  contract  ineffective 
under  §7463,  supra.  We  cannot  concur  in  appellee's 
contention.  It  should  be  noted  that  said  §7463  does  not 
provide  that  a  contract  thereunder  shall  name  a  definite 
amount  to  be  paid  as  a  commission.  It  is  evident  that 
the  requirement  of  the  statute  in  this  regard  will  be 
met  if  the  contract  imports  a  promise  to  pay  a  commis- 
sion, and  provides  a  means  for  ascertaining  the  amount 
thereof,  without  destroying  the  character  of  the  contract 
as  a  written  instrument.    In  the  case  before  us  the  par- 
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ties  provided  such  a  means  by  reference  in  their  con- 
tract to  "the  regular  fixed  commission,  as  adopted  by 
the  Fort  Wayne  Real  Estate  Exchange,"  and  agreeing 
in  effect  that,  in  the  event  the  real  estate  was  traded  or 
exchanged  through  appellant's  efforts,  the  list  price  in 
the  memorandum  forming  a  part  of  the  contract  was 
to  be  the  basis  on  which  his  commission  should  be  calcu- 
lated. It  appears  that  the  commission,  as  adopted  by 
the  Fort  Wayne  Real  Estate  Exchange,  was  fixed  by  said 
exchange  at  a  meeting  held  on  May  13,  1913,  and  its 
action  in  that  regard  was  spread  on  the  minutes  of  its 
proceedings  of  that  date,  as  evidenced  by  said  ex- 

2.  hibit  "B."    It  is  well  settled  that,  where  a  con- 
tract has  reference  to  another  paper  for  its  terms, 

tiie  effect  is  ihe  same  as  if  the  words  of  the  paper  re- 
ferred to  were  inserted  in  the  contract.  9  Cyc  582 ;  13 
C.  J.  530;  Western  Construction  Co.  v.  Romona,  etc, 
Stone  Co.  (1908) ,  41  Ind.  App.  229,  80  N.  E.  856 ;  Brad- 
street  V.  Rich  (1883),  74  Me.  303;  Casey  v.  Holmes 
(1846),  10  Ala.  776;  ShoH  V.  Van  Dyke  (1892),  50 
Minn.  286,  52  N.  W.  643. 

In  the  instant  case  the  parties,  by  reference  in  their 

contract  to  "the  regular  fixed  commission,  as  adopted  by 

the  Fort  Wayne  Real  Estate  Exchange,"  in  effect 

3.  made  the  minutes  of  said  exchange,  with  refer- 
ence to  the  adoption  of  such  commission,  a  part 

of  their  said  contract  for  the  purpose  of  expressing  their 
agreement  as  to  the  rate  of  commission  to  which  appel- 
lant would  be  entitled  in  the  event  he  effected  a  sale  or 
an  exchange  of  appellee's  said  real  estate.  Under  this 
view  of  the  situation  appellant  was  entitled  to  have  said 
Exhibit  "B"  remain  in  the  record  as  a  part  of  the  evi- 
dence in  the  cause. 

But  it  will  be  noted,  as  stated  above,  that  appellee 
makes  the  further  contention  that  said  exhibit  "B" 
shows  that  the  rate  adopted  by  said  exchange  was  a  mini- 
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mum  rate  only,  and  hence  any  rate  in  excess  of 
said  minimum  rate  might  be  proved;  that  this  fact 
would  render  said  contract  ineffective  under  §7463  Burns 
1914,  supra,  as  it  would  leave  uncertain  one  element  of 
such  contract,  which  the  statute  requires  must  be  cer- 
tain. This  contention  is  not  tenable.  It  will  be  ob- 
served that  the  contract  recites  that  "in  consideration 
of  your  services  in  this  connection,  I  promise  and  agree 
to  pay  you  the  regular  fixed  commission,  as  adopted  by 
the  Fort  Wayne  Real  Estate  Exchange. '^  (Our  italics.) 
By  reference  to  said  exhibit  "B,"  which  contains  the 
minutes  of  said  exchange  in  that  regard,  we  note  that 
only  one  regular  commission  was  fixed  by  safd  exchange, 
and  that  was  a  minimum  of  $5  per  acre,  except  where 
land  sold  for  more  than  $100  per  acre,  in  which  event 
the  commission  should  be  five  per  cent,  of  the  sale  price, 
and  that  the  commission  thus  fixed  wa^  adopted  by  the 
exchange  as  standard.  It  does  not  appear  that  the  ex- 
change attempted  to  fix  any  other  schedule  or  rate  of 
commission,  but  was  content  to  adopt  the  minimum  rate 
specified  and  declare  it  to  be  the  standard  rate.  In  view 
of  these  facts,  we  are  forced  to  conclude  that  the  min- 
utes of  said  exchange,  as  evidenced  by  said  exhibit  "B," 
furnished  definite  means  of  ascertaining  the  rate  of  com- 
mission to  which  appellant  was  entitled,  and  that  the 
court  erred  in  striking  out  the  same  after  it  had  been 
introduced  in  evidence.  To  hold  otherwise  would  have 
the  effect  of  nullifying  the  contract  in  suit,  which  we 
would  be  reluctant  to  do  after  it  has  been  executed  and 
appellee  has  received  the  fruits  thereof. 

As  has  heretofore  been  held  by  this  court,  the  mani- 
fest purpose  of  §7463,  supra,  is  to  protect  real  estate 

owners  against  imposition  and  fraud,  but  that  it 
4.    was  not  intended  to  enable  such  owners  to  work 

the  same  result  against  others ;  that  for  the  pur- 
pose of  accomplishing  the  end  intended  the  statute  must 
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be  substantially  complied  with,  but  that  the  operation 
of  the  statute  should  not  be  extended  further  than  to 
make  its  spirit  and  purpose  effective.  Luther  v.  Bash 
(1916),  61  Ind.  App.  535, 112  N.  E.  110. 

Other  reasons  contained  in  appellant's  motion  for  a 

new  trial  are  not  considered,  as  the  questions  thereby 

presented  will  probably  not  arise  on  another 

5.  trial  of  the  cause.  The  questions  presented  by 
the  assignment  of  errors,  other  than  the  action  of 
the  court  in  overruling  the  motion  for  a  new  trial,  have 
been  waived  by  appellant  by  a  failure  to  make  any  spe- 
cific reference  thereto  in  his  propositions  or  points  as 
required  by  the  rules  governing  the  preparation  of 
briefs.  Buckeye,  etc.,  Co.  v.  Stewart-Carey,  etc.,  Co. 
(1915),  60  Ind.  App.  302,  110  N.  E.  710. 

For  the  reason  stated  the  judgment  is  reversed,  with 
instructions  to  sustain  appellant's  motion  for  a  new 
trial,  and  for  further  proceedings  consistent  with  this 
opinion. 


Wasman  et  al.  v.  Dye  et  al. 

[No.  10,007.     Filed  March  10,  19?0.] 

Appeal. — AppeUee'a  Brief. — Failure  to  File, — Confession  of 
Error. — Failure  by  appellee  to  file  any  brief  may  be  considered 
a  confession  of  error,  and  will  fully  justify  a  reversal  where  ap- 
pellant presents  prima  facte  error. 

From  Kosciusko  Circuit  Court;  Francis  E.  Bowser, 
Judge. 

Action  by  August  Wasman  and  others  for  relief  from 
a  judgment  by  default  in  favor  of  Herbert  A.  Dye  and 
others.  From  a  judgment  denying  relief,  applicants  ap- 
peal.   Reversed. 

D.  F.  Brooks,  for  appellants. 

Remy,  p.  J. — ^This  is  an  appeal  from  a  judgment  de- 
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nying  appellants'  application  for  relief  from  judgment 
taken  against  them  by  default.  Appellants  have  filed  a 
brief  in  this  court  showing  prima  facie  error.  No  brief 
has  been  filed  by  appellees.  Such  failure  may  be  con- 
sidered a  confession  of  error,  and  will  justify  a  reversal. 
MiUer  V.  Julian  (1904) ,  163  Ind.  582,  72  N.  E.  588 ;  Pope 
V.  State,  ex  rel.  (1920),  72  Ind.  App.  400, 125  N.  E.  908. 
On  the  authority  of  these  cases,  the  judgment  is  re- 
versed, with  instructions  to  set  aside  the  order  and 
judgment  of  the  trial  court  denying  appellants  relief 
from  the  judgment  taken  against  them  by  default,  and 
that  appellants  be  granted  a  new  trial. 


Hummel  v.  State  of  Indiana. 

[No.  10,645.     FOed  March  14,  1920.] 

1.  Cbiminal  Law. — Pa/rerU  and  Child, — Failure  to  Provide. — 
Jurisdiction  of  Offense, — Juvenile  Court, — That  the  mother  has 
taken  the  children,  for  the  care  of  whom  their  father  is  charged 
with  failure  to  provide,  to  Illinois,  does  not  deprive  the  juvenile 
court  of  Indiana  of  jurisdiction,  where  the  children  were  for 
a  time,  by  reason  of  the  failure  of  defendant  to  provide,  in 
need  while  in  Indiana,  and  where,  while  in  Illinois,  he  provided 
nothing  for  them,  and  where  the  abode  that  he  maintained  for 
them  in  Indiana  did  not  constitute  a  ''shelter"  within  the  mean- 
ing of  Acts  1915  p.  139,  §2635c  et  seq.  Bums'  Supp.  1918.    p.  15. 

2.  Criminal  Law. — Pa/rent  and  Child, — Failure  to  Support 
Child,  —  Construction  of  Statuie.  —  "Shelter"  —  The  word 
"shelter"  in  §2635c  Bums'  Supp.  1918,  Acts  1915  p.  139,  §1, 
means  more  than  simply  protection  from  the  weather.  It 
means  a  home  with  proper  environment,  and  not  a  place  that 
will  destroy  the  moral  sensibility  of  the  child  and  train  it  to 
immorality  and  lawlessness,    p.  16. 

3.  Mabriage. — Common-law  Marriage, — Not  Dissoluble  by  Con- 
sent,— A  common-law  marriage  entered  into  in  1902  in  Illinois 
and  continued  until  1919,  cannot  be  cast  aside  in  Indiana  by  the 
parties,  and  the  statutory  marriage  of  the  husband  to  another 
woman  is  not  aided  by  the  consent  of  the  lawful,  common-law 
wife  to  remain  in  the  household  as  housekeeper  and  to  care  for 
the  children  of  the  common-law  marriage,    p.  16. 
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4.  Criminal  Law. — Pcurent  and  Child. — Neglect  of  Father  to 
Fumieh  Necessaries, — Construction  of  Statute, — **WUfuUy,** — 
In  a  prosecution  under  §2635c  Bums'  Supp.  1918,  Acts  1915  p. 
139,  where  the  facts  show  a  deliberate,  perverse  design  not  to 
furnish  his  children  the  shelter  to  which  they  were  entitled,  a 
father  cannot  be  heard  to  say  that  he  was  always  willing  to  pro- 
vide for  his  children,  and  that  therefore  his  failure  to  do  so  was 
not  wilful,    p.  17. 

5.  Pabent  and  Child. — Support  of  Child. — Neglect  of  Duty  by 
Father, — Wife's  Representation  That  Another  Will  Discha/rge 
Duty  No  Excuse, — A  husband  and  father  is  under  the  duty  to 
terminate  immoral  conditions  in  his  house,  and  create  a  shelter 
under  which  his  children  could  safely  abide,  and  he  has  no  right 
to  rely  on  liis  wife's  statement  that  her  father  would  support 
her  and  the  children  if  she  would  leave  her  husband,    p.  17. 

6.  Criminal  Law. — Parent  and  Child. — Support  of  Child, — Fail- 
wre  to  Furnish. — No  Demand  Necessary, — No  demand  or  re^ 
quest  need  be  made  upon  a  father  to  supply  the  needs  of  his 
diildren,  where  his  wife  left  home,  taking  his  children,  because, 
under  the  conditions  there  existing,  he  could  g^ive  no  sheltering 
home  to  his  children,  and  a  prosecution  may  be  maintained 
under  §2635c  Bums'  Supp.  1918,  Acts  1915  p.  139,  without  any 
such  previous  request,    p.  18. 

7.  Criminal  Law. — Failure  to  Suppo/rt  Child. — Appeal. — Claim 
of  Excessive  Punishment. — Where  the  punishment  assessed  is 
au^orized  by  the  act  defining  the  crime,  and  where  such  statute 
further  empowers  the  trial  court  to  extend  clemency  in  certain 
cases,  such  punishment  will  not  be  disturbed  by  the  Appellate 
Court  when  there  is  no  reason  disclosed  by  the  records  to  doubt 
that  the  trial  court  will  properly  administer  its  authority, 
p.  18. 

From  Marion  Juvenile  Court  (15,090) ;  Frank  J. 
Lahr,  Judge. 

Piosecution  by  the  State  of  Indiana  against  Ivan  F. 
Hummel.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Affirmed. 

Alvah  J.  Rucker,  for  appellant. 
Ele  Stansbury,  Attorney-General,  and  A.  B.  Cronk, 
for  the  state. 

Nichols,  C.  J. — By  this  appeal  appellant  seeks  to  re- 
verse the  judgment  of  the  Marion  Juvenile  Court,  based 
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upon  the  following  facts  certified  by  the  trial  court,  in 
the  form  of  a  special  finding,  as  required  by  §1635 
Bums  1914,  Acts  1907  p.  221:  Ivan  F.  Hummel  and 
Dot  Hummel  on  or  about  September  28,  1902,  started 
to  live  together  as  husband  and  wife  in  a  hotel  in  Chi- 
cago, Illinois,  and  lived  together  in  the  manner  of  hus- 
band and  wife  until  June  10,  1919 ;  that  at  no  time  was 
a  marriage  ceremony  performed  between  them  by  any 
organization  or  person  entitled  or  sanctioned  by  law  to 
perform  the  same ;  that  since  September,  1902,  the  said 
Dot  Hummel,  while  living  with  the  defendant  in  the 
manner  aforesaid,  gave  birth  to  three  children,  Waldo, 
age  sixteen,  Ivan,  age  ten,  and  Andrew,  age  fourteen 
months ;  that  the  defendant  acknowledges  himself  to  be 
the  father  of  all  such  children  except  the  youngest ;  that 
Ivan  F.  Hummel  supported  the  said  Dot  Hummel  and 
all  of  said  children  until  about  April  1,  1919 ;  that  be- 
tween April  1,  1919,  and  June  10,  1919,  the  children 
were  at  different  times  in  need  of  food  and  clothing, 
which  the  defendant  failed  and  neglected  to  give;  that 
since  June  10,  1919,  and  up  to  the  date  of  trial,  the  de- 
fendant failed  and  neglected  to  provide  anything  what- 
ever for  said  children;  that,  at  all  times  during  the 
living  together  of  said  parties,  the  defendant  and  Dot 
Hummel  held  themselves  out  and  represented  them- 
selves to  the  public  to  be  husband  and  wife;  that  the 
defendant  has  been  industrious  and  has  had  no  trouble 
except  that  arising  from  the  facts  in  this  case ;  that  in 
the  month  of  June,  1919,  the  defendant  married  one 
Grace  F.  Huls,  who  had  worked  in  his  office  as  his  ste- 
nographer; that,  before  said  marriage  with  Grace  F. 
Huls,  the  defendant  and  Dot  Hummel  agreed  that  after 
such  marriage  they  and  each  of  them  and  the  said  chil- 
dren should  live  in  the  same  house,  said  Dot  Hummel 
to  be  the  housekeeper  for  all  of  said  parties ;  that  sev- 
eral days  after  such  marriage  Dot  Hummel  became  dis- 
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satisfied  with  such  arrangement  and  removed  herself 
and  three  children  to  Sandwich,  Illinois,  since  which 
time  defendant  contributed  nothing  towards  their  sup- 
port or  maintenance ;  that  at  Sandwich,  Illinois,  the  said 
Dot  Hummel  and  her  three  children  lived  with  her 
father,  George  L.*  Havenhill,  who  looked  after  their 

» 

needs  during  the  time  aforesaid ;  that  defendant  contrib- 
uted nothing. 

It  is  not  necessary  to  set  out  the  affidavit  containing 
the  charge,  as  the  section  above  referred  to  expressly 
provides  that  the  special  findings,  and  not  the  informal 
complaint,  shall  be  considered  as  the  basis  of  the  judg- 
ment rendered. 

By  the  judgment  based  on  the  foregoing  facts,  appel- 
lant was  fined  in  the  sum  of  $500,  sentenced  to  imprison- 
ment in  the  Marion  county  jail  for  180  days,  with  an 
order  that  he  be  compelled  to  work  on  the  public  work 
of  Marion  county,  and  that  the  commissioners  pay,  for 
the  support  of  said  children,  one  dollar  for  each  day's 
work  of  the  appellant. 

Appellant's  counsel,  in  an  able  brief,  without  defend- 
ing or  condoning  the  immoralities  of  his  client  or  of  his 
client's  wife,  in  language  which  we  commend  for 
1-2.  the  respect  which  it  shows  for  the  trial  judge, 
from  whom  he  differs  in  his  interpretation  of  the 
law,  most  earnestly  contends  that  the  judgment  must 
be  reversed,  for  the  reason  that  the  court  has  no  juris- 
diction. It  is  argued  that,  since  the  mother  had  taken 
the  children  for  the  care  of  whom  appellant  is  charged 
with  having  failed  to  provide,  to  Illinois,  such  failure, 
if  any,  was  in  that  state  where  they  were  for  the  time 
domiciled,  and  that  he  is  therefore  not  amenable  to  the 
Indiana  law.  From  April  1,  1919,  to  June  10,  1919,  as 
appears  in  the  facts  certified,  the  children  were  at  dif- 
ferent times  in  need  of  food  and  clothing,  which  appel- 
lant failed  and  neglected  to  furnish.    They  were  then 
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in  Indiana.  From  June  10  to  the  date  of  the  trial 
appellant  failed  and  neglected  to  provide  anything  what- 
ever for  such  children.  During  this  last  period  of  time 
they  were  with  their  mother  at  the  home  of  her  parents 
in  Illinois.  The  statute  under  which  appellant  is 
charged  made  it  an  offense  wilfully  to  neglect  to  furnish 
necessary  food,  clothing,  shelter  and  medical  attention 
for  his  children.  Acts  1915  p.  139,  §2635c  et  seq. 
Bums'  Supp.  1918.  These  things  he  had  not  furnished 
from  June  10, 1919,  for  the  facts  found  say  that  he  had 
furnished  nothing  during  that  period.  This  is  not  a 
case  of  a  mother  without  excuse  taking  children  sway 
from  a  proper  home  which  the  father  had  provided  for 
them,  and  refusing  to  return  with  them  upon  request  so 
to  do,  as  in  Wheeler  v.  State  (1912),  51  Ind.  App.  622, 
100  N.  E.  25,  for  in  this  case  no  proper  home  was  fur- 
nished. Appellant  had  wholly  failed  to  furnish  shelter, 
food  and  clothing  in  Marion  county,  Indiana,  which  was 
the  place  of  his  abode.  To  furnish  shelter  must  be  held 
to  mean  more  than  simply  protection  from  the  weather. 
It  means  a  home  with  proper  environment,  and  not  a 
place  where  the  depravity  of  the  father,  along  with  the 
vicious  immoral  conduct  of  others,  will  destroy  the 
moral  sensibilities  of  the  child,  and  train  it  to  a  life  of 
immorality  and  lawlessness. 

On  June  10, 1919,  appellant  had  a  wife  who  was  such 
by  a  common-law  marriage,  into  which  relation  they  had 

entered  by  mutual  agreement,  in  the  State  of  lUi- 
3.    nois  in  the  year  1902,  and  they  had  ever  since 

held  themselves  out  to  the  world  as  husband  and 
wife.  This  relation  they  could  not  cast  aside  by  their 
own  caprice  any  more  than  they  could  cast  aside  a  statu- 
tory marriage.  The  welfare  of  the  state  and  of  society 
forbids  such  trifling  with  the  marriage  relation.  On 
that  day,  however,  he  proceeded  to  enter  into  the  mar- 
riage relation  with  another,  without  making  any  pre- 
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tense  to  a  legal  separation  from  his  lawful  wife,  and 
then  took  his  bigamous  wife  into  his  home,  where  she 
was  to  reign  as  queen,  while  his  lawful  wife  was  to  serve 
as  housekeeper  and  in  caring  for  his  children.  But  ap- 
pellant says  that  his  wife  consented  to  this  altruistic  ar- 
rangement. It  does  appear  by  the  evidence  that  she 
went  with  them  for  the  license,  then  to  the  jewelers  to 
get  the  ring,  before  going  to  the  justice  of  the  peace  for 
the  marriage,  in  order,  it  would  seem,  that  anything 
that  was  lacking  in  the  formal  consummation  of  the  first 
jnarriage  might  be  fully  compensated  for  by  the  im- 
lireBsive  eerenKmy  of  the  second,  and  that  she  tiiai  wit- 
nessed the  sacred  nuptials  by  which  the  three  were  made 
one.  As  we  remember,  it  was  the  woman  that  gave  to 
the  man  «nd  he  did  eat,  but  this  case  is  distinguished 
from  that  original  authority,  for  here,  after  two  days 
the  woman  "backed  up"  and  repudiated  the  whole 
scheme,  whether  from  jealousy  or  from  a  quickening  of 
the  moral  sense  we  do  not  need  to  inquire,  as  the  man 
only  is  on  trial. 

Appellant  argues  that  he  was  always  willing  to  pro- 
vide for  his  children,  and  that  therefore  his  failure  so 
to  do  was  not  wilful,  stating  that  "wilfully,"  as 

4.  used  in  criminal  statutes  to  characterize  a  for- 
bidden act,  means  deliberate,  perverse  design  and 

malice,  with  set  purpose.  We  cannot  imagine  a  more 
deliberate,  perverse  design  not  to  furnish  his  children 
the  shelter  to  which  they  were  entitled,  and  not  to  sur- 
round them  with  an  environment  that  made  it  possible 
for  them  to  grow  to  true  manhood. 

Appellant  says  that  he  had  a  right,  when,  because  of 

his  immoral  and  licentious  conduct,  his  wife's  father 

was  willing  to  support  her  and  the  children,  if 

5.  she  would  leave  him,  to  rely  upon  her  statement 
that  her  father  would  do  so.    He  had  no  such 

Vol.  73—2 
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right.  He  had  the  right  and  the  duty  to  "clean  house" 
at  home  and  thereby  create  a  shelter  under  which  his 
children  could  safely  abide,  and  it  does  not  appear  from 
the  evidence  that  he  has  done  this  yet. 

He  complains  that  no  demand  or  request  had  been 
made  of  him  to  supply  their  needs,  but  none  was  re- 
quired under  the  circumstances;  he  knew,  when 

6.  his  wife  left  his  home  with  his  children,  that  it 
was  because  his  home  with  his  consent  had  been 

invaded  by  another  woman,  who  was  there  without 
right,  and  contrary  to  law  and  morality,  and  that,  under 
such  conditions,  he  could  give  no  sheltering  home  to  his 
children.  Appellant  says  that,  without  request  for  sup- 
port, he  has  been  unable,  after  diligent  search,  to  find 
any  precedent  in  the  United  States  where  a  case  of 
wilful  neglect  has  been  prosecuted  under  such  circum- 
stances. We  need  no  precedent.  We  have  no  hesitation 
in  establishing  by  this  case  a  precedent  for  Indiana. 

Finally,  appellant  insists  that  the  punishment  is  so 

grossly  excessive  under  the  facts  that  the  judgment 

should  be  reversed  for  that  reason.    We  cannot 

7.  agree  with  appellant's  contention.  We  note  that 
§2  of  the  act,  supra,  that  authorizes  the  punish- 
ment that  was  assessed  against  appellant,  empowers  the 
trial  court,  in  its  discretion,  and  with  the  consent  of 
appellant,  to  extend  clemency  to  him  upon  conditions 
therein  set  forth,  and,  without  in  any  way  presuming 
to  dictate  to  the  trial  court  as  to  its  future  conduct  of 
the  case,  we  have  no  doubt  that,  when  the  court,  who 
has  shown  discernment  in  this  case,  is  assured  that  ap- 
pellant has  put  aside  his  bigamous  wife,  has  become  a 
law-abiding  citizen,  and  has  manifested  a  desire  to  care 
for  his  children  in  the  right  way,  he  will  be  shown  such 
leniency  as  the  circumstances  merit,  and  as  will  be  con- 
ducive  to  the  welfare  of  the  state.  The  judgment  is 
affirmed. 
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Miller  v.  Miller. 

[No.  10,287.     Filed  March  11,  1920.] 

Appeal. — Review, — Judgment. — Conclusiveness, — Conflicting  Evi' 
denee. — The  court  on  appeal  will  not  disturb  a  judgment  rest- 
ing on  conflicting  evidence  on  the  ground  that  it  is  not  sustained 
by  sufficient  evidence. 

From  Marion  Superior  Court  (106,914) ;  W.  W. 
Thornton,  Judge. 

Action  by  Florence  Miller  against  Wallace  G.  Miller. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

James  E.  Rocap,  for  appellant. 
Em^ley  W.  Johnson  and  Joseph  W.  Hutchinson,  for 
appellee. 

McMahan,  J. — ^Appellee,  plaintiff  below,  was  granted 
a  divorce  from  appellant.  Appellant  contends  that  the 
finding  of  the  court  is  not  sustained  by  sufficient  evi- 
dence. 

The  finding  rests  on  conflicting  evidence.  The  judg- 
ment is  therefore  affirmed. 


Masonic  Protective  Association  v.  Farrar. 

[No.  10,262.     Filed  March  12,  1920.] 

Insurance.  —  Accident  Insurance, — Policy, — Construction, — *7??i- 
mediately  and  Totally  Disabling," — Where  an  accident  insur- 
ance i>olicy  provided  for  the  payment  of  a  stipulated  weekly 
indemnity  in  event  of  accidental  injuries  to  insured  due  to 
violent,  external,  and  involuntary  causes,  if  such  injuries  were 
''immediately  and  totally  disabling,"  and  it  appeared  that  in- 
sured sustained  an  injury  to  his  knee  while  jumping  from  his 
room  in  a  burning  hotel  on  the  night  of  January  30,  that  he 
was  a  locomotive  eng^ineer  and  continued  to  work  as  such  until 
February  23,  that  he  consulted  with  a  physician  on  February 
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26,  and  was  directed  by  him  to  remain  at  home  until  he  recoy 
ered  from  the  injury  to  his  knee,  the  injury  was  not  "inmiedi- 
ately  and  totally  disabling"  within  the  terms  of  the  policy. 

From  Dubois  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  John  P.  Farrar  against  the  Masonic  Pro- 
tective Association.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Reversed. 

Leo  H.  Fisher,  for  appellant. 
R.  W.  Armstrong,  for  appellee. 

Enloe,  J. — ^This  action  was  begun  by  appellee  against 
appellant  before  a  justice  of  the  peace,  upon  a  complaint 
in  one  paragraph,  to  recover  benefits  alleged  to  be  due 
the  appellee  upon  a  policy  of  accident  insurance. 

From  the  judgment  rendered  by  such  justice,  an  ap- 
peal was  taken  to  the  Dubois  Circuit  Court,  where  the 
cause  was  submitted  to  the  court  for  trial,  resulting 
in  a  finding  and  judgment  against  appellant  for  the 
sum  of  $150.  A  motion  for  a  new  trial  having  been 
duly  filed  and  overruled,  this  appeal  is  prosecuted,  and 
the  overruling  of  said  motion  is  the  only  error  assigned, 
and  the  only  reasons  stated  in  said  motion  which  we 
need  consider  are:  (1)  That  the  decision  is  contrary 
to  law;  and  (2)  is  not  sustained  by  sufficient  evidence. 

The  only  part  of  the  complaint  which  we  need  to  con- 
sider is  that  relating  to  the  promise  of  the  appellant  to 
the  appellee,  and  which  is  in  substance  as  follows :  That 
by  said  policy  said  appellant  did  promise  to  pay  to  ap- 
pellee, in  the  event  of  accidental  injury  due  to  violent, 
external  and  involuntary  causes,  and  which  should 
totally  disable  appellee,  the  sum  of  $50  per  week,  for  a 
period  not  to  exceed  ten  weeks,  if  the  appellee  should 
receive  his  said  injury  while  a  guest  in  any  public  hotel. 
A  copy  of  the  policy  was  filed  with  the  complaint,  as 
an  exhibit,  and  expressly  made  a  part  thereof.     The 
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complaint  further  alleged  that  on  January  30,  1917, 
while  said  policy  was  in  force,  the  appellee,  while  a  guest 
in  a  public  hotel  in  the  town  of  Cannelton,  Indiana,  re- 
ceived an  injury  in  endeavoring  to  escape  from  said 
hotel  in  the  nighttime,  by  reason  of  said  hotel  being 
then  and  there  on  fire ;  and  that  the  injuries  were  due  to 
violent,  external  and  involuntary  causes,  and  that  said 
injury  was  an  accident  insured  against  by  said  policy. 
There  are  further  allegations  concerning  the  extent  of 
the  disability,  but,  as  the  sufficiency  of  the  complaint 
was  not  questioned,  we  need  not  further  refer  to  the 
allegations  thereof. 

Hie  particular  clause  in  the  policy  relied  upon  by  ap- 
I)ellee,  for  a  recovery  in  this  case,  was  the  following, 
viz.: 

"Special  Indemnity. 

"D. — If  immediately  and  totally  disabling  injuries 
described  in  Clause  A  shall  be  received  by  the  in- 
sured (1)  while  ♦  *  *,  or  (2)  while  a  guest  in 
any  public  hotel  ♦  ♦  ♦  and  while,  in  conse- 
quence of  the  burning  thereof,  attempting  to  escape 
tiierefrom  the  Association  will  pay,  in  lieu  of  any 
other  indemnity,  and  for  a  period  not  to  exceed  ten 
weeks,  a  special  indemnity  of  Fifty  Dollars,  for 
each  entire  week  of  total  disability." 

Clause  "A,"  to  which  reference  is  made  in  Clause 
*T),"  supra,  was  as  follows,  viz. : 

"A.  For  disability  resulting  solely  from  acci- 
dental injuries  due  to  violent  external  and  involun- 
.  tary  causes  and  leaving  visible  marks  of  wounds, 
fracture  or  dislocation  upon  the  body  of  the  insured, 
and  which  shall  alone  and  continuously  from  the 
date  of  the  accident  totally  disable  the  insured  and 
require  the  regular  and  personal  attendance  of  a 
qualified  physician,  the  association  will  pay  *  ♦  */' 

Before  the  insured  would  be  entitled  to  claim  any 
benefits  under  the  above  clauses  certain  things  must 
concur,  viz. :    (1)  The  disability  must  result  solely  from 
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accidental  injuries  due  to  violent,  external,  and  involun- 
tary causes;  (2)  the  causes  must  be  evidenced  by  visible 
marks  of  wounds,  fracture,  or  dislocation,  upon  the 
body,  etc. ;  (3)  which  shall  alone  and  continuously,  from 
the  date  of  the  accident,  totally  disable  the  insured  and 
require  the  regular  and  personal  attendance  of  a  quali- 
fied physician;  and,  under  Clause  "D"  (4),  the  injuries 
must  be  immediately  and  totally  disabling. 

The  appellee  testified  as  a  witness  in  his  own  behalf. 
His  testimony  was  in  substance,  so  far  as  the  same  is 
material  to  be  considered  in  passing  upon  the  questions 
involved  in  this  appeal,  as  follows:  **0n  the  night  of 
January  30,  1917,  I  was  a  guest  at  the  Sunlight  Hotel, 
in  Cannelton,  Indiana ;  at  about  one  o'clock  at  night,  I 
was  awakened  by  one  of  the  servants  who  told  me  to 
get  out,  that  the  hotel  was  on  fire.  I  was  sleeping  in  a 
room  on  the  third  floor.  When  I  got  up  I  found  that 
the  stairway  had  burned  out ;  it  was  all  aflame  and  I 
couldn't  go  that  way;  there  was  just  one  way  to  get  out 
and  make  my  escape;  I  jumped;  I  lit  on  the  roof  of  a 
house  another  story  below ;  I  hurt  my  knee ;  I  am  a  loco- 
motive engineer;  my  knee  begun  hurting  me  that  night; 
I  went  ahead  running  my  engine ;  my  knee  kept  getting 
worse  from  that  night;  I  limped  around;  I  continued 
working,  running  my  engine  from  the  time  of  the  fire  up 
to  the  23rd  of  February ;  I  went  to  see  Dr.  McKinney  on 
February  26;  he  treated  me  for  something  like  three 
weeks,  during  which  time  I  was  confined  to  the  house, 
except  when  I  went  to  his  office  for  treatment." 

If  the  case  made  by  the  appellee,  giving  all  testimony 
offered  in  his  behalf  its  most  liberal  construction,  is  not 
sufficient  to  support  the  decision  of  the  court,  then  this 
cause  must  be  reversed. 

It  will  be  noted  that  under  the  terms  of  the  policy  in 
suit,  before  a  party  can  claim  the  benefits  of  clause  "D," 
the  injury  must  be  immediately  and  totally  disabling. 
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A  question  similar  to  the  one  now  under  consideration 
was  before  the  court  in  Preferred,  etc.,  Association  V. 
Jones  (1894),  60  111.  App.  106,  and  in  that  case  the  court 
in  passing  upon  the  sufficiency  of  the  declaration  said : 
''Appellant  insists  it  is  substantially  defective  in  failing 
to  show  that  the  alleged  injury  did  immediately  disable 
appellee.  It  is  plain  that  the  parties  intended  to  limit 
those  covered  by  it  to  a  class  identified  and  distinguished 
by  the  means  causing  and  the  effect  following  them,  as 
therein  described.  The  latter  are  so  described  by  the 
verb  'disable,'  qualified  by  the  adverbial  phrase,  'inde- 
pendent of  all  other  causes,'  and  the  adverbs  'immedi- 
ately,' 'wholly,'  and  'continuously.'  These  are  all  terms 
of  essential  description,  and  if  they  respectively  indicate 
different  but  consistent  characteristics  of  the  thing  de- 
scribed, they  are  alike  material,  and  each  is  so  much  so 
that  no  liberality  of  construction  in  favor  of  the  insured 
will  warrant  the  court  in  disregarding  either.  •  ♦  • 
The  declaration,  to  be  good,  must  therefore  aver  that  the 
plaintiff  was  not  only  wholly  and  continuously  disabled 
by  the  means  alleged,  independent  of  all  other  causes, 
but  also  'immediately'  so  disabled.  *  *  *"  The 
court  then  held  that  the  word  "immediately,"  as  used  in 
the  policy,  meant  without  interval  of  time ;  without  de- 
lay; instantly. 

The  Supreme  Court  of  Georgia,  in  the  case  of  Williams 
V.  Preferred,  etc.,  Assn.  (1893),  91  Ga.  698,  17  S.  E.  I 

982,  had  under  consideration  a  like  clause  in  a  policy  of 
accident  insurance,  and  the  court  there  said :  "It  was 
contended  that  the  word  'immediately,'  as  used  in  the 
policy  now  under  consideration,  did  not  mean  immedi- 
ately in  point  of  time,  but  immediately  in  point  of  causa- 
tion. The  context,  we  think,  shows  conclusively  that 
this  word  refers  to  the  time  of  disablement,  and  not  to 
the  cause.  The  preceding  words,  'shall,  independently 
of  all  other  causes,'  express  exactly  the  same  meaning 
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as  that  which  counsel  seek  to  give  to  the  word  'immedi- 
ately' when  they  ask  that  it  be  construed  as  a  word  of 
cause  and  effect/' 

In  the  case  last  cited  Williams  received  an  injury  on 
August  24,  but  did  not  become  totally  disabled  until  Sep- 
tember 24  following,  when  he  was  confined  to  his  bed. 
The  court  held  that  the  word  "immediately**  was  used 
as  an  adverb  of  time  and  that,  the  total  disability  of  the 
plaintiff  not  having  followed  his  injury  immediately, 
there  was  no  liability  under  his  said  policy. 

In  the  case  of  Merrill  v.  Travelers'  Ins.  Co.  (1895), 
91  Wis.  329,  64  N.  W.  1039,  the  court  had  under  con- 
sideration a  like  clause  in  a  policy  of  insurance.  In 
considering  the  matter  the  court  said :  **The  vital  ques- 
tion for  determination  is  whether,  ♦  *  *  the  word 
Hmmediately'  refers  to  proximity  of  time  with  the  in- 
jury, and  is  used  in  the  sense  of  'presently,'  'without 
lapse  of  time  or  material  delay,'  or  whether  as  thus  used, 
it  means  'proximately'  in  the  sense  of  causation,  *  ♦  *. 
We  think  that  the  word  'immediately'  was  used  in  the 
former  sense,  and  as  meaning  that  the  disability  contem- 
plated in  order  to  give  the  plaintiflf  a  claim  for  compen- 
sation under  the  policies  must  have  ensued  so  closely 
upon  the  accident  that  he  was  wholly  disabled  from  pro- 
ceeding and  transacting  the  business  of  his  occupation 
regularly  and  in  its  due  and  proper  course.  *  *  * 
The  disability  to  transact  any  and  every  kind  of  busi- 
ness pertaining  to  the  plaintiff's  occupation  must  not 
only  have  been  immediate,  but  total." 

In  the  case  before  us  the  appellee  was  injured  on  the 
night  of  January  30 ;  thereafter  he  continued  to  run  his 
engine  as  a  locomotive  engineer  until  February  23 ;  he 
went  to  consult  Dr.  McKinney  about  his  injured  knee 
February  26,  and  the  doctor  told  him  to  go  home  and 
stay  there  until  his  knee  got  well. 

Under  this  evidence,  under  the  authorities  supra,  and 
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many  others  could  be  cited,  the  injuries  sustained  by 
the  appellee,  at  the  time  in  question,  did  not  immedi- 
ately and  totally  disable  him  from  following  his  usual 
vocation. 

The  decision  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law.  The  judgment  is  therefore  re- 
versed, and  this  cause  remanded  for  further  proceed- 
ings. 


Conklin  et  al.  v.  School  City  of  South  Bend. 

[No.   9,987.    Filed  October   7,   1919.     Rehearing  denied   March 

12,  1920.] 

1.  JuiMSES. — Interest  in  SuiU — CkaUenffe, — Right  to  File. — In  an 
action  by  a  school  city,  it  was  not  error  to  refuse  to  aUow  to 
he  filed  defendant's  written  challenge  to  the  competency  of  the 
judge  because  he  was  a  resident  in,  and  a  taxpayer  of,  the 
school  corporation,  since  the  ground  of  challenge  stated  is  not 
embraced  in  the  causes  for  a  change  of  judge  specified  by  §422 
Bums  1914,  §412  R.  S.  1881.    p.  27. 

2.  Appeal. — Brief  a, — Waiver  of  Error, — Error,  if  any,  in  the  re- 
fusal to  permit  appellants  to  file  their  written  challenge  to 
the  competency  of  the  trial  judge  was  waived  by  their  failure 
to  set  out  in  their  brief  the  affidavit  in  which  Uiey  attempted 
to  make  the  challenge,    p.  27. 

3.  Subrogation. — Appropriation  of  Land  for  School  Purposes. — 
Payment  of  Encumbrance  by  School  City. — Right  to  Be  Subro- 
gated to  Mortgagee's  Claim. — Where  a  school  city  appropriated 
land,  but  by  inadvertence  and  oversight  failed  to  make  a  party 
to  the  proceedings  the  holder  of  a  note  of  one  of  the  owners,  to 
secure  which  a  mortgage  on  the  land  had  been  executed,  and 
the  city,  having  paid  the  owners  th'  full  amount  of  their  aware), 
subsequently  paid  the  note  to  protect  its  title  to  the  land,  it  was 
by  subrogation  entitled  to  recover  from  the  owners  the  amount 
of  the  debt  paid.    p.  28. 

From  Elkhart  Superior  Court;  James  L.  Harman, 
Judge. 

Action  by  the  school  city  of  South  Bend  against 
Frank  G.  Conklin  and  wife.  From  a  judgment  for 
plaintiff,  the  defendants  appeal.    Affirmed. 
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Stuart  MacKibbin,  for  appellants. 
Drummond  &  Drummond  and  Harry  R.  Wair,  for  ap- 
pellee. 

Enloe,  J. — ^The  essential  facts  of  this  case,  as  dis- 
closed by  the  record,  are  as  follows:  In  April,  1911, 
the  appellant  Frank  G.  Conklin  was  the  owner  of  a  cer- 
tain tract  of  real  estate  situated  in  the  city  of  South 
Bend,  the  title  to  which  appellee  desired  to  acquire  for 
school  purposes  and,  the  parties  failing  to  agree,  suit 
was  brought  by  appellee  against  Frank  G.  Conklin  and 
Jean  I.  Conklin,  his  wife,  the  appellants,  to  appropriate 
the  land  to  said  purpose.  Such  proceedings  were  there- 
after had  in  said  cause,  the  venue  having  been  changed 
to  the  Laporte  Circuit  Court,  that  the  appellant  Frank 
G.  Conklin  was  awarded  $11,400  and  Jean  I.  Conklin,  his 
wife,  was  awarded  the  sum  of  $100,  on  account  of  said 
appropriation.  On  August  12,  1907,  Frank  G.  Conklin 
had  borrowed  the  sum  of  $2,100  from  the  St.  Joseph 
County  Savings  Bank,  had  executed  his  negotiable  prom- 
issory note  therefor  and,  to  secure  payment  of  same, 
he  and  his  said  wife  had  executed  a  mortgage  on  the  real 
estate  taken  by  appellee  by  appropriation  as  above.  At 
the  time  the  lands  were  so  appropriated,  said  note  had 
not  been  paid,  nor  said  mortgage  released  of  record, 
and,  as  specially  found  by  the  trial  court,  the  appellee, 
on  December  23,  1912,  paid  to  one  Jacob  M.  Chillas,  the 
owner  and  holder  of  said  note  and  mortgage,  to  protect 
its  title  to  said  lands,  the  sum  of  $2,383.45.  The  holder 
of  said  note  aiid  mortgage  was  not  made  a  party  to  said 
appropriation  proceedings,  and  appellants  received  and 
receipted  for  the  full  amount  of  the  above-mentioned 
award. 

By  the  suit  now  under  consideration,  the  appellee 
sought  to  recover,  as  against  the  appellants,  the  money 
so  paid  to  said  Chillas.    The  answer  was  a  general  de- 
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nial.  The  trial  was  had  before  the  court,  which,  a 
proper  request  having  been  made  therefor,  found  the 
facts  specially  and  stated  its  conclusions  of  law  thereon 
favorable  to  appellee,  and  rendered  judgment  accord- 
ingly. 

There  are  three  separate  assignments  of  error  in  this 
cause — one  by  appellants  jointly,  one  by  appellant 
Frank  G.  Conklin,  and  one  by  appellant  Jean  I.  Conklin. 
The  errors  assigned  challenge  the  action  of  the  court 
(1)  in  overruling  motion  to  make  the  complaint  more 
specific;  (2)  in  overruling  demurrer  to  complaint;  (3) 
error  in  conclusions  of  law  upon  facts  found;  (4)  error 
in  overruling  motion  for  new  trial;  and  (5)  error  in 
refusing  to  allow  appellant  Frank  G.  Conklin  to  file  his 
written  challenge  to  the  competency  of  the  judge  of  the 
St.  Joseph  Circuit  Court  to  sit  as  judge  in  the  making 
up  of  the  issues,  a  motion  for  change  of  venue  from  the 
county  having  theretofore  been  filed  on  account  of  said 
judge  being  a  resident  and  taxpayer  in  said  appellee 
corporation. 

The  court  did  not  err  in  refusing  to  allow  said  chal- 
lenge to  be  filed.  It  did  not  state  any  of  the  enumerated 
causes  for  change  of  judge  mentioned  in  §422 

1.  Bums  1914,  §412  R.  S.  1881,  but,  even  if  there  had 
been  any  error  in  this  matter,  the  appellants  have 
waived  it  by  their  failure  to  set  out  in  their  brief 

2.  said  affidavit  in  which  they  attempted  to  make 
such  challenge.  The  statute  specifically  dis- 
qualifies the  judge  in  suits  where  the  county  is  a  party, 
but  not  in  suits  where  the  school  corporation  of  which 
he  is  a  resident  is  a  party.  The  interest  of  the  judge 
in  such  suit  must  be  more  than  that  of  a  mere  citizen 
and  taxpayer. 

Neither  did  the  court  commit  any  error  in  overruling 
appellant's  motion  to  make  the  complaint  more  certain, 
definite  and  specific. 
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The  inadvertence  and  oversight  mentioned  in  the  com- 
plaint relate  to  the  failure  of  appellee,  in  the  appropria- 
tion suit,  to  make  the  holder  of  the  note  and  mortgage 
a  party  thereto,  while  appellant's  motion  asks  that  said 
complaint  be  made  inore  certain,  definite  and  specific,  by 
requiring  the  plaintiff  to  set  forth  the  particular  facts 
which  constitute,  comprise  and  are  the  acts  of  oversight 
and  inadvertence  which  caused  the  plaintiff  corporation 
to  pay  said  sums  of  money,  as  in  said  complaint  alleged 
and  set  forth. 

Appellants  have  entirely  misconceived  the  theory  of 
appellee's  complaint  herein.  They  try  to  treat  it  as  an 
action  by  suit  to  obtain  relief  from  a  judgment  taken 
against  a  party  through  his  "mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,"  and  cite  us  to  the  provisions 
of  §405  and  §645  Bums  1914,  §§395,  615  R.  S.  1881. 
The  sections  have  no  application  to  the  case  at  bar. 

As  shown  by  this  record,  the  appellant  Frank  G. 

Conklin  had,  on  December  23,  1907,  executed  to  St. 

Joseph    County    Savings    Bank    his   negotiable 

3.  promissory  note  for  the  sum  of  $2,100,  and  se- 
cured the  pajrment  of  same  by  a  mortgage  on  the 
premises  in  question.  At  the  time  the  appropriation 
proceedings  were  had  and  judgment  rendered  therein 
said  note  was  unpaid.  It  was  an  outstanding  personal 
obligation  of  Frank  G.  Conklin,  and  the  holder  thereof, 
had  he  so  chosen,  could  have  maintained  an  action 
thereon  and  enforced  payment  thereof  out  of  the  goods 
and  chattels  of  said  Conklin.  The  appropriation  pro- 
ceedings in  no  way  discharged,  nor  even  changed,  the 
personal  liability  of  Frank  G.  Conklin  thereon.  It  was 
an  obligation  to  which  the  appellee  herein  was  a 
stranger  and  it  had  a  legal  right  to  assume  that  said 
Conklin  would  comply  with  his  contract  and  take  up  and 
discharge  such  obligation  when  the  same  became  due, 
and  as  between  the  parties  to  this  suit  there  was  no 
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legal  necessity  for  the  making  of  the  holder  of  said  note 
and  mortgage  a  party  to  said  appropriation  suit. 

Conklin,  the  maker  of  said  note,  not  having  paid  the 
same  at  maturity,  the  appellee,  to  protect  the  property 
against  a  foreclosure,  paid  said  note;  and  no  principle 
of  law  is  better  settled  than  the  rule  that,  if  one  is  com- 
pelled, or  is  in  a  situation  to  be  compelled,  to  pay  the 
debt  of  another  and  does  pay  it,  the  law  implies  a  prom- 
ise on  the  part  of  him  for  whom  the  money  is  paid,  on 
which  an  action  may  be  sustained ;  for  in  such  cases  it 
is  not  a  voluntary,  but  a  compulsory,  payment  of  a  debt 
for  which  another  is  legally  liable.  2  R.  C.  L.  776,  and 
authorities  cited.  See,  also,  Duncan,  Admr.,  v.  Gainey 
(1886),  108  Ind.  579,  9  N.  E.  470.  In  Weiss  V. 
Guerineau  (1887),  109  Ind.  438,  9  N.  E.  399,  it  is  said: 
"One  who,  for  the  protection  of  his  own  property,  is 
compelled  to  pay  a  debt  to  which  he  is  a  stranger,  and 
for  the  payment  of  which  another  is  legally  liable  or 
equitably  bound,  becomes  entitled,  on  the  principles  of 
subrogation,  to  avail  himself  of  all  the  remedies  to  which 
the  person  to  whom  payment  was  made  was  entitled." 

In  the  case  of  Chaplin  V.  SvUivan  (1891),  128  Ind. 
50,  27  N.  E.  425,  it  is  said:  "No  doctrine  of  equity 
jurisprudence  is  more  beneficent  in  its  operation  than 
that  of  subrogation,  properly  applied.  One  of  the  most 
familiar  cases  where  this  doctrine  is  applied  is  where 
the  purchaser  of  encumbered  property,  without  having 
assumed  the  encumbrance,  pays  it  off  and  discharges  it 
to  protect  his  own  rights,  or  to  perfect  his  own  title.  It 
has  been  uniformly  held,  in  such  cases,  that  he  is  enti- 
tled to  be  subrogated  to  the  rights  of  the  lienholder,  and 
is  entitled  to  all  his  securities,  rights,  remedies,  and 
priorities.  And  when  one,  for  the  protection  of  his  own 
interests,  thus  pays  the  debt  of  another,  the  payment  is 
not  voluntary." 
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We  find  no  error  in  this  record,  and  the  judgment  of 
the  Elkhart  Superior  Court  is  therefore  affirmed.  Judg- 
ment affirmed. 


Turner  v.  Sievers. 

[No.  9,988.    Filed  March  16,  1920.] 

1.  Easements. — Easement  by  Prescription, — Permissive  Use. — 
A  use  of  a  way  which  is  merely  permissive,  or  which  is  exer- 
cised under  a  mere  license,  cannot  ripen  into  an  easement,  re- 
gardless of  how  long  it  may  be  continued,     p.  36. 

2.  Appeal. — Review, — Findings, — Conclusiveness, — ^Where  there 
was  some  evidence  to  sustain  the  finding  of  the  trial  court  that 
the  use  of  a  way  was  merely  permissive,  the  trial  court's  finding 
to  that  effect  is  conclusive,    p.  36. 

3.  Municipal  Corporations.  —  Public  Improvements,  —  Assess- 
ment of  Property  Benefited, — Powers  of*  Municipality. — The 
power  of  a  municipality  to  assess  the  cost  of  improvements 
against  the  real  estate  benefited  thereby  does  not  exist  in  the 
absence  of  a  statute  granting  such  power,  and,  when  granted, 
the  extent  of  the  power  is  limited  to  that  which  the  statute  ex- 
pressly confers,    p.  36. 

4.  Municipal  Corporations. — Public  Improvements, — Assess- 
ment Statutes,  —  Construction,  —  Statutes  conferring  power 
upon  municipal  corporations  to  assess  the  cost  of  improvements 
against  property  benefited  thereby  are  strictly  construed  in 
favor  of  the  property  owner  and,  in  case  of  doubt  as  to  the 
existence  of  such  power,  the  doubt  is  resolved  against  the 
municipality,    p.  36. 

5.  Municipal  C0RP0RATI0NS.T-Pu6itc  Improvements, — Way  Used 
Under  License, — Right  to  Improve, — Statute, — Section  8710 
Bums  1914,  Acts  1909  p.  412,  relating  to  the  improvement  of  a 
street,  alley  or  other  public  place,  does  not  authorize  a  city, 
either  expressly  or  by  reasonable  implication,  to  improve  a 

'  passageway  used  permissively,  under  a  mere  license  revokable 
at  the  pleasure  of  the  owner  of  the  fee,  and  assess  the  cost 
thereof  against  the  abutting  real  estate,    p.  37. 

6.  Municipal  Corporations. — Public  Improvements, — Acquies- 
cence,— Validity  of  Asses87nent, — Estoppel. — An  owner  of  prop- 
erty may  be  estopped  by  his  conduct  from  questioning  the  va- 
lidity of  an  assessment  for  public  improvements,  although  it  is 
void  because  there  was  no  actual  legal  authority  upon  which  it 
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could  rest,  if  there  is  color  of  law  to  sustain  the  proceeding 
upon  which  such  assessment  is  based,    p.  37. 

7-  Municipal  Corporations. — Ptiblie  Improvements. — Acquiea- 
eenee,  —  Validity  of  Assessment,  —  EstoppeL  —  Statute.  —  An 
owner  of  real  estate  assessed  for  the  cost  of  improving  a  pas- 
sageway, used  permissively,  under  a  license  revokable  at  the 
pleasure  of  the  owner  of  the  fee,  is  not  estopped  from  question- 
ing the  validity  of  an  assessment  on  the  ground  that  the  way 
improved  was  not  a  street,  even  though  he  made  no  objection  to 
the  improvement  during  the  progress  of  the  work,  since  the 
statute  (§8710  Bums  1914,  Acts  1909  p.  412),  under  which  the 
city  assumed  to  act  provides  only  for  the  improvement  of  "a 
street,  alley  or  other  public  place,"  the  language  used  therein 
being  sufficiently  explicit  as  to  preclude  any  construction  by 
which  its  meaning  could  be  extended  or  enlarged  to  give  color- 
able authority  for  the  construction  of  the  improvement  involved, 
p.  38. 

8.  Municipal  Corporations. — PuhUc  Improvements. — Validity 
of  Contract. — Statute  Lvmiting  Time  to  Sue. — Scope  and  Appli- 
cability.-^The  provision  of  §8710  Bums  1914,  Acts  1909  p.  412, 
relating  to  street  improvements,  that  the  validity  of  a  public 
improvement  contract  shall  not  be  questioned  except  in  a  suit 
to  enjoin  performance  instituted  within  ten  days  from  the  exe- 
cution of  the  contract,  does  not  apply  in  an  action  brought  to 
restrain  the  collection  by  a  city  of  a  special  assessment  based 
upon  the  ground  that  the  municipality  was  wholly  without 
statutory  authority  or  color  of  law  under  which  to  proceed  in 
ordering  and  making  the  improvement,  and  paying  therefor  by 
special  assessments;  hence,  where  a  municipality  assumed  to 
proceed  under  such  statute  which  provides  only  for  the  improve- 
ment of  a. "street,  alley  or  other  public  place,"  in  improving  a 
passageway  used  permissively,  under  a  license  revocable  at  the 
pleasure  of  the  owner  of  the  fee,  and  assessing  abutting  prop- 
erty to  pay  the  cost  thereof,  an  abutting  property  owner  was 
not  precluded  from  questioning  the  validity  of  the  assessment 
in  an  action  instituted  after  the  expiration  of  the  ten-day  period 
of  limitation,  since  the  proceeding  was  wholly  without  statu- 
tory authority  or  color  of  law,  and  was  void  aJ>  initio,    p.  38. 

From  Porter  Circuit  Court;  H.  H.  Loving,  Judge. 

Action  by  William  Sievers  against  Frank  A.  Turner. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 

A.  D.  Bartholomew  and  E.  G.  Osbom,  for  appellant. 
Crumpacker  Bros.,  for  appellee. 
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Batman,  J, — ^The  record  in  this  case  discloses  that 
appellee  was  the  owner  of  lots  14  and  15  in  Lytle's  sub- 
division of  lot  175  in  Powell's  addition  to  the  city  of 
Valparaiso,  Indiana ;  that  a  strip  of  land  within  the  lim- 
its of  said  city  thirty  feet  in  width  and  known  as  Bush 
street  abutted  on  the  north  side  of  said  lots;  that  said 
city  had  improved  a  portion  of  the  south  half  of  said 
thirty-foot  strip  with  a  cement  grutter  and  crushed  stone, 
five  and  one-half  feet  wide,  and  had  attempted  to  assess 
the  cost  of  said  improvement  against  said  lots ;  that,  said 
assessment  not  having  been  paid,  said  lots  were  sold  by 
the  county  treasurer,  who  was  ex-officio  treasurer  of 
said  city,  for  the  payment  of  the  same;  that  appellant 
became  the  purchaser  of  said  lots  at  said  sale,  and  a 
certificate  was  issued  to  him  by  said  treasurer  evidenc- 
ing such  fact.  Appellee  brought  this  action  against  ap- 
pellant, alleging  that  said  assessment  and  sale  were  void 
and  asking  that  said  certificate  be  canceled  and  annulled, 
and  that  his  title  to  said  lots  be  quieted  as  against  ap- 
pellant and  all  persons  claiming  through  or  under  him. 
The  complaint  is  in  two  paragraphs  on  which  issues 
were  duly  joined.  A  trial  was  had  by  the  court,  result- 
ing in  a  judgment  in  favor  of  appellee,  decreeing  that 
said  assessment,  sale  and  certificate  were  void,  canceling 
and  annulling  the  same,  and  quieting  appellee's  title  to 
said  real  estate  as  against  appellant  in  so  far  as  it  may 
have  been  afi^ected  by  said  assessment  and  sale  and  the 
issuance  of  said  certificate.  Appellant  filed  a  motion  for 
a  new  trial,  which  was  overruled.  This  action  of  the 
court  constitutes  the  sole  error  on  which  appellant  relies 
for  a  reversal. 

The  only  reasons  assigned  by  appellant  in  his  motion 
for  a  new  trial,  and  presented  on  appeal,  are  that  the 
decision  of  the  court  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law.  This  requires  a  consid- 
eration of  the  evidence.    An  examination  of  the  record 
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discloses  that  there  is  substantial  evidence  tending  to 
show  that,  since  the  year  1886,  the  Chicago  and  Grand 
Trunk  Railway  Company  and  its  successor  were  the 
owners  and  in  possession  of  a  right  of  way  in  and 
through  the  city  of  Valparaiso,  Indiana,  and  also  of  cer- 
tain depot  grounds  therein ;  that  said  right  of  way  and 
depot  grounds  included  a  strip  of  land  about  eighty  feet 
in  width,  lying  immediately  south  of  the  railroad  tracks, 
on  which  said  railroad  company  and  its  successor  for 
forty  years  had  maintained  and  still  maintains  a  pas- 
senger depot  for  the  accommodation  of  its  passengers 
in  traveling  over  and  upon  said  railroad ;  that  said  strip 
of  land  is,  and  has  been  during  all  of  said  time,  the  only 
way  of  access  to  the  passenger  depot  for  its  passengers 
going  and  coming  to  and  from  said  city ;  that  said  strip 
of  land  runs  from  Calumet  avenue  west  to  Lytle  street 
and  has  been  in  substantially  the  same  situation  and 
condition  for  thirty-five  years ;  that  a  parcel  of  land  in 
said  city,  duly  platted  and  known  as  Lytle's  subdivision 
of  block  175  in  Powell's  addition  to  the  city  of  Val- 
paraiso, lies  immediately  south  of  the  right  of  way  and 
depot  grounds  of  said  railroad ;  that  said  strip  of  land 
is  part  of  the  right  of  way  and  depot  grounds  of  said 
railroad,  and  with  said  subdivision  are  and  have  been 
within  the  limits  of  said  city  for  the  last  forty  years; 
that  in  the  year  1887  the  city  of  Valparaiso  instituted 
proceedings  to  establish  a  public  street  thirty  feet  wide 
on  the  south  side  of  said  right  of  way  and  depot  grounds, 
leading  from  Calumet  avenue  on  the  east  to  and  con- 
necting with  Lytle  street  on  the  west ;  that  said  city,  in 
pursuance  of  said  proceedings,  entered  an  order  estab- 
lishing said  street  to  be  known  as  Bush  street ;  that  said 
railroad  company  appealed  from  said  order  to  the  Porter 
Circuit  Court,  from  which  a  change  of  venue  was  taken 
to  the  Lake  Circuit  Court;  that  said  last-named  court 
Vol.  73—3 
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tried  said  cause  upon  its  merits  and  rendered  judgment, 
holding  said  order  invalid  and  setting  the  same  aside; 
that  said  city  appealed  from  said  judgment  to  the  Su- 
preme Court,  where  the  same  was  affirmed  in  the  year 
1889,  as  appears  in  123  Ind.  467,  24  N.  E.  117 ;  that  in 
October  of  said  year,  following  said  decision,  the  city 
of  Valparaiso,  by  its  mayor  and  common  council,  entered 
into  a  written  contract  with  said  railroad  company  with 
respect  to  the  use  of  said  strip  of  land  whereby  it  was 
agreed  as  follows: 

"Whereas,  said  Railway  Company  owns  and  occu- 
pies as  a  part  of  its  station-yard  and  premises 
within  the  corporate  limits  of.  said  city  of  Valpa- 
raiso, land  against  which  Lytle  Street  in  said  City 
abuts,  which  land  it  does  not  at  present  fully  use; 
and  whereas  said  city  of  Valparaiso  desires  to  se- 
cure for  use  of  the  public  a  passageway  between 
said  Lytle  Street  and  Calumet  Street  in  said  City 
across  a  part  of  said  land,  along  the  southerly  lines 
thereof ; 

Now,  therefore,  in  consideration  of  the  premises, 
said  Railway  Company  hereby  agrees  with  said 
City  of  Valparaiso  that  a  strip  of  land  30  feet  in 
width,  extending  along  and  adjacent  to  the  south- 
erly line  of  its  station  premises  aforesaid,  from  a 
point  about  75  feet  westerly  of  the  westerly  line  of 
said  Lytle  Street  to  the  westerly  line  of  Calumet 
Street,  a  distance  of  500  feet  more  or  less,  may  be 
used  by  the  public  for  a  passageway  for  vehicles 
and  persons;  *  *  *  but  with  the  express  con- 
dition and  limitation  that  whenever  said  Railway 
Company  shall  for  any  purpose  require  said  strip 
of  land  for  its  own  exclusive  use,  it  or  its  successor 
may  re-enter  and  repossess  the  same,  and  occupy  it 
as  fully  at  present,  and  as  if  this  agrc^sment  had  not 
been  made;    *     *     *." 

That  thereafter  on  July  26,  1914,  the  common  coun- 
cil of  said  city  adopted  a  resolution  for  the  improvement 
of  certam  streets  therein,  among  which  was  Bush  street 
as  above  described,  to  be  paid  by  special  assessments 
upon  the  property  benefited  thereby;  that  thereafter 
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such  proceedings  were  had,  in  pursuance  of  such  resolu- 
tion, that  a  contract  for  said  improvement  was  entered 
into  by  said  city  and  one  McGillicuddy,  who  made  the 
improvement  on  said  Bush  street  in  compliance  there- 
with ;  that  said  improvement  was  accepted  by  said  city, 
and  an  assessment  roll  was  prepared,  on  which  the  name 
of  appellee  appeared  as  owner  of  lots  14  and  15  in  said 
subdivision,  with  a  frontage  of  211.5  feet  and  an  assess- 
ment of  $112.40;  that  thereafter  the  common  council  of 
said  city,  after  due  notice  to  the  parties,  adopted  a  reso- 
lution confirfning  the  assessments  thereon ;  that  a  copy 
of  said  assessment  roll  was  delivered  to  the  proper  of- 
ficer for  the  collection  of  said  assessments;  that  the 
assessment  against  said  lots  was  not  paid,  and  the  treas- 
urer of  Porter  county,  who  was  ex  officio  treasurer  of 
said  city,  sold  said  lots  on  February  14,  1916,  to  appel- 
lant for  $114 ;  that  appellant  paid  said  sum  to  said  treas- 
urer, who  issued  to  him  a  certificate  of  purchase  for 
said  lots;  that  no  portion  of  the  cost  of  said  improve- 
ment  was  assessed  against  the  railroad  company,  which 
owned  the  real  estate  abutting  on  the  north  side  of  said 
thirty-foot  strip  of  land  known  as  Bush  street,  but  the 
whole  amount  of  the  cost  thereof  was  assessed  against 
the  said  lots  of  appellee ;  that  in  making  said  assessment 
against  said  lots  a  separate  assessment  was  not  made 
against  each  lot,  but  the  total  amount  of  the  cost  of  said 
improvement  was  assessed  against  appellee's  said  lots 
jointly. 

Appellant  bases  his  defense  to  this  action  on  the 
ground  that  he  holds  a  certificate  of  purchase  for  the 
real  estate  in  question,  issued  in  pursuance  of  the  sale  to 
him  by  the  treasurer  of  Porter  county,  Indiana,  in  pay- 
ment of  the  assessment  against  the  same,  made  by  the 
city  of  Valparaiso  on  account  of  the  improvement  of 
Bush  street  therein,  as  above  stated.  Appellee  asserts 
that  appellant's  defense  cannot  be  sustained  under  the 
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evidence  for  the  reason,  among  others,  that  the  strip  of 
land  on  which  said  improvement  was  made  had  never 
been  a  street,  alley,  or  other  public  thoroughfare,  but 
that  the  use  thereof  by  the  public  had  been  merely  per- 
missive, imder  a  license  which  could  be  revoked  at  any 
time.  A  review  of  the  evidence  discloses  that  in  the 
year  1887  the  city  of  Valparaiso  instituted  proceedings 
to  establish  a  street  over  the  strip  of  land  in  question, 
but  failed  because  such  land  was  then  owned  by  a  rail- 
road company  and  in  actual  use  for  railroad  purposes ; 
that,  following  such  failure,  the  public  was  given  a  li- 
cense to  use  said  strip  of  land  ''for  a  passageway  for 
vehicles  and  persons"  through  an  arrangement  between 
the  owner  of  such  land  and  said  city,  coupled,  however, 
with  an  express  agreement  for  revoking  such  license  at 
the  pleasure  of  such  owner.  It  is  well  settled  that  a 
use  which  is  merely  permissive,  or  which  is  exer- 

1.  cised  under  a  mere  license,  cannot  ripen  into  an 
easement,  no  matter  how  long  it  may  continue. 
Smith  V.  Ponsford  (1915),  184  Ind.  53, 110  N.  E. 

2.  194.  In  the  instant  case  there  was  some  evidence 
tending  to  show  that  the  use  of  the  way  in  ques- 
tion by  the  public  was  merely  permissive  under  the 
agreement  between  the  railroad  company  and  the  city, 
and  that  it  was  never  exercised  adversely  under  a  claim 
of  right.  This  being  true,  the  finding  of  the  trial  court 
to  that  effect  will  be  sustained  on  appeal.  Smith  v. 
Ponsford,  supra. 

The  question  arises.  Had  the  city  authority  to  make 

an  improvement  thereon  and  assess  the  expense  thereof 

against  the  abutting  real  estate  under  the  circum- 

3.  stances  stated?  It  is  well  settled  that  the  power 
to  assess  the  cost  of  improvements  against  the 
real  estate  benefited  thereby  does  not  exist  in  the 

4.  absence  of  a  statute  granting  such  power,  and, 
when  granted,  the  extent  of  the  power  is  limited 
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to  that  which  the  statute  expressly  confers.  Such  stat- 
utes are  strictly  construed  in  favor  of  the  property 
owner,  and  in  case  of  doubt  as  to  the  existence  of  such 
power,  the  doubt  is  resolved  against  the  municipality. 
Prevo  V.  City  of  Hammond  (1917),  186  Ind.  612,  116 
N.  E.  584, 117  N.  E.  642,  and  cases  cited.  The  act  under 
which  the  city  of  Valparaiso  assumed  to  proceed 

5.  in  making  the  improvement  and  assessment  in 
question  does  not  authorize  a  city,  either  ex- 
pressly or  by  reasonable  implication,  to  improve  a  pas- 
sageway, used  permissively  under  a  mere  license, 
revokable  at  the  pleasure  of  the  owner  of  the  fee,  and 
assess  the  cost  thereof  against  the  abutting  real  estate. 
In  view  of  this  fact,  and  the  evidence  adduced  on  the 
trial,  we  cannot  say  that  the  court  erred  in  holding  that 
the  city  was  not  authorized  to  make  the  assessment  in 
question. 

But  appellant  contends  that,  even  if  it  be  determined 

that  the  city  of  Valparaiso  was  without  authority  to 

make  the  improvement  in  question  because  made 

6.  on  private  property,  the  assessment  is  valid  and 
enforceable  nevertheless.  He  bases  this  conten- 
tion in  part  on  a  claim  that  appellee,  with  knowledge 
that  the  alleged  street  was  being  improved  by  the  city 
and  that  an  attempt  would  be  made  to  assess  the  cost 
thereof  against  the  abutting  real  estate,  stood  by  during 
the  progress  of  the  work  without  making  any  objections 
thereto,  and  by  reason  of  that  fact  is  estopped  to  deny 
that  the  city  did  not  have  title  to  the  alleged  street.  It 
may  be  conceded  that  an  owner  of  property  may  be 
estopped  by  his  conduct  from  questioning  the  validity  of 
an  assessment  against  the  same,  although  it  is  void  be- 
cause there  was  no  actual  legal  authority  upon  which  it 
could  rest,  if  there  is  color  of  law  to  sustain  the  proceed^ 
ing  upon  which  such  assessment  is  hosed.  Unconstitu- 
tional   laws,    or   those    repealed    by    implication,    or 
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susceptible  of  more  than  one  meaning,  which  have  not 
been  passed  upon  by  the  courts  and  by  reason  of  such 
fact  might  cause  persons  to  be  misled  aiid  to  act  to  their 
disadvantage,  furnish  illustrations  of  what  is  meant  by 
the  terms  "apparent  authority"  or  "color  of  law."  Wilt 
V.  Bueter,  Treas.  (1917),  186  Ind.  98,  111  N.  E.  926, 115 
N.  E.  49. 

In  the  light  of  this  rule,  which  is  fully  sustained  by 
the  case  cited,  we  cannot  concur  in  appellant's  conten- 
tion.   The  statute  under  which  the  city  of  Val- 

7.  paraiso  assumed  to  act  in  making  the  improvement 
and  attempting  to  assess  the  cost  thereof  against 

appellee's  real  estate  provides  only  for  the  improvement 
of  "a  street,  alley  or  other  public  place."  §8710  Bums 
1914,  Acts  1909  p.  412.  This  language  is  so  plain  as 
to  preclude  any  construction  by  which  its  meaning  could 
be  so  eictended  or  enlarged  as  to  give  colorable  authority 
for  the  construction  of  an  improvement  on  private  prop- 
erty, used  by  the  public  under  a  mere  license,  which 
might  be  revoked  at  any  time.  We  therefore  conclude 
that  the  court  under  the  evidence  was  fully  justified  in 
holding  that  appellee  was  not  estopped  by  his  conduct 
to  deny  that  the  way  on  which  the  improvement  was 
made  was  a  street. 

Appellant  further  contends  that  the  following  statu- 
tory provision,  found  in  §8710  Bums  1914,  supra,  bars 
appellee  from  denying  the  validity  of  the  assess- 

8.  ment  in  question :     "That  in  the  event  of  the  exe- 
cution of  any  contract  for  any  public  improvement 

the  validity  of  such  contract  shall  not  subsequently  be 
questioned  by  any  person,  except  in  a  suit  to  enjoin  the 
performance  of  such  contract,  instituted  by  such  person 

within  ten  days  from  the  execution  of  said  contract,  or 

« 

prior  to  the  actual  commencement  of  work  thereunder." 
The  Supreme  Court,  in  a  comparatively  recent  case,  in 
passing  upon  this  clause,  has  held  that  in  cases  where 
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the  invalidity  of  the  contract  results  from  any  irreg- 
ularity or  defect  in  the  proceedings  leading  up  to  the 
letting  of  the  contract  this  provision  applies,  but  that  it 
cannot  be  successfully  invoked  in  a  suit  brought  to 
restrain  the  collection  of  a  special  assessment  based 
upon  the  ground  that  the  municipality  was  wholly  with- 
out statutory  authority  or  color  of  law  under  which  to 
proceed  in  ordering  and  making  the  improvement  and 
paying  for  the  same  by  special  assessments.  In  such  a 
case  the  proceeding  is  void  ab  initio,  and  the  provision 
of  the  statute  cited  has  no  application.  Wilt  v.  Bueter, 
Treas.,  supra.  It  is  apparent  that  the  other  similar 
provisions  of  the  statute  cited  by  appellant  must  be 
given  the  same  effect.  We  therefore  conclude  that  the 
court  did  not  err  in  holding  that  the  provisions  of  the 
statute  cited  by  appellant  did  not  bar  appellee  from  de- 
nying that  the  way  improved  was  a  street. 

Having  reached  this  conclusion,  it  becomes  unneces- 
sary to  consider  the  other  questions  presented  by  ap- 
pellant. For  the  reasons  stated,  we  conclude  that  the 
court  did  not  err  in  overruling  appellant's  motion  for  a 
new  trial.  Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


Gerdink  et  al.  v.  Meginnis  et  al. 

[No.  10,266.     Filed  March  16,  1920.] 

1.  Assignments. — Action  for  Enticement  of  Wife, — Right  to 
Assign, — ^A  cause  of  action  by  the  husband  for  the  enticement 
of  his  wife  is  not  assignable  either  at  common  law  or  imder 
the  statute,    p.  43. 

2.  Champerty  and  Maintenance. — Action  for  Enticement  of 
Wife, — Assignment, — Validity, — An  attempt  by  the  husband  to 
assign  by  contract  his  cause  of  action  for  the  enticement  of  his 
wife  or  any  interest  in  such  cause  of  action  prior  to  the  rendi- 
tion of  judgment  would  be  champertous  and  void.    p.  48. 
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S.  Attorney  and  Client. — Action  for  Enticement  of  Wife. — 
Settlement  by  Husband, — Prosecution  by  Attorney  to  Secure 
Fees. — Where  a  husband  contracted  with  attorneys  to  pros- 
ecute an  action  for  the  enticement  of  his  wife  and  agreed  to  pay 
them  as  compensation  a  sum  equal  to  fifty  per  cent,  of  the 
amount  recovered,  such  attorneys,  upon  a  reconciliation  of  hus- 
band and  wife,  will  not  be  permitted  to  prosecute  the  action  to 
final  judgment,  in  disregard  of  the  husband's  wishes,  for  the 
purpose  of  securing  their  fees  on  the  theory  that  under  their 
contract  they  had  an  interest  in  the  cause  of  action,    p.  44. 

From  Vigo  Superior  Court;  WUliam  T.  Gleason, 
Judge. 

Action  by  Charles  A.  Stevens  against  Herbert  E. 
Meginnis.  From  a  judgment  of  dismissal,  John  W. 
Gerdink  and  another,  plaintiff's  attorneys,  having  taken 
exceptions  to  the  court's  refusal  to  permit  them  to  prose- 
cute the  action  for  the  purpose  of  securing  attorney's 
fees,  appeal.    Affirmed. 

John  W.  Gerdink,  Herbert  Gerdink,  Josiah  T.  Walker 
and  Felix  Blankenbaker,  for  appellants. 
Davis,  Moore,  Cooper,  Royse  &  Bogart,  for  appellees. 

Enloe,  J. — ^This  action  was  begun  by  the  appellee 
Charles  A.  Stevens,  by  his  attorneys,  appellants  Gerdink 
and  Gerdink,  by  filing  a  complaint  in  two  paragraphs  in 
said  superior  court  against  appellee  Herbert  E.  Megin- 
nis. The  first  paragraph  alleged  that  said  appellee  de- 
fendant wrongfully  persuaded  and  enticed  the  wife  of 
said  plaintiff  to  leave  her  home,  and  to  go  and  take  up 
her  residence  with  said  defendant;  that  said  defendant 
had  been  guilty  of  adultery  with  the  plaintiff's  said  wife ; 
that  plaintiff  had  thereby  lost  the  ilociety,  companion- 
ship, and  affections  of  his  wife,  and  had  been  greatly 
humiliated  and  distressed. 

The  averments  of  the  second  paragraph  are  similar 
to  those  of  the  first,  except  that  there  is  no  averment 
concerning  adultery.  There  was  a  prayer  for  damages 
in  the  sum  of  $15,000. 
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This  complaint  was  filed  August  21,  1917,  and  was 
answered  by  defendant  by  general  denial,  the  same  being 
filed  September  17,  1917.  On  September  18,  1917,  the 
court  made  an  order  against  said  defendant  concerning 
his  appearance  at  a  time  and  place  fixed  by  the  court 
in  said  order,  to  answer  under  oath  concerning  the  mat- 
ter alleged  in  said  pleadings. 

On  September  24,  1917,  said  defendant  filed  in  said 
court  his  verified  motion  to  set  aside  the  order  for  his 
aforesaid  examination  under  oath,  and  that  said  action 
abate  and  he  dismissed,  for  the  reasons  in  the  motion 
stated,  one  of  the  reasons  therein  stated  being  ''that  the 
plaintiff  has  requested  his  attorneys  of  record  to  dis- 
miss said  cause  and  said  attorneys  have  refused  and 
still  refuse."  This  motion  was  verified  by  the  affidavit 
of  said  plaintiff,  Stevens,  said  affidavit  being  as  follows : 

"Charles  A.  Stevens,  being  duly  sworn  upon  his 
oath  says,  that  the  matters  and  things  set  forth  in 
the  motion  and  plea  in  abatement  herein,  are  true 
in  substance  and  in  fact. 

"Affiant  further  says  that  this  affidavit  is  made 
without  reward  or  promise  of  reward  from  any  one, 
and  that  the  reconciliation  between  him  and  his 
wife  was  brought  about  without  inducement  or 
promise  of  inducement  from  any  one ;  that  investi- 
gation has  convinced  him  that  the  charges  set  out  in 
his  complaint  against  the  defendant  herein  are 
without  foundation  in  fact,  and  that  he  is  very 
desirous  that  the  case  be  dismissed  and  the  matter 
finally  terminated." 

The  appellants,  acting  ostensibly  for  said  Stevens, 
then  moved  to  strike  said  motion  from  the  files,  which 
motion  was  overruled,  and  they  then  filed  a  demurrer  to 
said  motion.  Pending  the  ruling  of  the  court  on  said 
demurrer,  the  defendant,  Meginnis,  filed  a  motion  to 
strike  said  demurrer  from  the  files,  stating  in  said  mo- 
tion seven  separate  and  several  reasons  why  the  same 
should  be  sustained. 
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Pending  a  ruling  of  the  court  on  the  last  motion  the 
appellants  filed  their  verified  petition,  asking  leave  to 
prosecute  the  above  suit  in  the  name  of  said  plaintiff 
dnd  against  said  defendant  for  the  purpose  of  protecting 
their  interest  in  said  matter,  as  attorneys  for  said  plain- 
tiff, as  to  the  matter  of  securing  to  them  their  attorney's 
fees,  and  alleging  that  they  had  an  agreement  with  said 
Stevens  by  which  he  was  to  pay  them  for  their  said 
services  an  amount  equal  to  fifty  per  cent,  of  any  amount 
recovered  as  a  result  of  said  suit,  for  the  services  of 
appellants  as  attorneys  therein;  that  they  .had  done  a 
great  deal  of  labor  on  said  case,  investigating  the  facts 
and  preparing  for  trial ;  that  said  plaintiff  was  wholly 
insolvent,  and  that  they  had  received  no  compensation 
whatever  for  their  services;  that  the  plaintiff  had 
wrongfully  and  fraudulently  settled  his  said  cause  of 
action,  etc. 

The  court  sustained  the  motion  of  defendant,  Megin- 
nis, to  strike  said  demurrer  to  said  motion  from  the 
files;  the  court  also  sustained  the  motion  of  defendant, 
Meginnis,  to  dismiss  said  cause.  After  the  court  had 
announced  that  it  would  sustain  said  motion  to  dismiss, 
and  before  such  judgment  was  entered,  the  appellants 
requested  leave  to  file  their  answer  to  said  motion  to 
dismiss,  which  leave  was  by  the  court  refused.  The 
court  also  refused  to  permit  the  appellants  to  prosecute 
said  suit  in  the  name  of  the  plaintiff  to  final  judgment 
so  that  they  might  secure  the  fees  as  attorneys  as  in 
their  aforesaid  motion  they  had  asked. 

Judgment  was  finally  rendered,  dismissing  said  cause 
at  the  cost  of  the  said  plaintiff.  Exceptions  were  duly 
taken  by  the  appellants  to  the  several  rulings  aforesaid, 
and  they  have  prosecuted  this  appeal  from  said  judg- 
ment and  ask  a  reversal  thereof  on  account  of  alleged 
errors  arising  under  said  several  rulings. 

The  only  one  of  the  alleged  errors  which  it  will  be 
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necessary  for  us  to  notice  is  that  relating  to  the  action 
of  the  court  in  refusing  permission  to  the  appellants 
to  prosecute  this  cause  to  a  final  judgment  in  the  name  ' 
of  said  plaintiff  as  set  forth  in  said  motion.  If  the  court 
did  not  err  in  this,  no  other  of  the  alleged  errors  are 
available  to  appellants,  and  they  are  the  only  ones  com- 
plaining of  said  alleged  errors. 

The  appellants  could  acquire  no  interest  in  said  plain- 
tiff's cause  of  action  by  assignment  for  the  reason  that 
said  cause  of  action  was  personal,  did  not  sur- 

1.  vive,  and  hence  was  not  assignable  either  at  com- 
mon law  or  under  the  statute.  2  R.  C.  L.  610 ;  5 
C.  J.  886.    Any  attempt  by  the  plaintiff,  appellee 

2.  Stevens,  to  assign  by  contract  his  alleged  cause 
of  action,  or  any  interest  therein,  prior  to  the 

same  having  been  reduced  to  a  judgment,  would  have 
been  champertous  and  void.  West  v.  Raymond  (1863), 
21  Ind.  305 ;  Scobey  v.  Ross  (1859) ,  13  Ind.  117 ;  Lafferty 
V.  Jelley  (1864),  22  Ind.  471;  Mount  v.  Board,  etc. 
(1907),  168  Ind.  661,  80  N.  E.  629,  14  L.  R.  A.  (N.  S.) 
483.  In  Arden  v.  Patterson  (1821),  5  Johns  Ch.  (N. 
Y.)  44,  it  was  said :  "The  purchase  of  a  lawsuit  by  an 
attorney,  in  a  case  like  this,  is  champerty  in  its  most 
odious  form;  and  it  ought  equally  to  be  condemned  on 
principles  of  public  policy.  *  *  *  The  precedent 
would  tend  to  corrupt  the  profession,  and  produce  last- 
ing mischief  to  the  community." 

The  case  of  Pulver  v.  Harris  (1873),  52  N.  Y.  73,  was 
very  similar  to  the  one  at  bar.  In  that  case  plaintiff 
had  recovered  a  judgment  in  the  lower  court  and  there- 
after assigned  the  same  to  his  attorney  as  security  for 
his  fees,  etc.  On  appeal  the  cause  was  reversed  and  re- 
manded for  a  new  trial.  Pending  such  trial,  the  plain- 
tiff settled  with  the  defendant,  who  had  notice  of  the 
said  assignment,  and  of  the  insolvency  of  the  plaintiff. 
The  attorney  for  the  plaintiff  insisted  that  he  had  a 
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right  to  prosecute  the  suit  to  a  final  judgment,  as  a 
matter  of  protecting  himself  for  his  fee,  just  as  the  ap- 
pellants ate  contending  in  this  case.  In  passing  upon 
the  matter  the  court  said :  "But  it  is  entirely  clear  that 
he  has  no  such  right,  for  the  reason  that  the  cause  of  ac- 
tion did  not  belong  to  him  and  he  has  no  lien  upon  it. 
*  *  *  As  to  him  it  was  a  cause  of  action  belonging 
to  the  plaintiff,  which  he  could  not  transfer,,  and  which 
must  remain  subject  to  his  control  until  merged  in  a 
judgment,  or,  at  least,  a  verdict."  Under  all  the  author- 
ities it  is  settled  beyond  question  that  the  appellants 
could  acquire  no  interest  in  the  plaintiff's  cause  of  action 
herein  by  any  assignment  from  him. 

The  appellants  rely  strongly  upon -the  case  of  Mied- 
reich  V.  Rank  (1907),  40  Ind.  App.  393,  82  N.  E.  117. 
They  also  say  in  argument :  "The  procedure  of  the  ap- 
pellees in  this  matter  is  certainly  contrary  to  public 
policy  and  calculated  to  thwart  justice,  so  why  should 
it  not  receive  judicial  condemnation  rather  than  ap- 
proval? Such  conduct  is  well  calculated  to  lower  the 
standard  of  morals  and  reverse  the  boasted  trend  of 
civilization.'' 

It  will  be  noted  that  in  the  Miedreich  case,  supra,  the 
cause  of  action  was  based  upon  a  paid-up  policy  of  in- 
surance in  the  siun  of  $598.    The  right  of  action 

3.  upon  this  policy  was  assignable,  and  hence  no 
question  of  public  policy,  *so  far  as  such  assign- 
ment could  have  been  in  question,  was  involved.  In  the 
instant  case,  matters  are  far  different.  The  appellants 
ask  in  effect  the  court  to  do  that  which  the  policy  of 
the  law  forbids,  viz.,  to  declare  that  by  reason  of  the 
contract  they  had  with  said  plaintiff,  and  by  the  force 
and  effect  thereof,  plaintiff's  said  cause  of  action  was 
assigned  to  them,  at  least  to  the  extent  that  they  had  the 
right  to  control  the  litigation,  and  settlement  thereof, 
and  the  right  to  prosecute  the  same  to  final  judgment, 
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in  disregard  of  the  wishes  of  said  plaintiff,  to  the  end 
that  they  might  thereby  secure  their  fee  as  attorneys  in 
the  case.  This  we  cannot  do.  The  firm  foundation  of 
any  nation  rests  in  the  homes  of  the  people  thereof. 
Destroy  the  home  and  you  at  once  destroy  those  feelings 
in  the  breast  of  the  individual  which  are  the  fountain 
from  which  patriotism,  his  love  of  country,  flows.  The 
man  who  has  no  love  for  home,  who  has  no  home,  can 
have  no  patriotism.  Without  this,  the  ties  which  bind 
the  individual  to  his  country  at  once  become  "ropes  of 
water  and  chains  of  mist." 

The  record  before  us  shows  "that  investijration  had 
convinced  plaintiff  that  the  charges  set  out  in  his  com- 
plaint against  the  defendant,  were  without  foundation 
in  fact;"  that  the  plaintiff  and  his  wife  "had  become 
reconciled"  and  were  again  living  happily  together  as 
husband  and  wife.  Upon  this  showing  we  are  led  to 
inquire,  Would  the  ties  which  now  hold  this  family  be 
in  any  way  strengthened,  and  their  relation  made  more 
agreeable  to  the  parties  interested,  by  having  the  cause 
continued  on  the  docket  of  the  court  for  trial  and  the 
parties  compelled  to  appear  and  testify?  Would  the 
love  and  confidence  of  the  husband  for  and  in  his  wife 
be  strengthened  and  increased  by  having  the  matter  of 
any  suspicious,  or  even  positively  bad,  conduct  aired  in 
court,  possibly  before  a  horde  of  persons  to  whom  every 
bit  of  scandal  is  a  morsel  sweet  to  their  tongues  ?  These 
questions  need  no  answer.  Courts  should  be,  and  are, 
ever  ready  to  lend  their  strong  arm  to  protect  the  home. 
They  will  not  lend  their  aid  towards  destroying  it. 

There  is  no  error  in  this  record  of  which  the  appel- 
lants can  complain,  and  the  judgment  is  therefore 
affirmed. 
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In  Re  Bollman. 

[No.  10,762.     Filed  March  16,  1920.] 

1.  Master  and  Servant. — Workmen's  Compensation, — ** Arising 
Out  Of"  the  Employment, — Construction, — ^The  words  "by  acci- 
dent arising  out  of"  the  employment  as  used  in  §2  of  the  Work- 
men's Compensation  Act  (§80201  et  seq.  Bums'  Supp.  1918, 
Acts  1915  p.  392)  take  a  liberal  construction  to  effect  the  hu- 
mane purposes  of  the  act,  the  question  in  any  particular  case 
being  determined  not  upon  the  minute  details  of  what  the 
employe  was  doing  at  the  time  of  the  accident,  but  rather  upon 
whether  the  accident  was  due  to  a  hazard  to  which  he  would 
not  have  been  exposed  apart  from  the  business  in  which  he  was 
employed,    p.  48. 

2.  Master  and  Servant. — Workmen's  Compensation, — Death 
From  Fall  of  Articles  Upon  Employe  Retired  in  Bam  for 
Night. — ^The  death  of  a  thresher's  engineer  was  by  accident 
arising  out  of  his  employment  within  the  meaning  of  the  Work- 
men's Compensation  Act,  where,  by  the  terms  of  his  employ- 
ment, he  was  required  to  travel  from  farm  to  farm  and  to  stay 
at  night  on  the  premises  where  the  threshing  outfit  happened 
to  be,  and  as  watchman  guard  and  protect  it  from  fire  and 
trespassers,  and  where  his  death  was  caused  after  he  had  there 
retired  for  the  night,  in  order  to  be  near  the  outfit,  by  the  fall 
of  a  wagonbed  suspended  in  the  driveway  of  a  bam  on  the 
premises  where  the  outfit  was.    p.  49. 

From  the  Industrial  Board  of  Indiana. 

m 

Certified  questions  of  law. 

Proceedings  under  the  Workmen's  Compensation  Act 
by  Hannah  Bollman  against  Harve  Lewellen.  Certified 
questions  by  the  Industrial  Board.    Answered. 

Remy,  p.  J. — ^The  Industrial  Board  has  certified  to 
this  court  questions  of  law  based  upon  the  following 
facts :  One  Lewellen,  a  resident  of  Montgomery  county, 
owned  a  threshing  outfit  which  he  had  operated  in  his 
community  for  more  than  ten  years  immediately  prior 
to  July  16,  1919.  During  all  of  said  time  Lewellen  had 
in  his  employ  as  engineer  one  Bollman,  v^hose  duty  it 
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was  to  operate  the  engine  used  in  propelling  the  machin- 
ery and  in  moving  the  same  from  farm  to  farm.  Late 
in  the  evening  on  July  16,  1919,  Lewellen  moved  his 
threshing  machinery  onto  the  farm  of  one  Downey  for 
Ihe  purpose  of  threshing  wheat  the  following  day.  No 
Ihreshing  was  done  on  the  evening  of  said  date,  but  the 
machine  was  set  about  150  yards  from  the  bam  and  250 
j^ards  from  the  house.  Under  the  terms  of  his  employ- 
ment, "Bollman  was  required  to  stay  of  nights  on  the 
premises  where  the  machinery  was  left,  and  to  keep 
watch  on  the  machinery  to  protect  it  from  fire  and  tres- 
passers." Lewellen  had  done  the  threshing  on  the 
Downey  farm  during  the  eight  years  immediately  pre- 
ceding July  16,  1919,  and  during  said  years  it  had  been 
the  custom  of  Bollman  to  remain  over  night  and  sleep 
in  the  Downey  bam,  though  there  was  room  for  him 
to  sleep  in  the  Downey  residence,  and  each  year  he  had 
been  invited  to  sleep  there.  On  the  evening  of  July  16, 
1 919,  at  retiring  time,  Bolhnan  was  invited  by  Downey 
to  sleep  in  the  residence,  but  he  declined  to  do  so  on  the 
ground  that  it  was  cooler  in  the  bam,  and  that  he  would 
be  nearer  the  machinery,  which  was  the  same  reason 
given  for  sleeping  in  the  bam  in  the  previous  years. 
Accordingly  Bollman  and  other  employes  of  Lewellen, 
on  the  night  in  question,  prepared  for  themselves  beds 
for  sleep  in  the  driveway  of  the  Downey  bam.  Imme- 
diately over  this  driveway  was  a  heavy  wagon  bed  sus- 
pended by  ropes,  one  of  which  suddenly  broke  during 
the  night,  causing  the  wagon  to  fall  upon  Bollman,  and 
inflicting  upon  him  such  injuries  as  caused  his  death 
on  July  24,  1919.  Bolhnan  left  surviving  him,  as  his 
only  dependent,  his  wife,  Hannah  Bollman,  with  whom 
he  was  living  at  the  time  of  his  death. 

It  is  conceded  by  the  employer  that  the  dependent  is 
entitled  to  an  award  of  300  weeks'  compensation  at  the 
rate   of  $13.20  per  week,   if  the  death   of  Bollman 
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was  due  to  an  injury  arising  out  of  and  in  the  course 
of  his  employment  by  Lewellen. 

Upon  the  foregoing  facts,  the  Industrial  Board  re- 
spectfully submits  the  following  questions  for  determi- 
nation :  (1)  Did  the  accident  causing  the  injury  result- 
ing in  the  death  of  Bollman  arise  out  of  his  employment 
as  engineer  by  Lewellen?  (2)  Would  a  finding  that  the 
accident  causing  the  death  of  Bollman  arose  out  of  his 
said  employment  be  sustained  by  sufficient  evidence? 
(3)  Would  such  finding  be  according  to  law? 

That  the  accident  resulting  in  BoUman's  death  oc- 
curred in  the  course  of  his  employment  is  not  questioned. 
The  important  question  is  whether  the  accident 

1.  arose  ^'out  of"  such  employment.  The  words  "by 
accident  arising  out  of  the  employment  as  used 
in  §2  of  the  Workmen's  Compensation  Act  (Acts  1915 
p.  392,  §80201  -et  aeq.  Bums'  Supp.  1918)  should  be  liber- 
ally construed  so  as  to  accomplish  the  humane  purposes 
of  the  act.  Granite  Sand,  etc.,  Co.  v.  Willoughby 
(1919) ,  70  Ind.  App.  112, 123  N.  E.  194.  It  is  said  that 
an  accident  arises  "out  of"  the  employment,  if  it  is  in 
some  sense  due  to  the  emplojrment — if  it  results  from 
a  risk  which  is  reasonably  incident  thereto.  Haskell,  etc.; 
Car  Co.y. Brown  (1918),  67  Ind.  App.  178,  117  N.  E. 
555;  Bryant,  Admx.,  v.  Fissell  (1913),  84  N.  J.  Law  72, 
86  Atl.  458.  But,  as  was  stated  by  this  court  in  Nor- 
dyke,  etc.,  Co.  v.  Svnft,  (1919),  71  Ind.  App.  176,  123 
N.  E.  449,  the  difficulty  does  not  arise  so  much  from  a 
determination  of  a  proper  definition  of  the  clause  under 
consideration  as  it  does  from  an  application  of  the  same 
to  a  given  state  of  facts.  The  question  in  each  case 
must  be  determined  from  a  consideration  of  its  own 
facts  and  circumstances.  The  question  whether  the  ac- 
cident resulting  in  injury  or  death  in  a  given  case  arises 
out  of  the  employment  does  not  depend  upon  the  minute 
details  of  what  the  employe  was  doing  at  the  time,  but 
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rather  upon  the  question  as  to  whether  the  accident  was 
due  to  a  hazard  to  which  the  employe  would  not  have 
been  exposed  apart  from  the  business  in  which  he  was 
employed.  Great  Lakes  Dredge,  etc.,  Co.  V.  Totzke 
(1919),  69  Ind.  App.  303,  121  N.  E.  675. 

In  the  case  at  bar,  it  will  be  observed  that  BoUman's 
employment  was  not  for  certain  hours  of  each  day  with 
no  obligation  to  his  employer  for  the  remaining 
2.  hours  of  the  twenty-four,  as  is  usual  in  employ- 
ment contracts.  By  the  terms  of  his  agreement, 
Bollman  was  required  to  leave  his  own  domicile,  and 
travel  from  farm  to  farm  with  the  threshing  outfit,  to 
stay  of  nights  on  the  premises  where  the  machine  hap- 
pened to  be,  and  as  watchman  to  guard  and  protect  it 
from  fire  and  from  trespassers.  Since  he  was  not  only 
to  act  as  engineer  in  the  operation  of  the  machine,  but 
was  to  remain  over  night  and  act  as  watchman,  it  must 
be  presumed  that  it  was  not  the  intention  of  the  parties 
that  Bollman  was  to  remain  awake  through  each  night, 
but  rather  that  he  should  sleep  on  the  premises  where 
the  machine  was  left,  and  be  ready  for  such  emergency 
as  might  arise.  It  cannot  be  said  that  Bollman  could 
not,  and  did  not,  render  service  to  his  employer  while 
asleep,  though  it  is  not  stated  that  he  was  asleep  at  the 
time  of  the  accident,  but  that  he  "had  retired  in  the 
driveway  of  the  bam  for  the  night."  Under  the  facts 
stated,  he  had,  as  had  long  been  his  custom,  placed  him- 
self not  far  from  the  property,  so  that  the  noise  made  by 
trespassers  might  the  more  easily  awaken  him  should 
he  be  asleep,  and  so  that  he  could  the  more  quickly  reach 
the  property  should  help  be  needed.  The  accident  which 
caused  Bollman's  death  was  due  to  a  hazard  to  which  he 
would  not  have  been  exposed  apart  from  his  employ- 
ment. The  accident  was  the  result  of  a  risk  which  was 
reasonably  incidental  to  the  employment.  We  there- 
VoL.  73—4 
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fore  hold  that  the  death  of  BoIIman  was  by  accident 
arising  out  of  his  employment  by  Lewellen.  See  Chitty 
V.  Nelson,  L.  R.  A.  1916A  58,  note;  Moyse  V.  Northern 
Pac.  R.  Co.  (1910),  41  Mont.  272,  108  Pac,  1062;  Haller 
V.  City  of  Lansing  (1917),  195  Mich.  753,  162  N.  W. 
335,  L.  R.  A.  1917E  324 ;  1  Bradbury,  Workmen's  Com- 
pensation (2d  ed.)  448.  We  also  hold  that  a  finding  by 
the  board  that  the  accident  causing  the  death  of  Boll- 
man  arose  out  of  his  employment  would  be  sustained  by 
sufficient  evidence,  and  that  such  finding  would  not  be 
contrary  to  law. 


Abendroth  v.  Fidelity  and  Deposit  Company  of 

Maryland. 

[No.  9,974.    Filed  October  30,  1919.     Rehearing  denied  January 
9,  1920.     Transfer  denied  March  16,  1920.] 

1.  Insurance. — Actions  on  Policies, — Proof  of  Loss, — Physi- 
cian's Certificate, — Evidence, — ^The  attending  physician's  certif- 
icate attached  to  a  proof  of  loss  is  ex  parte,  and  is  competent  in 
an  action  on  the  policy  for  the  sole  purpose  of  showing  a  com- 
pliance ¥^th  the  terms  of  the  policy,  and  is  not  competent  to 
prove  any  facts  therein,    p.  54. 

2.  Evidence. — ExaminaJtion  of  Experts, — Hypothetical  Ques' 
tions, — Facts  Not  Proved  Other  Than  by  Physician's  Certificate 
to  Proof  of  Loss. — Insurance. — Facts  not  otherwise  proved  than 
by  appearing  in  the  ex  pc/rte  certificate  to  the  proof  of  loss  made 
by  the  attending  physician,  should  not  be  included  in  a  hypo- 
thetical question  asked  physicians  as  experts  in  the  trial  of  an 
action  on  the  policy,    p.  54. 

3.  Evidence. — Examination  of  Experts. — Facts  Improperly  In- 
eluded  in  Hypothetical  Question, — Other  Facts  Properly  in 
Question  to  Sams  Effect, — Weight  of  Question  and  Answer  for 
Jury, — Insurance. — Where,  in  the  examination  of  experts,  in 
an  action  on  a  policy,  a  hypothetical  question  improperly  con- 
tained facts  gleaned  from  the  attending  physician's  certificate 
to  the  proof  of  loss,  but,  omitting  these  facts  from  the  question, 
there  remained  other  facts  to  the  same  effect,  g^iven  by  nonex- 
pert witnesses,  the  weight  to  be  given  to  the  question  and  its 
answers  was  for  the  jury.    p.  54. 
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4.  Insurance. — Actions  on  Policies. — Some  Evidence  of  Acci- 
dental Injury, — Sufficiency  for  Jury, — Trial. — In  an  action  on 
an  accident  policy  claiming  death  of  insured  caused  by  a  fall, 
held  there  was  some  evidence  from  which  the  jury  might  have 
found  that  there  was  an  accidental  injury,  the  sufficiency  of 
which  the  jury  must  determine,  and  therefore  that  the  court 
erred  in  directing  a  verdict  for  defendant,    p.  54. 

5.  Evidence. — Naarative  of  Past  Facts. — Renmrks  of  Deceased 
as  to  Condition  and  Cause, — Insurance. — Expressions  of  the  de- 
ceased after  arriving  alone  at  his  home,  in  an  injured  condition, 
the  time  of  making  which  is  not  shown  by  the  evidence,  that 
"I  fell,"  "I  hurt  myself,"  and  that  he  was  considerably  shaken 
up,  were  not  expressions  of  pain,  nor  part  of  the  res  gestas, 
but  merely  narrative  of  past  facts  and  not  admissible  in  an 
action  on  a  policy  to  recover  for  death  caused  by  an  accicTental 
fall.    p.  55. 

From  Hamilton  Circuit  Court ;  Ernest  E.  Cloe,  Judge. 

Action  by  Mrs.  Willie  Abendroth  against  the  Fidelity 
and  Deposit  Company  of  Maryland.  From  a  judgment 
for  defendant,  the  plaintiff  appeals.     Reversed. 

Guilford  A.  Deitsch,  Frank  G.  West*2Lnd  Gentry  & 
Campbell,  for  appellant. 
Baker  &  Daniels  and  Ralph  K.  Kane,  for  appellee. 

Nichols,  P.  J. — ^This  was  an  action  by  the  appellant 
against  the  appellee  to  recover  on  a  policy  of  accident  in- 
surance issued  by  the  appellee  to  the  appellant's  hus- 
band. Dr.  Franz  Abendroth,  who  died  March  23,  1913, 
from  injuries  alleged  by  appellant  to  have  been  received 
on  the  afternoon  of  March  1,  1913,  there  being  no  eye- 
witness to  the  alleged  accident.  After  issues  were 
formed,  there  was  a  trial  by  jury,  at  which  trial  at  the 
close  of  appellant's  evidence  the  court  directed  the  jury 
to  return  a  verdict  for  appellee,  which  was  done,  and 
the  judgment  was  rendered  accordingly.  After  a  mo- 
tion for  a  new  trial,  which  was  overruled,  this  appeal. 
The  only  error  assigned  is  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial.  The  motion 
specifies  as  error  the  action  of  the  court  in  directing  the 
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verdict ;  also  the  action  of  the  court  in  excluding  certain 
statements  made  by  the  assured  in  his  home,  and  in  the 
presence  of  his  wife,  soon  after  the  alleged  accident 
hereinafter  mentioned. 

In  addition  to  averments  as  to  the  issuance  of  the  pol- 
icy and  notice  of  the  death  of  the  assured,  the  complaint 
avers  that:  "On  the  afternoon  of  March  1,  1913,  at  or 
about  the  hour  of  six  p.m.,  the  said  Dr.  Franz  Aben- 
droth fell,  striking  his  abdomen  heavily  upon  the  pave- 
ment, street  or  some  other  object,  and  that  plaintiff 
alleges  the  fact  to  be  that  the  said  Dr.  Franz  Abendroth 
slipped  on  the  snow  or  ice,  or  some  other  object,  or 
stumbled  and  fell  heavily  on  the  street  or  sidewalk, 
striking  his  abdomen,  arms  and  knees  on  the  street,  side- 
walk, or  some  other  object;  that  said  fall  was  wholly 
without  intention  or  design  on  the  part  of  the  said  Dr. 
Franz  Abendroth,  but  was  wholly  accidental ;  that  as  the 
result  of  said  accident  or  fall,  and  directly,  independ- 
ently and  exclusively  of  all  other  causes,  the  said  Dr. 
Franz  Abendroth  died  on  March  23, 1913,  as  aforesaid." 

In  addition  to  exhibits  1  to  10  inclusive,  which  in- 
cluded the  policy  sued  on,  it  appears  by  the  evidence 
that  up  to  the  time  assured  left  home  on  the  morning  of 
March  1,  1913,  he  was  in  apparently  perfect  health. 
There  was  never  any  complaint  from  him.  He  made 
no  complaint  as  to  feeling  ill  on  the  morning  of  March  1. 
He  was  a  hearty  eater  and  of  a  pleasant  disposition,  and 
after  the  meals  he  would  usually  sit  with  the  family  and 
read  or  play  games.  He  never  became  intoxicated.  At 
noontime  March  1,  and  as  late  as  three  o'clock  in  the 
afternoon,  there  was  no  indication  of  pain  or  distress 
in  his  voice.  He  arrived  home  between  five  and  six  that 
afternoon,  all  drawn  over,  pale,  and  with  his  face  drawn 
with  pain.  His  overcoat  was  all  covered  with  mud,  and 
one  of  the  buttons  was  gone  with  part  of  the  cloth  torn 
out  with  it;  and  there  were  spots  of  blood  on  one  leg  of 
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his  drawers  below  the  knee.  The  bundles  which  he 
carried  were  muddy  and  damp.  He  first  came  into  the 
kitchen,  and  then  went  out  into  the  sitting  room.  He 
had  his  hand  right  upon  his  stomach,  and  at  times  was 
groaning.  On  going  into  the  sitting  room  he  lay  down 
on  a  couch.  He  was  then  suffering  greatly.  He  went 
to  the  supper  table,  but  drank  only  a  few  sips  of  coffee, 
and  then  lay  down  again.  He  usually  ate  a  hearty  even- 
ing meal.  He  lay  on  his  side,  and  was  breathing  as 
though  it  were  an  effort  for  him  to  get  his  breath.  He 
would  very  seldom  lie  down,  and  his  position  was  not 
natural  at  this  time.  While  on  the  couch  he  was  groan- 
ing and  holding  himself.  He  often  would  hit  himself 
over  the  region  of  the  stomach.  On  the  following 
morning  his  appetite  was  very  light  compared  to  what  it 
had  previously  been.  During  Sunday  he  was  lying 
around  the  greater  part  of  the  day.  His  face  was  drawn 
in  pain  and  he  would  groan  out  enough  to  show  that  he 
was  in  pain.  He  did  not  eat  well  Monday  and  left  off 
smoking  cigars.  On  Monday  he  still  continued  to  strike 
himself  and  take  a  long  breath,  and  would  groan  once  in 
a  while.  From  March  1  to  March  11,  he  retired  very 
much  earlier  than  had  been  his  usual  habit,  and  his 
appetite  during  that  time  was  not  good.  All  between 
March  1  and  March  11,  he  continually  went  down.  It 
was  necessary  to  work  with  him  all  night  on  the  11th. 
During  that  night,  he  was  in  very  much  agony,  and  was 
always  holding  his  hands  on  his  stomach.  He  was  a 
practicing  physician  and  attended  himself  from  March 
1  to  March  11.  On  March  11,  he  had  a  plaster  across 
his  stomach  and  was  very  much  swollen.  It  was  his 
upper  stomach.  On  the  night  of  March  11,  a  doctor  was 
called.  There  was  extreme  vomiting  during  the  night. 
On  the  morning  of  the  12th  he  was  taken  to  the  hospital 
and,  before  the  ambulance  came  he  was  screaming  and 
nothing  could  be  done  with  him.    An  operation  was 
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performed  on  March  12.  The  incision  was  slightly 
above  the  navel.  When  the  incision  was  made,  his 
abdomen  was  very  much  swollen,  and  when  the  doctor 
made  the  cut  it  was  very  much  as  if  a  balloon  had  burst. 
Blood  gushed  out  all  over  everything,  a  black  watery 
blood.  There  was  almost  a  half  gallon.  Death  came 
eight  days  later. 

In  addition  to  this  evidence,  three  physicians  testified 
as  experts,  in  answer  to  a  hypothetical  question,  that  in 
their  opinion.  Dr.  Abendroth's  condition  and  sub- 
1-4.  sequent  death  resulted  from  some  external  vio- 
lence, some  injury.  The  hypothetical  question 
propounded  to  these  physicians  contained  some  facts 
pertaining  to  discoveries  at  the  operation  performed  on 
Dr.  Abendroth,  gleaned  from  the  attending  physician's 
certificate  attached  to  the  proof  of  loss  which,  being  ex 
parte,  were  only  competent  for  the  purpose  of  showing 
a  compliance  with  the  terms  of  the  policy.  Such  cer- 
tificate was  not  competent  against  the  appellee  to  prove 
any  facts  therein.  25  Cyc  941.  Such  facts  therefore, 
unless  otherwise  proved,  should  not  have  been  incluaed 
in  the  hypothetical  question.  But,  omitting  these  facts 
from  the  hypothetical  question,  there  were  still  left 
therein  other  facts  to  the  same  effect,  given  by  non- 
expert witnesses,  who  were  present  at  the  time  of  the 
operation,  upon  which  the  expert  witnesses  might  well 
have  based  their  answers.  The  weight  to  be  given  to 
the  hypothetical  questions  and  answers  was  for  the  jury. 
Taylor  v.  Taylor  (1910),  174  Ind.  670,  93  N.  E.  9,  12. 
There  certainly  was  some  evidence  from  which  the  jury- 
might  have  found  that  there  was  an  accidental  injury, 
and  we  so  hold.  As  to  its  sufficiency,  the  jury  must 
determine.  Baker  v.  Bundy  (1913),  55  Ind.  App.  272, 
103  N.  E.  668 ;  Thompson  v.  Mich.  Mut.  Life  Ins.  Co. 
(1914),  56  Ind.  App.  502,  105  N.  E.  780;  Wagner  v. 
Weyhe  (1905>.  164  Ind.  177,  73  N.  E.  89;  Bvdde  v.  Nai. 
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Travelers',  etc.,  Assn.  (1918),  184  Iowa  1219, 169  N.  W. 
766;  Continental  Casvalty  Co.  v.  Lloyd  (1905),  165  Ind. 
52,  73  N.  E.  824;  Wilkinson  v.  Aetna  Life  Ins.  Co. 
(1909),  240  111.  205,  88  N.  E.  550,  25  L.  R.  A.  (N.  S.) 
1256,  130  Am.  St.  269;  Goodes  v.  Order  of  U.  C.  T. 
(1913),  174  Mo.  App.  330,  156  S.  W.  995;  McCormack 
V.  Illinois,  etc.,  Assn.  (1907),  159  Fed.  114,  86  C.  C.  A. 
304;  Greenlee  \.  Kansas  City  Casualty  Co.  (1916),  192 
Mo.  App.  303, 182  S.  W.  138 ;  Order  of  U.  C.  T.  v.  Simih 
son  (1915),  (Tex.  Civ.  App.)  177  S.  W.  169;  McEwen 
V.  Occidental  Life  Ins.  Co.  (1912),  20  Cal.  App.  477, 
129  Pac.  598;  Fenton  v.  Iowa  State,  etc.,  Assn.  (1908), 
139  Iowa  166,  117  N.  W.  251 ;  Caldwell  v.  Iowa  State, 
etc.,  Assn.  (1912),  156  Iowa  327,  136  N.  W.  678;  Gen- 
era!  Accident,  etc.,  Corp.  v.  Meredith  (1910),  141  Ky. 
92, 132  S.  W.  191. 

Upon  entering  his  home  on  the  evening  of  March  1, 

1913,  how  long  after  the  accident  it  is  impossible  to 

tell.  Dr.  Abendroth  said  "I  fell,"  and  afterwards, 

5.  "I  hurt  myself,"  and  again  that  he  was  consider- 
ably shaken  up.  These  expressions  were  offered 
in  evidence,  but,  on  objection  of  appellee,  they  were 
excluded,  and  upon  this  ruling  appellant  predicates 
error.  There  is  much  discussion  as  to  the  admissibility 
of  this  character  of  evidence,  but  we  think  that  the 
weight  of  authorities  is  against  its  admissibility.  The 
case  of  Tarker  v.  State  (1894),  136  Ind.  284,  35  N.  E. 
1105,  cited  by  the  appellant,  decides  the  question  against 
the  appellant.  We  hold  that  such  expressions  are  not 
expressions  of  pain,  nor  a  part  of  the  res  gestae.  They 
were  merely  narrative  of  past  facts,  and  not  admissible. 

For  error  of  the  court  in  directing  the  verdict,  the 
judgment  is  reversed,  with  instructions  to  the  trial  court 
to  grant  a  new  trial. 
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Daugherty  et  al.  v.  Farrar. 

[No.  9,981.     Filed  November  5,  1919.    Rehearing  denied  Febru- 
ary 6,  1920.     Transfer  denied  March  16,  1920.] 

1.  Trusts. — Creation. — Contract  Executed  Simultaneovsly  With 
Deed. — Sufficiency. — Quiet  Title. — ^Where  a  father  deeded  lands 
to  his  daughter,  and  simultaneously  therewith,  by  a  contract 
in  which  her  husband  joined,  the  daughter  agreed  to  reconvey 
one-half  in  value  of  the  lands  to  the  grantor  or  his  appointee, 
when  grantor  should  so  direct,  and  where  the  grantor  immedi- 
ately upon  the  signature  and  delivery  of  the  contract  to  him 
indorsed  thereon  a  signed  direction  to  convey  the  land  at  once 
upon  his  death  to  a  son,  and  where  grantor  had  died,  and  a 
demand  upon  the  grantee  had  been  made  for  a  conveyance  to 
the  named  son  of  a  one-half  interest  in  said  land,  a  complaint 
setting  up  such  facts  in  a  suit  to  quiet  title  held  sufficient  as 
against  demurrer,     p.  58. 

2.  Trusts. — Creation. — Deed. — Contra/it. — To  create  a  trust  it  is 
not  necessary  that  the  deed  conveying  the  property  to  be  af- 
fected contain  a  declaration  of  th.e  trust,  the  statute  being  satis- 
fied if  the  trust  has  been  manifested  or  can  be  proved  by\  any 
writing  under  the  hand  of  the  trustee,    p.  58. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  William  C.  Farrar  against  Ada  Farrar 
Daugherty  and  another.  From  a  judgment  for  plain- 
tiff,  the  defendants  appeal.    Affirmed. 

D.  F.  Brooks,  for  appellants. 

Harley  A.  Logan  and  Albert  Ward,  for  appellee. 

Enloe,  J. — ^The  complaint  in  this  case  upon  which 
the  cause  was  tried  was  in  two  paragraphs,  the  first  be- 
ing to  quiet  title  to  certain  lands  in  Marshall  county, 
Indiana,  and  was  in  the  usual  short  form.  The  second, 
was  based  upon  a  certain  deed  to  said  lands  and  a  con- 
tract alleged  to  have  been  executed  simultaneously 
therewith,  and  as  a  part  of  the  same  transaction,  be- 
tween one  Josiah  Farrar,  the  father  of  appellee  and  of 
appellant  Ada  Farrar  Daugherty,  and  said  Ada  Farrar 
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Daugherty  and  her  husband,  Lawrence  L.  Daugherty, 
by  which  deed  the  said  Josiah  Farrar,  his  wife  joining 
therein,  conveyed  certain  lands  in  Marshall  county  to 
his  said  daughter,  and  she,  his  said  daughter,  by  said 
contract  then  and  there  agreed  to  reconvey  one-half  in 
value  of  said  lands  to  him,  said  Josiah  Farrar,  or  as  he 
may  direct,  when  he  may  direct ;  that  said  Josiah,  upon 
said  contract  being  signed  by  appellants  and  delivered 
to  him,  wrote  thereon  the  following: 

"In  case  of  my  death  the  above  mentioned  land 
is  to  be  at  once  deeded  to  W.  C.  Farrar,  Josiah 
Farrar." 

That  said  Josiah  Farrar  was  dead  and  that  a  demand 
had  been  made  upon  appellants  to  convey  to  appellee  the 
one-half  interest  in  said  land  as  in  contract  provided. 

To  this  complaint  appellants  answered  in  general  de- 
nial. Ada  Farrar  Daugherty  also  filed  a  cross-complaint 
alleging  that  she  was  the  owner  of  said  lands  and  asked 
that  her  title  be  quieted  thereto  as  against  the  claim  of 
appellee.  This  cross-complaint  was  answered  by  gen- 
eral denial. 

The  issues  thus  formed  were  submitted  to  the  court 
for  trial,  which,  at  the  request  of  the  parties,  made  a 
special  finding  of  facts  and  stated  its  conclusions  of  law 
thereon  favorable  to  the  appellee.  Decree  was  entered 
accordingly. 

No  exceptions  were  taken  to  the  conclusions  of  law, 
but  the  appellants  duly  filed  their  motion  for  a  new  trial 
on  the  grounds  that:  The  decision  was  not  sustained 
by  sufficient  evidence ;  that  the  decision  was  contrary  to 
law;  error  in  admitting  certain  offered  testimony; 
error  in  excluding  certain  offered  testimony. 

The  alleged  errors  relied  upon  for  a  reversal  are: 
(1)  Overruling  demurrer  to  complaint;  (2)  overruling 
motion  for  a  new  trial. 
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The  court  did  not  err  in  overruling  the  demurrer  to 

the  complaint.    In  Nesbitt  v.  Stevens  (1903),  161  Ind. 

519,  69  N.  E.  256,  the  court  said :     "It  is  settled 

1-2.  that  to  create  a  trust  it  is  not  necessary  that  the 
deed  conveying  the  property  to  be  affected  by  the 
trust  shall  contain  the  declaration  of  the  trust  upon 
which  the  same  is  held.  The  statute  (§3391  Bums 
1901,  §2969  R.  S.  1881  and  Homer  1901)  is  satisfied  if 
the  trust  has  been  manifested  or  can  be  proved  by  any 
writing  under  the  hand  of  the  party  to  be  charged, 
*  *  *."  See,  also,  Richards  v.  Wilson  (1916),  185 
Ind.  335,  370,  112  N.  E.  780. 

Appellants  in  their  brief  have  stated  no  "point"  in 
which  it  is  claimed  the  evidence  is  insufficient  to  sustain 
the  special  findings,  but,  on  the  contrary,  expressly  say 
(appellant's  brief  p.  46) :  "We  do  not  question  there  is 
some  evidence  to  sustain  all  the  facts  found,  and  under 
the  rules  of  this  court,  it  will  not  look  to  the  preponder- 
ance, and  therefore,  this  case  must  be  decided  upon  the 
conclusions  of  law  as  supported  by  the  evidence." 

Appellants  in  their  brief  have  presented  no  questions 
upon  the  rulings  of  the  court  in  admitting  and  exclud- 
ing testimony  and,  as  no  exceptions  were  taken  to  the 
conclusions  of  law,  the  judgment  must  be  affirmed. 
Judgment  affirmed. 


Bailey,  Administratrix,  v.  Columbia  Grocery 

Company. 

[No.  10,002.     Filed  November  5,  1919.     Rehearing  denied  Janu- 
ary 30,  1920.     Transfer  denied  March  16,  1920.] 

I.  Municipal  Corporations. — Obstruetion  of  Sidewalk. — Per- 
sonal Injuries*  —  Instructions,  —  Applicability,  —  In  an  action 
against  a  grocery  company  for  the  death  of  a  pedestrian  caused 
by  the  negligence  of  defendant  in  placing  and  leaving  an  ob- 
struction on  the  sidewalk  in  front  of  its  store,  the  complaint 
being  based  on  negligence,  an  instruction  as  to  the  right  of  de- 
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fendant  to  repair  the  sidewalk,  and  to  temporarily  obstruct  it, 
held  within  the  issues  and  pertinent  to  the  evidence,    p.  65. 

2.  Municipal  Corporations. — Excavation  in  Street. — Negligence 
Per  Se. — An  excavation  made  in  a  street  for  private  purposes 
is  a  nuisance  per  ae,  if  made  without  the  consent  of  the  munic- 
ipality, but  if  made  with  such  consent,  it  does  not  become  a 
nuisance  until  it  renders  the  street  dangerous,  and  the  author 
is  only  bound  to  exercise  ordinary  care  and  diligence  to  main- 
tain it  in  a  safe  condition,    p.  66. 

3.  Municipal  Corporations. — RightfiU  Ohatruetum  in  Street, — 
Care  Required. — Where  an  obstruction  is  rightfully  placed  in 
a  street,  the  party  placing  it  must  take  due  precautions  not  to 
injure  any  person  lawfully  using  the  street  for  public  travel, 
p.  66. 

4.  Municipal  Corporations. — Obstruction  in  Sidewalks. — Per-- 
sonal  Injuries. — Instructions. — Repair  of  Sidewalk. — In  an  ac- 
tion against  a  grocery  company  for  the  death  of  a  pedestrian 
who  was  injured  by  stumbling  over  a  platform  placed  on  the 
sidewalk  in  front  of  defendant's  premises  to  protect  those  using 
th6  walk  against  holes  in  a  grating  until  it  could  be  repaired, 
an  instruction  as  to  defendant's  right  and  duty  to  repair  the 
sidewalk  held  proper,    p.  67. 

5.  Municipal  Corporations. — Obstruction  in  Sidewalk. — Per- 
sonal Injuries. — Instructions. — Duty  to  Warn  Pedestrians. — In 
an  action  against  a  grocery  company  for  the  death  of  a  pedes- 
trian who  stumbled  over  a  platform  placed  on  the  sidewalk  in 
front  of  defendant's  premises  to  protect  those  using  the  walk 
against  a  defective  grating,  an  instruction  that,  if  the  sidewalk 
was  J50  well  lighted  that  a  traveler  by  the  exercise  of  reason- 
able care  could  have  seen  the  platform  in  time  to  have  avoided 
injury  from  it,  defendant  would  be  excused  from  giving  any 
other  warning  of  the  platform,  was  proper,  and  not  objection- 
able as  invading  the  province  of  the  jury.    p.  67. 

6.  Municipal  Corporations. — Obstmiction  in  Sidewalk. — Per- 
sonal Injuries, — Instructions. — Contributory  Negligence. — In  an 
action  against  a  grocery  company  for  the  death  of  a  pedestrian 
who  was  injured  by  stumbling  over  a  platform  placed  over  a 
defective  grating  in  the  sidewalk  in  front  of  defendant's  prem- 
ises, an  instruction  that,  if  the  platform  was  in  plain  view,  but 
decedent  failed  to  observe  its  location  and  to  use  ordinary  care 
to  avoid  it,  he  was  negligent,  is  not  objectionable  as  being  mis- 
leading or  as  invading  the  province  of  the  jur^.    p.  67. 

7.  Death. — Wrongful  Death. — Action. — Instruction. — Cause  of 
Death. — ^In  an  action  for  wrongfful  death,  an  instruction  that 
evidence  that  decedent  was  suffering  from  certain  chronic  ail- 
ments should  be  considered  only  in  estimating  the  amount  of 
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damages,  unless  such  ailments  were  the  proximate  and  immedi- 
ate cause  of  death,  was  not  objectionable  as  authorizing  the 
jury  to  consider  evidence  of  such  ailments  on  the  issue  of  the 
right  to  recover,  as  well  as  on  the  questions  of  the  amount  of 
the  recovery,  or  as  authorizing  a  finding  against  plaintiff  if 
such  ailments  were  the  immediate  cause  of  death,  even  though 
the  injury  concurred  in  causing  and  accelerating  death,  p.  67. 
8.  Municipal  Corporations. — Obstruction  in  Sidewalk, — Per' 
sonai  Injuries,  —  Instructions,  —  Negligence.  —  In  an  action 
against  a  grocery  company  for  the  death  of  a  pedestrian  who 
was  injured  by  stumbling  over  a  platform  placed  over  a  de- 
fective gyrating  in  the  sidewalk  in  front  of  defendant's  premises, 
a  requested  instruction  that  one  placing  or  leaving  a  dangerous 
obstruction  on  a  sidewalk  unguarded  is  liable  to  one  injured 
thereby,  omitting  the  element  of  reasonable  care  on  the  part  of 
the  person  so  placing  the  obstruction,  held  properly  refused, 
p.  68. 

From  Marion  Superior  Court  (98,932) ;  V.  G.  Clifford, 
Judge. 

Action  by  Sarah  Alice  Bailey,  administratrix  of  the 
estate  of  Allen  H.  Bailey,  deceased,  against  the  Columbia 
Grocery  Company.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    Affirmed, 

Beckett  &  Beckett  and  William  F.  Elliott,  for  appel- 
lant. 

/.  W.  Fesler,  Harvey  J.  Elam  and  Howard  S.  Young, 
for  appellee. 

McMahan,  J. — The  appellant  brought  this  action 
against  appellee  to  recover  damages  for  the  death  of 
her  husband,  Allen  H.  Bailey,  alleged  to  have  been 
caused  by  the  negligence  of  appellee  in  placing  and  leav- 
ing an  obstruction  on  the  sidewalk  in  front  of  its  store 
on  Illinois  street  in  the  city  of  Indianapolis.  There  was 
a  trial  by  jury  which  resulted  in  a  general  verdict  for 
appellee  together  with  answers  to  interrogatories. 
Judgment  was  rendered  on  the  general  verdict  for  the 
appellee. 

The  facts  as  shown  by  the  interrogatories  and  an- 
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swers  are  as  follows,  viz.:  The  appellee  occupied  a 
grocery  store  at  the  southeast  comer  of  Market  and 
Illinois  streets  in  the  city  of  Indianapolis,  and  in  con- 
nection with  the  store  had  an  area  extending  from  the 
cellar  out  under  the  sidewalk  and  covered  by  an  iron 
grate  with  places  for  round  pieces  of  glass.  A  few 
weeks  before  the  accident,  the  appellee  had  repaired  this 
grate  by  putting  glass  in  all  the  places.  On  the  day  be- 
fore the  accident,  the  appellee  discovered  that  some  of 
the  glass  was  out,  and,  for  the  purpose  of  protecting 
pedestrians  against  injuries  on  account  of  stepping  into 
the  holes  in  said  grating,  placed  a  platform  over  it,  and 
over  this  platform  appellant's  decedent  stumbled.  The 
sidewalk  at  this  point  was  about  fourteen  feet  wide,  and 
the  platform  about  four  feet  long,  three  and  one-half 
feet  wide  and  one  and  one-half  inches  thick.  Three 
edges  of  the  platform  were  beveled  so  that  the  perpen- 
dicular edge  thereof  was  only  about  an  inch  high  from 
the  edge  of  the  bevel  to  the  lower  edge  of  the  platform. 
The  unbeveled  edge  was  placed  against  the  building. 
The  appellee  at  the  time  of  placing  this  platform  ordered 
permanent  repairs  made.  At  the  time  of  the  accident 
the  platform  was  in  place  over  the  holes  in  the  grating, 
and  the  sidewalk  was  in  good  condition  for  a  distance 
of  eleven  feet  between  the  curb  and  the  platform.  There 
was  an  electric  arc  light  about  fifty  feet  northwest  of 
the  platform,  and  a  large  electric  light  about  fifteen  feet 
south  of  the  platform  and  other  lights  in  store  windows, 
so  that  it  was  sufficiently  light  for  a  pedestrian  to  easily 
see  the  platform  by  looking  at  it.  The  sidewalk  at  the 
time  of  the  accident  was  filled  with  pedestrians. 

In  addition  to  the  facts  disclosed  by  the  answers  of 
the  jury  to  the  interrogatories,  the  evidence  in  substance 
disclosed  the  following  facts,  viz.:  About  7:30  p.m. 
December  12,  1914,  Allen  H.  Bailey,  in  passing  appel- 
lee's store,  stumbled  over  the  platform,  and  in  falling 
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fractured  his  hip,  as  a  result  of  which  he  died  December 
31,  1914.  He  was  fifty-six  years  old  at  the  time  of  his 
death  and  had  been  engaged  in  the  restaurant  business. 
During  life  he  had  been  troubled  with  nervous  dispepsia 
and  indigestion.  An  autopsy  was  had,  and  there  is 
some  evidence  to  the  effect  that  the  transverse  colon  was 
dilated;  that  some  pus  was  found  in  the  bladder;  that 
the  heart  was  in  a  condition  of  brown  atrophy  caused  by 
age  or  chronic  disease ;  that  the  walls  of  the  heart  were 
thinner  than  normal ;  that  the  aorta  had  dilated  and  had 
slightly  raised  patches  which  indicated  a  fatty  change, 
and  which  could  not  have  taken  place  entirely  after  the 
accident;  that  the  aorta  was  affected  with  arterio 
sclerosis,  or  hardening  of  the  arteries,  that  would 
naturally  shorten  life.  The  cartilages  fastening  the  ribs 
to  the  sternum  were  hardened  with  lime  which  indicated 
advanced  age,  or  prematurely  aged.  The  kidneys  were 
smaller  than  normal,  dark  red,  with  scars  indicating 
chronic  initial  nephritis.  The  pancreas  was  smaller 
than  normal  and  imbedded  in  fat,  lessening  the  amount 
of  pancreatic  juice  secreted,  and  decreasing  or  dimin- 
ishing the  ability  to  digest  food.  The  surface  of  the 
liver  was  granular,  covered  with  ridges,  yellowish  in 
color,  and  showing  fat.  The  stomach  was  flabby.  It 
had  fat  in  it,  indicating  slow  circulation,  which  might 
or  might  not  mean  disease.  His  lungs  were  congested 
in  the  posterior  region  occasioned  by  reason  of  his  hav- 
ing to  lie  on  his  back.  He  had  hypostatic  pneumonia. 
When  a  person  is  in  a  helpless  condition,  hypostatic 
pneumonia  is  usually  the  final  cause  of  death,  and  was 
so  in  this  case.  A  fractured  femur  is  not  considered 
a  fatal  injury.  Mr.  Bailey's  eyes  were  defective  to  the 
extent  that  in  reading  he  used  glasses,  but  was  not  re- 
quired to,  and  did  not,  use  them  while  on  the  street.  On 
the  evening  of  the  day  before  the  accident  he  and  his 
wife  passed  in  front  of  appellee's  store,  at  which  time 
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appellant  stumbled  over  said  platform  and  would  have 
fallen  had  not  her  husband  caught  her.  The  size  of  the 
holes  in  the  grating  occasioned  by  the  broken  glass  is  not 
shown  to  a  certainty.  Two  witnesses  testified  as  to  the 
size  of  the  glass.  One  witness  said  they  were  two  and 
five-eighth  inches  in  diameter,  while  another  said  they 
were  from  one  inch  to  one  and  one-fourth  inches  in 
diameter.  From  eight  to  twelve  of  them  were  broken 
and  out  when  the  appellee  placed  the  platform  over  the 
grating. 

Appellant  filed  a  motion  for  a  new  trial  in  which  the 
reasons  assigned  relate  to  tiie  giving  of  the  eighth,  ninth 
and  eleventh  instructions ;  the  refusal  to  give  instruction 
No.  6  requested  by  appellant ;  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence,  and  is  contrary  to  law. 

The  appellant  contends  that  the  court  erred  in  giving 
each  of  the  following  instructions : 

"(8)  The  owner  or  tenant  occupying  property  abut- 
ting upon  a  sidewalk  has,  as  incident  to  such  ownership 
or  occupancy,  rights  and  duties  beyond  those  allowed  or 
owing  by  the  ordinary  traveler  on  such  sidewalk. 
Among  such  rights  is  that  of  repairing  the  sidewalk,  and 
if  necessary  he  may  to  that  end  temporarily  obstruct  or 
close  a  part  of  such  sidewalk  by  placing  thereon  mate- 
rial or  other  things  suitable  for  that  purpose,  but,  in  so 
doing,  he  must  exercise  care  for  the  safety  of  those 
using  such  sidewalk  commensurate  with  the  require- 
ments of  the  location  and  surroundings.  And  if  you  be- 
lieve from  a  preponderance  of  the  evidence  in  this  case 
that  the  platform  over  which  plaintiff's  decedent  stum- 
bled, if  you  find  that  he  did  stumble,  was  placed  there 
by  the  defendant  as  a  method  of  temporarily  guarding 
certain  defects  in  the  sidewalk  in  front  of  the  premises 
occupied  by  it,  and  that  it  was  a  reasonably  safe  method 
of  temporarily  guarding  such  defects,  and  that  the  plat- 
form was  not  maintained  on  said  sidewalk  an  unneces- 
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sary  or  unreasonable  length  of  time,  then  that  act  would 
not  in  itself  constitute  negligence.  And  if  you  find  that 
the  portion  of  the  sidewalk  where  said  platform  was 
placed  was  so  well  lighted  that  one  using  the  sidewalk 
could  by  the  exercise  of  ordinary  care  have  seen  the 
platform  in  time  to  have  avoided  injury  from  it,  that 
fact,  if  you  find  it  to  be  a  fact,  would  excuse  the  defend- 
ant from  giving  other  warning  of  the  presence  of  the 
platform  and  the  obstruction  of  the  sidewalk  thereby. 

"(9)  If  you  believe  from  the  evidence  that  the  plat- 
form over  which  the  plaintiff's  decedent  stumbled  was 
in  plain  view  where  it  could  be  seen  by  anyone  exer- 
cising ordinary  care  with  reference  to  his  surroundings, 
but  that  plaintiff's  decedent  failed  U>  observe  its  loca- 
tion and  use  ordinary  care  to  avoid  it,  then  he  was 
guilty  of  such  contributory  negligence  that  your  verdict 
in  this  case  should  be  for  the  defendant. 

"(11)  Evidence  has  been  admitted  tending  to  show 
that  the  decedent,  Allen  H.  Bailey,  was  suffering  from 
chronic  ailments  at  the  time  of  his  injury.  Such  evi- 
dence should  be  considered  by  you  in  estimating  the 
amount  of  damages  you  will  allow,  if  any,  and  only  for 
that  purpose,  unless  you  find  from  a  preponderance  of 
the  evidence  that  such  chronic  ailments,  and  not  the 
accident,  were  the  proximate  and  immediate  cause  of 
his  death." 

The  first  objection  urged  to  instruction  No.  8  is  that 
it  invades  the  province  of  the  jury  in  stating  that,  if 
there  was  sufficient  light  to  enable  one  to  see  the  ob- 
struction, this  rendered  it  unnecessary  to  have  any 
guard  or  other  protection;  (2)  that  it  was  outside  the 
issues  and  not  pertinent  to  the  evidence;  (3)  that  an 
abutting  owner  has  no  right  or  duty  to  repair  a  side- 
walk, and  obstruct  it  for  that  purpose,  and  that  the  ob- 
struction of  the  sidewalk  by  appellee  for  the  purpose  of 
repairing  was  an  unlawful  trespass  and  a  nuisance. 
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There  is  no  merit  in  the  second  objection.  The  com- 
plaint is  based  on  negligence.  The  charging  part  of 
the  complaint  is  that:     ''Defendant  negligently 

1.  placed  and  negligently  left  upon  the  said  side- 
walk *  *  *  a  board,  platform  or  runway 
about  four  feet  square ;  that  said  board  or  platform  was 
a  dangerous  obstruction  upon  said  sidewalk  *  *  * 
and  plaintiff  says  that  the  proximate  cause  of  the  death 
of  her  decedent  was  the  said  negligence  of  the  defendant 
in  placing  and  leaving  said  board,  platform  or  runway 
on  said  sidewalk."  The  case  was  tried  upon  the  theory 
of  negligence  as  alleged  in  the  complaint.  The  instruc- 
tions tendered  by  appellant  and  those  given  by  the  court 
were  given  on  that  theory. 

The  appellant  requested  that  the  court  instruct  the 
jury  that:  "This  action  is  based  upon  negligence"  and 
that  "any  person  who  fails  to  use  ordinary  care  in  plac- 
ing or  leaving  an  obstruction  upon  said  sidewalk,  that  is 
liable  or  likely  to  cause  a  pedestrian  using  said  sidewalk 
in  the  exercise  of  ordinary  care  to  trip  or  stun^le  over 
the  same,  and  fall  and  injure  himself,  is  guilty  of  negli- 
gence." And  that  if  appellee  placed  the  alleged  obstruc- 
tion upon  the  sidewalk  as  alleged  in  the  complaint,  and, 
"in  so  doing  it  failed  to  exercise  the  care  of  an  ordinarily 
prudent  person  under  the  circumstances,  and  that  plain- 
tiff's decedent  while  exercising  ordinary  care  was  in- 
jured thereby,"  the  verdict  should  be  for  the  plaintiff. 

The  appellant  now  contends  that  in  cities  such  as  In- 
dianapolis an  abutting  owner  is  under  no  duty  to  keep 
a  sidewalk  in  repair ;  that  the  appellee  had  no  more  right 
to  obstruct  the  sidewalk  for  that  purpose  than  any  other 
citizen,  and  that  its  act  in  so  doing  was  a  nuisance  and 
negligence  per  se. 

In  view  of  the  fact  that  no  such  contention  was  pre- 
sented on  the  trial,  we  do  not  deem  it  necessary  to  enter 
Vol.  73—5 
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into  an  extended  discussion  of  the  rights  and 

2.  duties  of  an  abutter  relative  to  the  construction 
and  repair  of  sidewalks.    The  general  rule  in  this 

state  is  that  any  excavation  made  in  a  street  for  private 
purposes  is  a  nuisance  per  se,  if  made  without  the  con- 
sent of  the  municipality,  but,  if  it  is  made  with  such 
consent,  it  does  not  become  a  nuisance  until  it  renders 
the  street  dangerous,  and  the  author  is  only  bound  to 
exercise  ordinary  care  and  diligence  to  maintain  it  in  a 
safe  condition.  He  is  answerable  only  for  his  own  neg- 
ligence. Wickwire  V.  Town  of  Angola  (1891),  4  Ind. 
App.  253,  30  N.  E.  917,  citing  with  approval,  Fisher  v. 
Thirkell   (1870),  21  Mich.  1,  4  Am.  Rep.  422; 

3.  Dickson  V.  HoUister  (1889),  123  Pa.  421,  16  Atl. 
484,  10  Am.  St.  533.    When  an  obstruction  is 

rightfully  placed  in  a  street,  the  party  so  placing  it 
there  must  take  "due  precautions  not  to  injure  any  per- 
son lawfully  using  the  street  for  public  travel."  Sen- 
henn  V.  City  of  Evansville  (1895),  140  Ind.  675,  678,  40 
N.  E.  69. 

There  was  no  claim  in  the  trial  court  that  the  area 
under  the  sidewalk,  or  that  the  grating  in  the  sidewalk, 
had  been  constructed  and  maintained  unlawfully.  The 
only  claim  was  that  appellee  was  negligent  in  placing 
the  platform  on  the  sidewalk.  This  appeal  will  there- 
fore be  decided  upon  the  theory  of  negligence. 

As  to  the  rights  and  duties  of  an  abutter,  see  Kenyon 
V.  City  of  Indianapolis  (1872),  Wils.  129;  City  of  Elk- 
hart V.  Wickwire  (1882),  87  Ind.  77;  McNaughton  V. 
City  of  Elkhart  (1882),  85  Ind.  384;  City  of  Ft.  Wayne 
V.  DeWitt  (1874),  47  Ind.  391;  Bobbins  V.  Chicago  City 
(1866),  4  Wall.  657,  18  L.  Ed.  427;  Fisher  v.  Thirkell, 
supra;  Gridley  V.  Bloomington  (1873),  68  111.  47;  Jen- 
nings V.  Van  Shaick  (1888),  108  N.  Y.  530,  15  N.  E. 
424,  2  Am.  St.  459;  Babbage  V.  Powers  (1891),  130  N. 
\Y.  281,  29  N.  E.  132,  14  L.  R.  A.  398 ;  Jorgensen  \. 
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Squires  (1895),  144  N.  Y.  280,  39  N.  E.  373;  City  of 
Wabasha  v.  SouthwoHh  (1893),  54  Minn.  79,  55  N.  W. 
818;  Korte  v.  St.  Paul  Trust  Co.  (1893),  54  Minn.  530, 
56  N.  W.  246;  3  Dillon,  Mun.  Corp.  (5th  ed.)  §1180. 
Said  instruction  No.  8  when  applied  to  the  pleadings 
and  evidence  in  this  case  is  not  subject  to  the  objections 
urged  against  it.     It  was  proper  for  the  court 

4.  to  instruct  the  jury  as  to  the. rights  aiid  duty  of 
the  appellee  to  repair  the  sidewalk  in  front  of  its 

property. 

The  court  properly  instructed  the  jury  that,  if  it  was 

so  well  lighted  that  a  traveler  on  the  sidewalk  could  by 

the  exercise  of  reasonable  care  have  seen  the  plat- 

5.  form  in  time  to  have  avoided  injury  from  it,  ap- 
pellee would  be  excused  from  giving  any  other 

warning  of  the  platform.  The  question  as. to  whether 
appellant's  decedent  could,  in  the  exercise  of  ordinary 
care,  have  seen  the  platform  in  time  to  have  avoided 
being  injured  was  left  to  the  jury  to  determine.  Ap- 
pellant contends  that  No.  9  is  misleading  and  invades 
the  province  of  the  jury,  but  appellant  has  wholly  failed 
to  state  wherein  it  is  misleading  or  where  it  in- 

6.  vades  the  province  of  the  jury.     The  question  of 
appellee's  negligence  was  by  it  left  for  the  jury 

to  determine.  We  see  no  objection  to  it,  and  hold  that 
there  was  no  error  in  giving  it.  Appellant  contends 
that  instruction  No.  11  is  erroneous  for  the  reason  that 
it  authorized  the  jury  to  consider  evidence  of  chronic 
ailments  of  the  deceased  on  the  issue  of  the  right 

7.  to  recover  as  well  as  on  the  question  of  the 
amount  of  recovery.     It  is  also  contended  that 

this  instruction  authorized  the  jury  to  find  against  ap- 
pellant if  such  ailments  were  the  immediate  cause  of 
death,  even  though  the  injury  complained  of  concurred 
in  causing  and  accelerating  his  death.  We  do  not  so 
construe  the  instruction.     It  is  not  open  to  the  objec- 
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tions  pointed  out.  Appellant  next  contends  that  the 
court  erred  in  refusing  to  give  instruction  No.  6  ten- 
dered by  her,  which  reads  as  follows:  "Sidewalks  of 
a  city  are  intended  for  the  use  of  all  pedestrians, 

8.  those  with  defective  eyesight  as  well  as  those  with 
perfect  eyesight,  and  any  person  who  places  or 
leaves  a  dangerous  obstruction  unguarded  on  sidewalk 
which  is  likely  and. liable  to  trip  and  injure  pedestrians 
with  defective  eyesight,  while  in  the  exercise  of  ordinary 
care,  is  guilty  of  negligence." 

The  court  at  the  request  of  appellant  instructed  the 
jury  that :  "Any  person  who  fails  to  use  ordinary  care 
in  placing  or  leaving  an  obstruction  upon  said  sidewalk 
that  is  liable  or  likely  to  cause  a  pedestrian  using  said 
sidewalk  in  the  exercise  of  ordinary  care  to  trip  or 
stumble  over  the  same  and  fall  and  injure  himself  is 
guilty  of  negligence,  and  is  liable  to  said  pedestrian  so 
using  said  sidewalk  in  the  exercise  of  ordinary  care, 
who  so  trips  upon  said  obstruction  and  falls  and  is 
thereby  injured  as  a  proximate  cause  thereof." 

The  instructions  given  by  the  court,  when  applied  to 
the  issues  and  evidence,  correctly  informed  the  jury  that 
the  duty  of  a  person  in  placing  an  obstruction  on  a  side- 
walk was  to  use  ordinary  care.  Instruction  No.  6  as 
tendered  omitted  the  element  of  reasonable  or  ordinary 
care,  and  made  the  person  placing  the  obstruction  on  the 
sidewalk  an  insurer  against  accident,  even  though  he 
might  have  exercised  due  care  in  placing  such  obstruc- 
tion on  the  sidewalk.  There  was  no  error  in  refusing 
this  instruction. 

Appellant  also  contends  that  the  Verdict  is  not  sus- 
tained by  sufficient  evidence,  and  is  contrary  to  law,  for 
the  reasons  that  the  appellee  was  under  no  duty  to  keep 
the  sidewalk  and  grating  in  repair  and,  having  placed 
the  platform  on  the  sidewalk  without  permission  from 
the  city,  it  is  liable  to  a  pedestrian  injured  thereby,  even 
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though  appellee  used  all  possible  care  to  make  it  safe. 
We  have  fully  discussed  this  subject  in  considering  the 
instructions,  and  hold  that  the  verdict  is  sustained  by 
sufficient  evidence  and  is  not  contrary  to  law. 
No  reversible  error  appears.    Judgment  affirmed. 


Louisville  and  Southern  Indiana  Traction 
Company  et  al.  v.  Jennings. 

[No.  9390.     Filed  June  25,  1919.     Rehearing  denied  December 
9,  1919.     Transfer  denied  March  16,  1920.] 

^  1.  Municipal  Corporations. — Cities. — Governmental  Powers. — 
Freedom  from  Liability. — A  city  is  a  government  possessing,  to 
a  limited  extent,  sovereign  powers,  either  legislative  or  judicial, 
which  may  be  denominated  governmental  or  public,  and,  being 
public  and  sovereign  in  their  nature,  a  city  is  not  liable  for 
failure  to  exercise  them,  nor  for  errors  committed  in  their 
exercise,    p.  73. 

2.  Municipal  Corporations. — Citiee. — Extinguishment  of  Fires. 
— Governmental  Function. — Nonliability  for  Negligence  of 
Servants. — ^In  the  extin^ishment  of  fires,  and  in  making  ar- 
rangements therefor,  the  municipality  acts  in  its  governmental 
capacity,  and  is  not  liable  for  damages  caused  by  the  negligence 
of  its  fire  department,     p.  73. 

3.  Damages.  —  Apportionment.  —  Concurrent  Negligence.  —  One 
Onby  Liable. — ^Where  a  street  car  passenger  was  injured  in  a 
collision  between  the  street  car  and  a  city  fire-hose  reel  through 
the  alleged  negligence  of  both,  the  jury  could  not  apportion  the 
damages,  and,  the  city  not  being  liable  because  acting  govern- 
mentally,  the  company  was  liable  alone  for  any  damages,    p.  74. 

4.  Negligence. — General  Definition. — "Negligence"  which  ren- 
ders one  liable  to  another  who  is  injured  thereby  is  the  doing 
of  some  act  or  thing  which  it  is  his  duty  to  refrain  from  doing, 
or  the  failtire  to  do  some  act  or  thing  which  it  is  his  duty  to 
do,  or,  in  other  words,  doing  or  omitting  something  which  a 
reasonably  careful  and  prudent  person  would  not  under  the 
same  or  like  circmustances  have  done  or  omitted,    p.  75. 

5.  Appeal. — Record  Disclosing  Confusion  of  Jury  as  to  Duty, — 
New  Trial. — ^Where  the  record  discloses  that  the  jury  was  in 
confusion  as  to  its  duty,  and  they  have  rendered  a  verdict  ap- 
portioning damages,  the  Appellate  Court  will,  if  it  concludes  the 
ends  of  justice  will  be  best  subserved  thereby,  reverse  the  judg- 
ment to  afford  a  new  trial,    p.  76. 
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From  Clark  Circuit  Court ;  James  W.  Fortune,  Judge. 

Action  by  Fred  Jennings  against  the  Louisville  and 
Southern  Indiana  Traction  Company  and  the  city  of 
New  Albany.  From  a  judgment  for  plaintiff,  the  de- 
fendants appeal.    Reversed. 

George  H.  Hester,  George  H,  Voight,  Charles  J. 
Jewett,  Henry  E.  Jewett  and  Walter  V.  Bulleit,  for  ap- 
pellants. 

Evan  B.  Stotsevburg  and  John  H.  Weathers,  for  ap- 
pellee. 

« 

Nichols,  P.  J. — ^This  was  an  action  commenced  in  the 
Floyd  Circuit  Court  and  on  change  of  venue  tried  in  the 
Clark  Circuit  Court. 

It  is  averred  in  the  amended  complaint  in  substance 
that:  The  appellant  Louisville  and  Southern  Indiana 
Traction  Company  (hereinafter  mentioned  as  company) 
owned  and  operated  a  line  of  street  railway  over  Vin- 
cennes  street  in  the  city  of  New  Albany  (hereinafter 
mentioned  as  the  city) ;  said  city  operated  a  fire  depart- 
ment for  the  extinguishment  of  fires,  using  therefor  a 
number  of  hose  reels  for  the  carriage  of  hose  to  and 
from  the  fire,  the  same  being  propelled  by  horses  driven 
by  men  employed  by  the  city.  One  of  said  reels  was 
known  as  No.  5,  and  was  located  in  a  fire  engine  house 
on  Culbertson  avenue,  which  runs  east  and  west  and  in- 
tersects said  Vincennes  street  at  right  angles,  said  en- 
gine house  being  about  1,000  feet  east  of  said  Vincennes 
street. 

On  May  3,  1914,  appellee  took  passage  upon  one  of 
the  cars  of  said  company,  paying  the  customary  fare, 
and  was  accepted  as  a  passenger  to  be  carried  along  said 
Vincennes  street  over  said  Culbertson  avenue.  Shortly 
before  the  car  reached  said  avenue  there  was  an  alarm 
of  fire  in  said  city,  to  which  alarm  hose  reel  No.  5,  in 
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charge  of  a  servant  of  the  city,  responded.  In  so  re- 
sponding the  horses  attached  to  the  reel  were  driven  at 
a  high  and  dangerous  rate  of  speed  westward  on  said 
avenue  to  the  intersection  of  said  Vincennes  street4  at 
said  time  the  street  car  on  which  appellee  was  riding 
was  traveling  northward  on  Vincennes  street  and  ap- 
proaching the  intersection  of  said  Culbertson  avenue. 
The  city's  servant  as  he  approached  Vincennes  street 
was  unable  to  see  approaching  vehicles  or  cars  on  Vin- 
cennes street  on  account  of  buildings  and  other  obstruc- 
tions. Nothwithstanding  said  fact,  said  servant 
negligently  and  carelessly  failed  to  check  the  speed  of 
his  horses  and  failed  to  give  any  notice  or  sound  any 
warning  of  the  approach  of  said  reel  to  Vincennes  street, 
and  negligently  and  carelessly  drove  the  reel  toward  and 
onto  said  intersection  at  a  high  and  dangerous  rate  of 
speed  of  fifteen  miles  an  hour,  and  he  was  thereby  un- 
able to  stop  in  order  to  avoid  a  collision  with  any  car 
that  might  be  approaching  the  intersection.  When  the 
car  and  the  reel  reached  said  intersection,  through  the 
carelessness  and  negligence  of  the  agents  and  servants 
of  the  company,  and  through  the  carelessness  and  negli- 
gence of  the  servants  of  the  city,  they  were  caused  to 
collide  with  each  other,  thereby  throwing  the  appellee 
against  the  sides  and  seats  of  the  car,  causing  him  to 
be  struck  in  the  back  and  head  and  bruising  and  injur- 
ing his  body,  spine,  head  and  limbs,  and  causing  him  to 
suffer  great  bodily  pain  and  mental  anguish,  to  lose 
much  time  from  his  avocation  (vocation),  to  incur  large 
expenses  for  medical  and  surgical  attention,  to  have  his 
power  to  make  money  permanently  diminished,  and  to 
be  permanently  injured  and  crippled  to  his  damage  in 
the  sum  of  $5,000;  that  said  collision  and  resultant  in- 
juries were  caused  by  the  negligence  of  the  servants  and 
agents  of  the  company  in  charge  of  the  car,  and  by  the 
negligence  of  the  servants  of  the  city  in  charge  of  said 
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reel  and  horses  propelling  the  same.  There  was  a  de- 
mand for  damages  in  the  sum  of  $5,000. 

The  appellant  city  filed  its  separate  demurrer  to  ap- 
pellee's amended  complaint,  with  memorandum,  alleging 
that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled, 
to  which  ruling  said  appellant  excepted. 

The  city  filed  its  answer  and  thereafter  its  amended 
answer  in  two  paragraphs ;  the'  first  being  a  general 
denial,  and  the  second,  severing  its  defense,  averting 
that  the  wrongs  and  injuries  complained  of  in  appellee's 
amended  complaint,  if  committed  at  all,  were  committed 
by  the  city  in  the  ^ercise  and  discharge  of  the  govern- 
mental duty  incumbent  upon  it  as  a  city  of  the  state,  and 
for  which  wrongs  and  injuries  the  city  was  not  liable, 
for  the  reason  that  it  is  a  municipal  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  as  a  city 
of  the  third  class,  and  as  such  is  required  to  maintain, 
and  for  many  years  has  maintained,  a  paid  fire  depart-^ 
ment  for  the  extinguishment  of  fires  occurring  within 
the  corporate  limits. 

On  the  day  of  the  alleged  injuries,  the  alarm  of  fire 
was  sounded  and  the  city's  hose  reel  No.  5  was  being 
driven  in  response  to  the  alarm  of  fire  to  a  point  within 
the  corporate  limits  of  the  city  where  said  fire  then  was, 
and  while  being  so  driven  the  wrongs  and  injuries  com- 
plained of  were  inflicted  without  any  fault  or  negligence 
on  the  part  of  the  city. 

Appellee  filed  his  demurrer  to  the  second  paragraph 
of  answer  for  want  of  facts  to  constitute  a  defense, 
which  demurrer  was  sustained,  to  which  ruling  the  ap- 
pellant city  excepted.  The  appellant  company,  sever- 
ing its  defense,  after  demurrer  to  the  complaint  which 
was  overruled,  filed  its  answer  in  general  denial.  The 
cause  was  submitted  to  the  jury  for  trial,  which  re- 
turned the  following  verdict: 
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"We,  the  jury  find  for  the  plaintiff  and  assess  his  dam- 
ages at  $1,500.  $1,000  against  city  of  New  Albany, 
$500  against  Louisville  and  Southern  Indiana  Traction 

Ck>mpany. 

''James  D.  Applegate, 

"Foreman." 

Appellant  company  filed  its  motion  for  a  venire  facias 
de  novo  assigning  as  grounds  therefor:  (1)  The  ver- 
dict does  not  assess  the  damages  against  appellant  as 
required  by  law.  (2)  Such  verdict  assesses  damages 
against  appellant  company  separably  at  $500  and 
against  appellant  city  at  $1,000.  (3)  Such  verdict  did 
not  assess  appellee's  damages  against  both  of  the  ap- 
pellants jointly.  (4)  Such  verdict  is  so  defective,  un- 
certain and  ambiguous  that  no  judgment  can  be  ren- 
dered thereon.     This  motion  was  overruled. 

Appellant  company  filed  its  motion  for  a  new  trial, 
which  was  overruled,  and  thereafter  its  motion  in  arrest 
of  judgment,  which  was  overruled,  and  thereupon  the 
court  rendered  judgment  in  favor  of  the  appellee  and 
against  the  appellants  for  $1,500  and  costs.  The  ap- 
pellant company  filed  its  motion  to  modify  such  judg^ 
ment  by  striking  out  $1,500  as  the  amount  and  inserting 
in  lieu  thereof  $1,000,  which  was  overruled  by  the  court, 
and  appellants  now  prosecute  this  appeal. 

The  only  error  assigned  by  the  appellant  city  that  we 
need  to  consider  is  the  action  of  the  court  in  overruling 
the  demurrer  to  the  amended  complaint. 

The  question  thus  presented  is  as  to  whether  a  city 
of  the  state  is  liable  in  damages  to  one  injured  by  the 
negligence  of  a  member  of  its  city  fire  department  while 
he  is  attempting  to  extinguish  a  fire. 

It  is  the  settled  law  of  this  state,  as  well  as  elsewhere, 
that  a  municipal  corporation,  such  as  the  appel- 

1-2.  lant  city  in  this  case,  is  a  government  possessing, 
to  a  limited  extent,  sovereign  powers,  which  are 
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either  legislative  or  judicial,  and  which  may  be  denom- 
inated governmental  or  public,  and,  such  powers  being 
public  and  sovereign  in  their  nature,  such  city  is  not 
liable  for  a  failure  to  .exercise  them,  or  for  errors  com- 
mitted in  their  exercise.  In  the  extinguishment  of  fires 
and  in  making  arrangements  therefor,  the  municipality 
acts  in  its  governmental  capacity,  and  is  not  liable  for 
damages  caused  by  the  negligence  of  its  fire  department. 

This  is  a  substantial  statement  of  the  holding  in  the 
case  of  Aschoff  v.  City  of  EvansviUe  (1904),  34  Ind. 
App.  31,  32,  72  N.  E.  279,  which  case  cites  a  large  num- 
ber of  authorities  to  the  same  effect.  See,  also,  City  of 
Kokomo  v.  Loy  (1916),  185  Ind.  18,  112  N.  E.  994; 
Long  v.  City  of  Birmingham  (1909),  161  Ala.  427,  49 
South.  881,  18  Ann.  Gas.  507;  Wild  v.  Paterson  (1885), 
47  N.  J.  Law  406,  1  Atl.  490 ;  Shanewerk  v.  City  of  Ft. 
WoHh  (1895),  11  Tex.  Civ.  App.  271,  32  S.  W.  918; 
Petersonv.  City  of  Wilmington  (1902),  130  N.  C.  76,  40 
S.  E.  853,  56  L.  R.  A.  959. 

The  appellant  city's  demurrer  to  the  amended  com- 
plaint should  have  been  sustained.  The  city  has  pre- 
sented and  discussed  other  alleged  errors,  but,  with  this 
ruling,  we  do  not  need  to  consider  them.  Reaching  this 
conclusion,  we  have  thereby  said  to  the  appellant  city 
that  it  go  hence  without  the  payment  of  damages. 

Appellant  company's  assignment  of  errors  Nos.  2,  3, 
4  and  5  all  complain  of  the  action  of  the  trial  court  in 
rendering  judgment  on  the  verdict. 

The  question  thus  presented  is  as  to  the  liability  of 

the  appellant  company  for  damages  by  the  verdict  of  the 

jury,  and,  if  so,  in  what  amount.     The  jury,  by 

3.    its  verdict,  has  said  that  the  appellee  has  been 

damaged  in  the  sum  of  $1,500.    He  has  suffered 

an  injury  for  which  he  is  entitled  to  satisfaction  if  a 

party  responsible  therefor  in  law  can  be  found.     In  the 

case  of  West  field  Gas,  etc.,  Co.  V.  Abemathy  (1893),  8 


NOVEMBER  TERM,  1919.  75 


Louisville,  etc.,  Traction  Co.  v,  Jennings — 73  Ind.  App.  69. 

Ind.  App.  73,  35  N.  E.  399,  cited  by  appellants  as  well 
as  by  appellee,  it  is  said  that  where  the  separate  and  in- 
dependent acts  of  negligence  of  two  parties  are  the  di- 
rect causes  of  a  single  injury,  and  it  is  not  possible  to 
determine  in  what  proportion  each  contributed  thereto, 
either  is  responsible  for  the  injury.  In  this  case  the 
appellant  city  is  not  liable  for  the  reason  that  its  negli- 
gent act  was  done  while  it  was  exercising  a  govern- 
mental function.  It  follows  that  any  damages  suffered 
must  be  paid  by  the  appellant  company,  for  the  jury 
could  not  apportion  the  amount  that  each  should  pay. 
These  principles  are  fully  discussed  in  the  case  last 
above  cited,  and  we  do  not  need  further  to  discuss  them. 

Appellant  company  complains  earnestly  of  the  follow- 
ing instruction:  "No.  6.  Negligence  which  renders 
one  liable  to  another  who  is  injured  thereby  is 

4.  the  doing  of  some  act  or  thing  which  it  is  his  duty 
to  refrain  from  doing  or  in  failing  to  do  some  act 
or  thing  which  it  is  his  duty  to  do.  Or,  to  put  it  in 
other  words,  where  a  person  does  something,  which  a 
reasonably  careful  and  prudent  person  would  not  do 
under  the  same  or  like  circumstances,  or  the  failing  to 
do  something  which  a  reasonably  careful  and  prudent 
person  would  have  done  under  the  same  or  like  circum- 
stances, constitutes  negligence;  and  where  such  negli- 
gent act  is  done  or  omitted,  and  by  reason  of  it  another 
suffers  injury  therefrom,  such  negligent  person  is  liable 
to  the  injured  person,  he  being  without  fault." 

We  are  unable  to  see  any  objection  to  this  instruction. 
It  is  a  clear  definition  of  negligence  of  general  applica- 
tion, and  is  in  harmony  with  Paris  v.  Hoberg  (1893), 
134  Ind.  269,  274,  33  N.  E.  1028,  39  Am.  St.  261.  The 
authorities  cited  by  appellant,  to  wit,  Louisville,  etc., 
Traction  Co.  v.  Korbe  (1911),  175  Ind.  450,  93  N.  E.  5, 
94  N.  E.  768;  Caughell  v.  Indianapolis  Traction,  etc., 
Co.   (1912),  50  Ind.  App.  5,  97  N,  E.  1028;  Indiana 
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Union  Traction  Co,  V.  Bales  (1915),  58  Ind.  App.  92, 
107  N.  E.  682,  discuss  specific  instructions  applicable  to 
the  cases  respectively  under  consideration,  and  are  not 
out  of  harmony  with  the  instruction  here  challenged. 

The  record  discloses  that  the  jury  was  in  some  con- 
fusion as  to  its  duty,  and  we  conclude  that  the  ends  of 

justice  will  be  best  subserved  by  granting  the 
5.    company  a  new  trial.    The  judgment  is  reversed, 

with  instructions  to  sustain  the  appellant  city's 
demurrer  to  the  amended  complaint  and  to  grant  the 
appellant  company  a  new  trial. 


Board  of  Commissioners  op  the  County  of 

Lake  et  al.  v.  Citizens  Trust  and 

Savings  Bank  et  al. 

[No.  9,769.    Filed  April  24,  1919.     Rehearing  denied  October  80, 
1919.    Transfer  denied  March  16,  1920.] 

1.  Banks  and  Banking. — Insolvency  of  Bank. — Duty  of  StcUe 
Auditor.— Statute.^Sectioii  4969  Bums  1914,  Acts  1893  p.  844, 
providing  that  the  auditor  of  state  on  discovering  that  it  is  un- 
safe or  inexpedient  for  any  banking  corporation  to  continue 
business,  or  that  it  is  insolvent,  he  shall  report  the  facts  to  the 
prosecuting  attorney,  etc,  is,  when  the  prescribed  conditions 
exist,  mandatory,  and  the  auditor  has  no  right  to  disregard  its 
conunand  and  substitute  his  judgment  as  to  what  should  be  done 
in  the  premises,  and  the  action  of  another  bank,  on  his  request, 
in  taking  charge  of  the  assets  of  a  bank  found  to  be  insolvent 
was  without  warrant  of  law.    p.  83. 

2.  Banks  and  Banking. — Insolvent  Bank. — Assumption  of 
Liability  by  Other  Banks. — Legality. — Statutes. — An  agree- 
ment by  two  national  and  two  state  banks  in  a  city  to  assume 
the  liabilities  of  an  insolvent  bank  in  such  city,  and  to  pay  the 
deficiency  in  its  assets,  was  illegal  and  ultra  vires,  under 
§§4953,  4956  Bums  1914,  Acts  1893  p.  344,  defining  the  powers 
of  state  banks,  and  §5186  Rev.  St.  U.  S.  (§9661  Comp.  Stat. 
1916),  as  to  powers  of  national  banks,    p.  84. 

S.  Banks  and  Banking. — Insolvent  Bank. — Assumption  of  In- 
debtedness by  Other  Banks. — Consideration. — Where  one  state 
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bank,  exceeding  the  powers  granted  to  it  by  law,  voluntarily 
agreed  to  assume  a  portion  of  the  liabilities  of  another  state 
bank  which  was  insolvent,  there  was  no  consideration  legally 
sufficient  to  support  a  promise  by  the  assuming  bank  to  pay 
indebtedness  due  from  insolvent  bank  to  a  county,  or  to  sup- 
port a  check  given  as  part  performance  of  such  promise,    p.  86. 

From  Lake  Superior  Court ;  Virgil  S.  Reiter,  Judge. 

Action  by  the  board  of  commissioners  of  the  county 
of  Lake  and  others  against  the  Citizens  Trust  and  Sav- 
ings Bank  and  others.  From  a  judgment  for  defend- 
ants, the  plaintiffs  appeal.     Affirmed. 

Ihdch,  Gavit,  Tinkham  &  Stinson,  C.  B.  Tinkham  and 
A.  E.  Tinkham,  for  appellants. 

Gavit,  Hall  &  Smith,  for  appellees. 

Enloe,  J. — This  action  was  begun  in  the  Lake  Supe- 
rior Court,  by  the  appellants,  board  of  commissioners  of 
Lake  county,  Indiana,  and  board  of  finance  of  Lake 
county,  Indiana,  against  the  appellees,  to  recover  the 
sum  of  $14,741.08,  together  with  interest  thereon.  The 
amended  complaint  upon  which  the  case  was  tried  was 
in  four  paragraphs,  the  first  paragraph  being  based 
upon  a  cashier's  check  for  the  sum  of  $14,741.08  issued 
by  appellee  Citizens  Trust  and  Savings  Bank,  and  pay- 
able to  the  order  of  A.  J.  Swanson,  treasurer  of  Lake 
county.  The  other  defendants  were  in  said  paragraph 
of  complaint  alleged  to  be  claiming  some  interest  in  and 
to-  said  check  and  the  funds  represented  thereby,  and 
were  made  parties  to  answer  to  their  interests.  The 
second  paragraph  of  complaint  proceeds  upon  the  theory 
that  said  Citizens  Trust  and  Savings  Bank  had  and  held 
as  a  deposit  duly  made  by  the  treasurer  of  Lake  county, 
Indiana,  the  sum  of  $14,741.08,  and  also  alleged  that 
the  other  appellees  were  claiming  some  interest  in  and 
to  said  deposit,  and  they  were  made  parties  to  answer 
to  what  interest  they  had.    The  third  paragraph  of  com- 
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plaint  is  based  upon  an  alleged  promise  made  by  Citizens 
Trust  and  Savings  Bank  to  the  board  of  finance  of  Lake 
county,  Indiana,  to  pay  to  said  board  of  finance  the  sum 
of  $14,741.08,  which  said  sum  had  theretofore  been  de- 
posited by  the  county  treasurer  of  Lake  county  with  the 
Indiana  Trust  and  Savings  Bank,  which  institution  was 
at  the  time  of  the  making  of  said  promise  alleged  to  be 
insolvent.  This  paragraph  also  alleged  that  the  other 
appellees  were  claiming  some  interest  in  said  money  and 
were  made  defendants  to  answer  thereto.  The  fourth 
paragraph  of  amended  complaint  was  based  upon  an  al- 
leged contract  or  agreement  made  between  the  appel- 
lants on  the  one  part  and  the  appellees,  by  and  through 
appellee  Citizens  Trust  and  Savings  Bank  as  their  agent, 
of  the  other  part,  in  and  by  the  terms  of  which  said  al- 
leged agreement  appellants  alleged  that  said  appellees 
had  undertaken  and  promised  to  pay  to  appellants  the 
suni  of  $14,741.08,  being  the  amount  of  its  deposit  with 
the  Indiana  Trust  and  Savings  Bank.  Answers  were 
filed  by  appellee  Citizens  Trust  and  Savings  Bank  in  four 
paragraphs.  These  answers  included  general  denial,  no 
consideration,  failure  of  consideration  and  that  the  al- 
leged undertaking  was  tUtra  vires.  The  appellees  the 
Indiana  Harbor  National  Bank,  First  National  Bank  of 
East  Chicago,  and  First  Calumet  Trust  and  Savings 
Bank,  filed  similar  answers,  to  which  affirmative  an- 
swers reply  was  made  in  general  denial  and  the  issues 
thus  closed.  The  case  was  submitted  to  the  court  for 
trial,  with  the  request  that  the  court  make  its  special 
finding  of  facts  and  state  its  conclusions  of  law  thereon. 
The  court  stated  its  conclusions  of  law  in  favor  of  ap- 
pellees and  that  appellants  were  entitled  to  take  noth- 
ing by  their  complaint.  Judgment  was  rendered 
accordingly.  The  appellants  thereupon  filed  their  mo- 
tion for  a  new  trial,  which  was  overruled  with  the 
proper  exceptions.    They  have  brought  the  case  to  this 
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court  and  the  only  error  assigned  is :     "The  court  erred 
in  overruling  appellant's  motion  for  a  new  trial." 

The  essential  facts  of  this  case  are,  as  found  by  the 
court:  That  on  and  prior  to  October  28,  1913,  the  In- 
diana Trust  and  Savings  Bank  was  a  banking  corpora- 
tion duly  organized  under  the  laws  of  the  State  of 
Indiana  and  was  transacting  business  as  such  bank  at 
Indiana  Harbor,  in  the  city  of  East  Chicago,  Indiana; 
that  on  said  date  said  bank  was,  and  for  some  time  prior 
thereto  had  been,  an  insolvent  corporation ;  that  on  Oc- 
tober 29,  1913,  the  auditor  of  the  State  of  Indiana  did, 
at  the  request  of  the  holders  of  a  majority  of  stock  of 
said  bank,  appoint  the  Citizens  Trust  and  Savings  Bank 
to  take  charge  of  the  assets  of  said  insolvent  bank  and 
administer  its  affairs ;  that  on  said  date  the  auditor  of 
state,  through  his  deputy,  did  physically  and  personally 
take  charge  of  the  banking  house  and  assets  of  said  In- 
diana Trust  and  Savings  Bank  and  did,  by  and  through 
its  said  deputy,  place  the  Citizens  Trust  and  Savings 
Bank  in  charge  thereof;  that  at  said  time  said  Indiana 
Trust  and  Savings  Bank  was  a  depository  of  public 
funds,  and  then  had  and  held  as  such  depository 
$14,741.08  of  the  funds  of  Lake  county,  Indiana;  that 
on  October  28,  1913,  the  appellees  herein  entered  into 
the  following  agreement,  to  wit: 

"East  Chicago,  Indiana,  Oct.  28,  1913. 

Agreement. 

"Whereas,  Information  having  come  from  the 
Banking  Department  of  the  State  of  Indiana  that 
the  Indiana  Trust  &  Savings  Bank  (No.  106)  of 
Indiana  Harbor,  Indiana,  is  in  an  unsound  and  in- 
solvent condition  and  by  reason  of  such  informa- 
tion, we,  the  undersigned,  as  officers  of  the  following 
banks,  to  wit:  Indiana  Harbor  National  Bank, 
Citizens  Trust  &  Savings  Bank,  First  Calumet 
Trust  &  Savings  Bank,  First  National  Bank,  all  of 
East  Chicago  and  Indiana  Harbor,  believing  that 
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it  would  be  injurious,  dangerous  and  detrimental  to 
the  banking  interest  of  said  City,  and  injure  the 
standing  and  financial  condition  of  the  Banks  above 
mentioned  to  permit  the  same  to  be  closed  by  the 
Auditor  of  State  and  a  Receiver  appointed,  and  in 
consideration  of  such  reason  and  conditions.  There- 
fore, this  Indenture  Witnesseth :  That  the  follow- 
ing named  Banks,  Indiana  Harbor  National  Bank, 
Citizens  Trust  &  Savings  Bank,  First  Calumet 
Trust  &  Savings  Bank,  First  National  Bank,  have 
this  day  entered  into  the  following  agreement :  1. 
The  First  Calumet  Trust  &  Savings  Bank  agrees  to 
and  assumes  ten  per  cent  (10%)  of  the  liabilities 
of  said  Indiana  Trust  &  Savings  Bank.  2.  The 
First  National  Bank  of  East  Chicago,  Indiana, 
hereby  agrees  to  and  assumes  Twenty  per  cent 
(20%)  of  the  liabilities  of  said  Indiana  Trust  & 
Savings  Bank.  3.  The  Indiana  Harbor  National 
Bank  of  East  Chicago,  hereby  agrees  to  and  as- 
sumes Fifty  per  cent  (50%)  of  the  liabiUties  of 
said  Indiana  Trust  &  Savings  Bank.  4.  The  Citi- 
zens Trust  &  Savings  Bank  of  East  Chicago  agrees 
to  and  assumes  Twenty  per  cent  (20%)  of  the 
liabilities  of  said  Indiana  Trust  &  Savings  Bank. 

"PROVIDED,  however,  that  the  assumption  of 
said  liabilities  by  the  parties  hereto  shall  be  ex- 
clusive of  the  capital  stock  and  surplus  of  said  In- 
diana Trust  &  Savings  Bank. 

"It  is  further  agreed  by  and  between  the  said 
Banks  and  the  Citizens  Trust  &  Savings  Bank,  that 
the  last  named  bank  will  pay  the  depositors,  upon 
demand,  and  other  liabilities  of  said  Indiana  Trust 
&  Savings  Bank,  exclusive  of  the  surplus  and  cap- 
ital stock  of  the  said  Indiana  Trust  &  Savings 
Bank. 

"It  is  further  agreed  that  the  First  National 
Bank,  the  First  Calumet  Trust  &  Savings  Bank,  and 
the  Indiana  Harbor  National  Bank,  shall  pay  to  said 
Citizens  Trust  &  Savings  Bank  cash  in  proportion, 
as  hereinbefore  set  out  to  cover  the  loss,  which  will 
be  entailed  by  reason  of  the  liquidation  of  tiie  said 
Indiana  Trust  and  Savings  Bank,  when  the  amount 
of  said  loss  shall  have  been  fully  ascertained. 

"It  is  further  agreed  by  and  between  the  parties 
that  the  Citizens  Trust  &  Savings  Bank  shall  act 
and  be  the  liquidating  agent  for  all  of  tiie  Banks, 
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parties  to  this  agreement,  in  liquidating  the  Indiana 
Trust  &  Savings  Bank. 

"It  is  further  provided  that  each  of  the  above 
named  Banks,  who  are  parties  to  this  agreement, 
shall  designate  some  person  whose  duty  it  shall  be, 
at  all  times,  to  keep  each  of  said  banks  advised  as 
to  the  proceedings,  as  they  are  being  carried  for- 
ward in  the  liquidation  of  the  said  Indiana  Trust  & 
Savings  Bank  by  the  Citizens  Trust  &  Savings 
Bank,  and  to  advise  with  the  said  Citizens  Trust 
&  Savings  Bank,  relating  to  the  liquidation  of  the 
said  Indiana  Trust  &  Savings  Bank. 

"It  is  further  agreed  that  said  person,  so  named 
by  the  different  banks,  parties  to  this  agreement, 
shall  be  consulted  on  any  and  all  compromises  tiiat 
may  be  effected  on  the  sales,  continuances  and  re- 
newals of  any  of  the  assets  of  said  Indiana  Trust 
&  Savings  Bank. 

"Provided,  further  that  the  execution  of  this 
agreement  shall  not  in  any  way  relieve  any  corpora- 
tion, person  or  persons,  who  may  in  any  manner  be 
obligated  to  any  person,  corporation,  municipality 
or  said  bank  itself  to  make  good  any  loss  occasioned 
by  any  acts  of  said  Indiana  Trust  &  Savings  Bank. 

"In  Witness  Whereof,  the  said  several  banks 
above  named,  by  the  authority  of  their  said  several 
Board  of  Directors,  duly  given,  have  this  day  by 
their  proper  officials,  executed  this  agreement. 

"Indiana  Harbor  National  Bank,  By  G.  J.  Bader, 
Pres. 

'First  National  Bank,  By  G.  J.  Bader,  Pres. 
'Citizens  Trust  &  Savings  Bank,  By  John  R. 
Farovid,  Pres. 

"First  Calumet  Trust  &  Savings  Bank,  By  Walter 
J.  Riley,  Vice  Pres." 

That  the  appellees  Indiana  Harbor  National  Bank, 
and  First  National  Bank  of  East  Chicago,  Indiana,  were 
each  on  said  date  national  banks  duly  organized  as  such 
under  the  federal  statutes;  that  the  appellees  Citizens 
Trust  and  Savings  Bank  and  First  Calumet  Trust  and 
Savings  Bank  were  each  on  said  date  banking  corpora- 
tions duly  organized  under  the  laws  of  the  State  of  In- 
VOL.  73—6 
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diana  to  do  a  banking  business;  that  on  November  6, 
1913,  the  Citizens  Trust  and  Savings  Bank,  by  its  rep- 
resentative, appeared  before  the  board  of  finance  of 
Lake  county,  Indiana,  and  announced  to  said  board  that 
it  would  pay  the  county  said  deposit  and  that  it  desired 
and  requested  that  said  deposit  when  paid  should  be  re- 
deposited  with  it,  and  also  at  said  time  delivered  to  the 
board  of  finance  the  following  letter,  to  wit : 

"Indiana  Harbor,  Ind.,  November  6th,  1913. 

"Board  of  Finance  of  Lake  County,  Indiana, 

"Crown  Point,  Indiana. 
"Gentlemen : — 

"The  affairs  of  the  Indiana  Trust  &  Savings 
Bank  are  being  liquidated.  It  is  desired  to  pay 
off  depositors  as  early  as  possible.  We  request 
that  the  fund  now  deposited  to  your  credit,  amount- 
ing to  $14,741.08  and  interest,  be  withdrawn. 

"We  would  be  glad  to  have  you  turn  this  account 
over  to  us  as  liquidating  agents. 

"Yours  very  truly, 
"Citizens  Trust  &  Savings  Bank, 

"Liquidating  Agents. 
"By  John  R.  Farovid.'' 

That  on  November  7,  1913,  the  appellee  Citizens 
Trust  and  Savings  Bank  issued  to  A.  J.  Swanson,  county 
treasurer  of  said  Lake  county,  its  cashier's  check  for 
the  sum  of  $14,741.08 ;  that  said  Swanson  duly  received 
said  check,  indorsed  the  same  for  deposit  in  said  Citi- 
zens Trust  and  Savings  Bank,  and  duly  forwarded  it 
by  mail,  with  deposit  slip,  to  the  Citizens  Trust  and  Sav- 
ings Bank  for  deposit;  that  thereafter  the  Citizens  Trust 
and  Savings  Bank  refused  to  honor  and  pay  the  check, 
and  disclaimed  all  liability  on  account  thereof,  and  this 
suit  was  brought  to  enforce  payment  of  the  amount 
named  in  said  check  with  interest  thereon. 

The  controlling  questions  arising  upon  this  record 
are:     (1)  The  l6gal  effect,  if  any,  of  the  action  of  the 
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auditor  of  state,  by  his  deputy,  in  placing  appellee  Citi- 
zens Trust  and  Savings  Bank  in  charge  of  the  business 
and  assets  of  Indiana  Trust  and  Savings  Bank ; 

(2)  The  legal  effect,  if  any,  of  the  agreement,  supra, 
among  the  four  appellee  banks ;  and 

(3)  The  legal  effect,  if  any,  of  the  oral  statements 
made  by,  and  contained  in  the  letter  written  by  appellee 
on  November  7,  supra. 

That  the  Indiana  Trust  and  Savings  Bank  was  on 
October  23,  1913,  insolvent,  as  found  by  the  court,  is 
admitted  by  all  the  parties  hereto.  The  statute  in  force 
at  that  time  provided,  among  other  things  (§4959  Bums 
1914,  Acts  1893  p.  344):  "If  it  shall  appear  to 
the  auditor  of  state,  from  any  examination  made, 
*     *     *    that  it  is  unsafe  or  inexpedient  for  any 

1.  such  corporation  to  continue  to  transact  business, 
or  that  it  is  insolvent,  he  shall  communicate  the 
facts  to  the  prosecuting  attorney  of  the  district  within 
which  such  corporation  has  its  chief  office,  who  shall 
thereupon  be  authorized  to  institute  such  proceedings 
against  any  such  corporation  as  are  now  or  may  here- 
after be  provided  by  law  in  case  of  insolvent  corpora- 
tions, or  such  other  proceedings  as  the  case  may 
require."  This  statute  being  designed  for  the  protec- 
tion of  the  public,  and  to  safeguard  their  interest,  was, 
as  to  the  action  taken  by  the  state  auditor,  mandatory, 
and  he  had  no  right  to  disregard  its  conunand,  and  sub- 
stitute his  judgment  as  to  what  should  be  done  in  the 
premises  therefor.  2  Lewis',  Sutherland  Statutory  Con- 
struction (2d  ed.)  §627,  citing  Hudson  v.  Jefferson  Co. 
Court  (1873),  28  Ark.  359;  Campbell  v.  Brackett 
(1910),  45  Ind.  App.  293,  90  N.  E.  777. 

It  therefore  follows  that  the  action  of  the  Citizens 
Trust  and  Savings  Bank,  in  taking  possession  of  the 
property  of  Indiana  Trust  and  Savings  Bank  at  the  re- 
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quest  of  the  representative  of  the  auditor  of  state,  was 
without  warrant  of  law.  Legally  it  did  not,  and  under 
the  circumstances  of  this  case  could  not,  represent  any 
one  in  tiie  capacity  which  it  attempted  to  assume. 

The  act  under  which  appellee  Citizens  Trust  and  Sav- 
ings Bank  was  organized  prohibited  said  bank  from  en- 
gaging in  any  business,  ''except  such  as  is  hereby 

2.    expressly  authorized,"  §4956  Bums  1914,  supra, 

and  it  is  nowhere  in  said  act  authorized  to  use 

and  pay  out  of  its  funds,  in  settlement  and  discharge  of 

the  debts  of  another,  for  which  it  was  in  no  way  legally 

liable.    §4953  Bums  1914,  supra. 

In  this  agreement,  these  appellee  banks  voluntarily 
undertook  to  supply  funds,  whatever  might  be  neces- 
sary, to  pay  the  deficiency  of  the  Indiana  Trust  and 
Savings  Bank.  There  is  no  showing  as  to  the  amount 
of  such  deficiency,  and  for  aught  that  appears  in  this 
record,  the  accomplishing  of  such  object  might  have 
required  the  use  of  every  dollar  of  the  surplus  of  said 
appellee  banks,  or  even  have  wrought  their  insolvency. 
They  were  agreeing  to  spend  money,  not  their  own,  but 
belonging  to  the  stockholders  and  depositors.  This  they 
could  not  legally  do. 

As  to  the  agreement  among  the  four  appellee  banks, 
two  of  them  were  national  banks  and  two  were  organ- 
ized under  state  law.  They  and  each  of  them  derived 
all  their  corporate  rights  and  powers  from  the  statutes 
under  which  they  were  organized.  The  managing 
officers  were  in  effect  trustees  of  the  funds  and  prop- 
erty of  each  of  said  banking  institutions,  to  husband  and 
protect  the  same. 

In  Dresser  V.  Traders'  Nat  Bank  (1896),  165  Mass. 
120,  42  N.  E.  567,  it  is  said :  "The  power  to  make  con- 
tracts must,  by  general  principles  of  law,  be  limited  to 
the  purposes  for  which  a  national  bank  is  organized.'^ 
(Our  italics.) 
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As  relating  to  the  powers  of  national  banks,  §5136, 
revised  statutes  of  United  States  (§9661  Comp.  Stat. 
1916)  provides  that  such  banks  have  power: 

"7th.  To  exercise  by  its  board  of  directors,  or  duly 
authorized  officers  or  agents,  subject  to  law,  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the 
business  of  banking;  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt ;  by  receiving  deposits ;  by  buying  and 
selling  exchange,  coin,  and  bullion ;  by  loaning  money  on 
personal  security ;  and  by  obtaining,  issuing  and  circu- 
lating notes,  according  to  the  provisions  of  this  title." 

Magee,  Banks  and  Banking  (2d  ed.)  21,  says:  ''A 
banking  corporation  comes  severely  within  the  rule  that 
all  acts  not  authorized  by  its  charter,  and  the  law 
under  which  it  was  incorporated  are  idtra  vires.  The 
very  nature  of  its  business  requires  a  strict  enforcement 
of  the  law,  that  its  stockholders  may  not  become  liable 
and  that  the  earnings  and  savings  of  its  depositors  may 
be  safely  preserved." 

In  Commercial  Nat  Bank  V.  Pirie  (1897),  82  Fed. 
799,  27  C.  C.  A.  171,  it  is  said :  "The  first  of  these  as- 
sumptions — ^that  the  bank  had  power,  under  its  charter, 
to  guaranty  the  payment  of  the  indebtedness  contracted 
by  Webb  for  merchandise — ^was  due  to  a  mistake  of  law, 
for  which  Webb  is  not  legally  responsible.  The  act  of 
congress  under  which  the  bank  was  organized  confers 
no  authority  upon  national  banks  to  guaranty  the  pay- 
ment of  debts  contracted  by  third  parties,  and  acts  of 
that  nature,  whether  performed  by  the  cashier  of  his 
own  motion  or  by  direction  of  the  board  of  directors,  are 
necessarily  ultra  vires" 

In  Magee,  Banks  and  Banking  (2d  ed.)  92,  it  is  said: 
"It  has  been  held  that  the  directors  have  no  authority, 
directly  or  indirectly,  to  use  any  of  the  funds,  or  prop- 
erty of  the  bank,  for  purposes  other  than  those  properly 
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belonging  to  the  legitimate  business  of  banking.  They 
can  make  no  gifts  of  the  corporate  property,  unless  duly 
authorized  by  all  the  stockholders. 

"No  appropriation  in  any  manner  of  the  funds  or 
property  of  the  bank  can  be  made  by  them,  unless  it  is 
clearly  beneficial  and  for  the  material  well-being  of  the 
bank.  They  are  the  guardians  of  the  stockholders 
*  *  *.  If  they  accept  the  trust,  it  is  implied  that 
they  will  use  their  best  efforts  to  advance  and  protect 
the  interest  of  the  stockholders.  The  position  being  a 
trust,  they  are  enjoined  by  law  not  to  use  the  same  in 
any  manner  to  the  injury  and  detriment  of  the  stock- 
holders or  the  bank."  And  on  page  94,  supra,  the  same 
author  says :  "They  cannot  in  any  manner  appropriate 
any  portion  of  the  property  of  the  corporation  for  any 
purpose  other  than  that  duly  authorized  by  law."  See 
also,  Larabee  V.  DoUey  (1909),  175  Fed.  365;  Brown  V. 
Needles  Nat  Bank  (1898),  87  Fed.  430;  WUlett  V. 
Farmers  Sav.  Bank  (1898),  107  Iowa  69,  77  N.  W.  519; 
First  Nat  Bank  v.  Converse  (1906),  200  U.  S.  425,  26 
Sup.  Ct.  306,  50  L.  Ed.  537 ;  California  Bank  v.  Kennedy 
(1897),  167  U.  S.  362, 17  Sup.  Ct.  833,  42  L.  Ed.  198. 

In  Colifomia  Bank  v.  Kennedy,  supra,  it  is  said: 
"It  is  settled  that  the  United  States  statute  relative  to 
national  banks  constitute  the  measure  of  the  authority 
of  such  corporations,  and  that  they  cannot  rightfully 
exercise  any  powers  except  those  expressly  granted,  or 
which  are  incidental  to  carrying  on  the  business  for 
which  they  are  established."     Citing  authorities. 

Counsel  urges  that  as  to  appellee  Citizens  Trust  and 
Savings  Bank  there  was  a  sufficient  consideration  to  sup- 
port the  giving  of  the  check  in  question.    The 

3.  record  fails  to  disclose  any  consideration  there- 
for which  was  legajly  sufficient  to  support  a 
promise  by  said  appellee  to  pay  said  indebtedness  due 
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from  Indiana  Trust  and  Savings  Bank  to  said  county, 
or  to  support  the  check  given,  as  part  performance  of 
said  promise. 

Other  propositions  discussed  become  of  no  controlling 
influence  under  the  above  disposition  of  questions 
therein  involved,  and  we  need  not  discuss  them. 

It  follows  that  the  trial  court  did  not  err  in  its  con- 
clusions of  law.    The  judgment  is  affirmed. 

McMahan,  J.,  not  participating. 


Souers  v.  Zeigler. 

[No.  10,295.     Filed  March  17,  1920.] 

1.  Sales. — Breach  of  Contract. — Complaint. — Sufficiency.  —  A 
complaint  that  alleges  a  purchase  of  mules,  to  be  tried  out  by 
buyer  and  returned  if  not  satisfactory  to  purchaser  as  being 
sound  and  good  workers,  the  trial  of  the  mules  thereunder,  the 
ascertainment  that  they  were  neither  sound  nor  good  workers 
nor  satisfactory  to  the  purchaser,  the  return  of  the  mules,  their 
value,  and  the  refusal  of  seller  to  accept  the  mules  or  refund 
the  price  paid,  states  a  cause  of  action  for  breach  of  contract, 
and  does  not  sound  in  rescission,     p.  89. 

2.  Pleading. — Pleading  Sufficient  But  Indefinite  Remedy  by  Mo- 
tion, Not  Demurrer. — Contracts. — In  an  action  for  breach  of 
contract,  where  the  complaint  states  facts  sufficient  to  repel  a 
demurrer,  the  remedy  for  insufficient  allegations  of  the  nature 
and  particulars  of  the  breach  is  by  motion  to  make  more 
specific,     p.  89. 

8.  Appeal. — Modified  Instruction. — Statute  Not  Followed. — Mod- 
ification Disclosed  by  Record. — Evidence  Not  in  Record. — 
Harmless  Error. — ^When  the  evidence  is  not  in  the  record,  and 
where  in  its  absence,  the  Appellate  Court  is  unable  to  say  that 
the  giving  of  a  requested  instruction,  as  modified  by  the  court, 
was  harmful,  though  such  action  of  the  court,  being  a  failure 
to  follow  the  mandate  of  §561  Bums  1914,  Acts  1907  p.  652, 
was  error,  it  is  not  ground  for  reversal.        p.  89. 

From  Huntington  Circuit  Court;  Samuel  E.  Cook, 
Judge. 


88  APPELLATE  COURT  OF  INDIANA, 

Souers  v.  Zeigler — 73  Ind.  App.  87. 

Action  by  Clarence  Zeigler  against  Ethan  E.  Souers. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

George  M.  Eberhart  and  Sumner  Kenner,  for  appel- 
lant. 
Fred  H.  Bowers  and  Milo  N.  Feightner,  for  appellee. 

Nichols,  C.  J. — ^The  complaint  in  this  cause  is  in 
three  paragraphs,  the  first  being  for  money  due  and  un- 
paid ;  the  second,  for  moneys  had  and  received ;  and  the 
third,  in  substance,  that :  On  March  1,  1917,  appellant 
turned  over  to  appellee  a  span  of  mules  at  an  agreed 
consideration  of  $475  conditioned  on  appellee  trying  said 
mules  and  keeping  the  same  for  a  reasonable  time  to  as- 
certain if  they  were  sound  in  body  and  limb  and  good 
workers,  and,  if  not  so,  appellee  was  to  have  the  right 
to  return  them  to  appellant  and  receive  back  the  money. 
Appellee  tried  the  mules  and  found  that  they  were  not 
sound  in  body  and  limb  and  were  not  good  workers,  and 
returned  them  to  appellant,  pursuant  to  the  contract, 
and  appellant  accepted  them  and  turned  over  to  appellee 
another  span  of  mules,  with  the  ag'reement  that  if  they 
were  satisfactory  appellee  and  appellant  were  to  agree 
upon  the  price  to  be  paid  therefor,  the  same  to  be  paid 
by  appellant  retaining  from  the  money  that  had  been 
paid  to  him  the  value  agreed  upon.  It  was  agreed  as 
to  the  second  span  that  they  were  to  be  sound  in  body 
and  limb  and  good  workers,  and  they  were  so  warranted 
by  appellant  and,  failing  to  be  such,  appellee  was  to 
have  the  right  to  return  them.  Such  second  span  were 
not  sound  in  body  and  limb  and  not  good  workers,  and 
not  satisfactory  to  appellee  and  were  not  worth  over 
$250.  They  were  returned  to  appellant  and  appellee  re- 
quested appellant  to  return  said  $475,  but  appellant  re- 
fused to  accept  the  mules  and  to  return  the  money,  or 
any  part  thereof.    There  is  a  demand  for  judgment  in 
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the  sum  of  $250  as  the  amount  held  by  appellant  in  ex- 
cess of  the  value  of  the  mules. 

A  demurrer  to  this  complaint  was  overruled.  There 
was  an  answer  in  denial,  the  cause  was  submitted  to  a 
jury  for  trial,  and  there  was  a  verdict  for  appellee  in 
the  sum  of  $175.  After  motion  for  a  new  trial,  which 
was  overruled,  this  appeal  is  prosecuted.  Appellant  as- 
signs as  error  the  ruling  of  the  court  in  overruling  the 
demurrer  to  the  third  paragraph  of  complaint  and  in 
overruling  appellant's  motion  for  a  new  trial. 

Appellant  contends  that  appellee  attempts  to  state  by 
his  third  paragraph  of  complaint  a  cause  of  action  upon 

the  theory  of  breach  of  warranty,  and  also  upon 
1-2.  the  theory  of  rescission  of  contract.    We  do  not 

so  construe  the  third  paragraph.  The  attempt 
upon  the  part  of  appellee  to  return  the  mules  was  not  by 
way  of  rescission,  but  was  in  accordance  with  the  terms 
of  the  contract  as  alleged.  We  think  the  third  para- 
graph of  complaint  states  a  cause  of  action  for  damages 
for  the  breach  of  a  contract,  and  that  the  demurrer 
thereto  was  properly  overruled.  If  the  facts  stated  in 
the  complaint  were  not  sufficiently  alleged  to  show  the 
nature  and  particulars  of  the  breach,  appellant's  remedy 
was  by  motion  to  make  the  complaint  more  specific. 
§343a  Bums'  Supp.  1918,  Acts  1917  p.  176 ;  Brower  v. 
NeUis  (1892),  6  Ind.  App.  323,  33  N.  E.  672;  Starkey 
V.  Starkey  (1894),  136  Ind.  349,  36  N.  E.  287;  Grand 
Trunk,  etc.,  R.  Co.  v.  State  (1907),  40  Ind.  App.  695,  82 
N.  E.  1017;  Claw  v.  Brown  (1898),  150  Ind.  185, 199,  48 
N.  E.  1034,  49  N.  E.  1057. 

Under  the  second  error  assigned  appellant  presents 
the  action  of  the  court  in  modifying  instruction  No.  8 

tendered  by  appellant  and  given  as  modified. 
8.     Such  instruction  as  tendered  by  the  appellant  was 

as  follows :  "It  may  be  stated  as  a  general  propo- 
sition of  law  that  a  man  who  buys  or  trades  for  an  arti- 
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cle  of  personal  property,  in  the  absence  of  fraud,  cannot 
avoid  his  contract  on  the  ground  that  he  paid  too  much 
for  the  article,  for  if  he  has  had  an  opportunity  to  ex- 
amine the  same  and  the  seller  practiced  no  deception 
then  the  buyer  is  bound  to  pay  the  purchase  price/' 

This  instruction  was  modified  by  adding  thereto  the 
following  statement:  "But  this  rule  does  not  apply 
where  the  property  is  warranted  to  be  good  for  a  special 
purpose.  Then  the  buyer  is  not  bound  unless  the  prop- 
erty is  as  good  as  warranted." 

Section  561  Bums  1914,  Acts  1907  p.  652,  provides 
that,  if  the  court  shall  modify  an  instruction  requested, 
the  instruction  as  modified  shall  be  written  out  at  full 
length  and  shall  be  given  as  one  of  the  instructions  given 
by  the  court  of  its  own  motion,  and  the  instruction  as 
requested  shall  be  refused.  It  was  error  for  the  court  to 
fail  to  follow  the  mandate  of  this  statute,  but  in  the  case 
of  Illinois  Surety  Co.  v.  Frankfort  Heating  Co.  (1912), 
178  Ind.  208,  97  N.  E.  158,  this  case  being  relied  upon 
by  appellant,  it  was  held  that  where  the  record  discloses 
the  modifications  of  instructions  requested,  the  appel- 
lant was  not  harmed  by  such  modifications.  We  are 
unable  to  say,  in  the  absence  of  the  evidence,  which  is 
not  in  the  record,  that  the  giving  of  instruction  No.  8 
as  modified  was  harmful  to  appellant.  Boren  v. 
Schweitzer  (1917),  65  Ind.  App.  475,  117  N.  E.  526; 
Kilgore  V.  Gannon  (1916),  185  Ind,  682,  114  N.  E.  446, 
L.  R.  A.  1917E  530.  No  other  questions  are  presented. 
Judgment  affirmed. 
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Depeugh  V.  Board  op  Commissioners  of  Dela- 
ware County  et  al. 

[No.  10439.     Filed  March  17,  1920.] 

Ck>RPORATiONS. — Foreign  Corporations. — Compliance  With  Statute 
RegvlaXing  Admission. — Taxpayer  May  Not  Challenge  by  In- 
junction Against  Acts. — A  private  individual  cannot  maintain 
an  action  to  enjoin  acts  within  the  state  by  a  foreign^  corpora- 
tion on  the  ground  that  it  has  not  complied  with  statutory  con- 
ditions precedent  to  the  right  to  do  business  within  the  state. 

From  Delaware  Circuit  Court;  William  H.  Eichhom, 
Special  Judge. 

Action  by  George  Depeugh,  as  a  taxpayer,  against  the 
board  of  commissioners  of  Delaware  county  and 
others.  From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed. 

Edward  R.  TempUr,  for  appellant. 
Warner  &   Warner,   Silverburg,   Bracken  &   Gray, 
White  &  Raymond  and  Robert  F,  Murray,  for  appellees. 

McMahan,  J. — Appellant  as  a  taxpayer  brought  this 
action  against  the  board  of  commissioners  of  Delaware 
county,  Curtis  Rector,  W.  E.  Hendricks,  Thomas  Prutz- 
man  and  the  Barrett  Company,  to  enjoin  said  board  of 
commissioners  from  entering  into  contracts  with  said 
Rector,  Hendricks  and  Prutzman  for  the  improvement 
of  certain  highways,  and  to  enjoin  the  appellee  Barrett 
Company  from  doing  business  in  this  state,  on  the 
ground  that  it  is  a  foreign  corporation,  and  it  has  never 
complied  with  the  laws  of  this  state  authorizing  such 
corporations  to  do  business  in  this  state. 

Separate  demurrers  by  each  of  the  appellees  for  want 
of  facts  were  sustained.  Appellant  excepted  to  this  rul- 
ing of  the  court  and  refused  to  plead  further,  and  judg- 
ment was  rendered  against  him.    The  errors  assigned 


92  APPELLATE  COURT  OF  INDIANA, 

McKern  v.  Beck— 73  Ind.  App.  92. 

are  that  the  court  erred  in  sustaining  each  of  said  de- 
murrers. 

The  complaint  failed  to  state  a  cause  of  action  against 
the  appellee  Barrett  Company  for  the  reason  that  a  pri- 
vate individual  cannot  maintain  an  action  to  enjoin  acts 
within  the  state  by  a  foreign  corporation  on  the  ground 
that  it  has  not  complied  with  the  statutory  conditions 
precedent  to  the  right  to  do  business  within  the  state. 
MacGinmss  v.  Boston,  etc..  Mining  Co.  (1904),  29  Mont. 
428,  75  Pac.  89 ;  General  Film  Co.,  etc.  v.  General  Film 
Co.,  etc.  (1916),  237  Fed.  64,  150  C.  C.  A.  266;  WaUams 
V.  Hintermeister  (1886),  26  Fed.  889;  19  Cyc  1314. 
There  was  therefore  no  error  in  sustaining  the  demurrer 
of  the  Barrett  Company. 

The  question  presented  by  the  demurrers  of  the  other 
appellees  was  decided  against  the  contention  of  appellant 
in  Tousey  v.  City  of  Indianapolis  (1911),  175  Ind.  295, 
94  N.  E.  225.  On  the  authority  of  that  case,  we  hold 
there  was  no  error  in  sustaining  the  demurrers  of  said  > 
appellees  to  the  complaint.    Judgment  affirmed. 


McKern  et  al.  v.  Beck  et  al. 

[No.  10,373.    Filed  March  17,  1920.] 

1.  Appeal. — Time  for  Taking. — The  time  within  which  an  appeal 
may  be  taken  is  to  be  computed  from  the  date  of  the  ruling  on 
the  motion  for  new  trial,  where  by  such  ruling  the  subject- 
matter  of  the  litigation  is  finally  disposed  of.    p.  100. 

2.  Fraud. — Pleading. — Essentials, — ^To  allege  that  a  thing  is 
done  fraudulently  or  with  a  fraudulent  purpose  is  not  sufficient ; 
the  facts  and  circumstances  constituting  the  fraud  must  be 
pleaded,    p.  101. 

3.  Infants. — Actions  Against. — Scrutinizing. — No  Presumption 
of  Fraud. — Parent  and  Child. — A  father  has  a  right  to  bring 
an  action  against  his  minor  children  residing  ¥rith  him,  and 
there  is  no  presumption  of  fraud  therefrom,  although  such  an 
action  should  be  closely  scrutinized,    p.  101. 
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4.  Infants. — Actions  Against, — Process, — Jurisdiction. — When  a 
complaint  is  filed  ag^ainst  minor  defendants,  the  due  issue  and 
service  of  summons  upon  each  thereof  gives  the  court  jurisdic- 
tion over  the  parties,    p.  101. 

5.  Infants. — Actions. — Gua/rdian  Ad  Litem. — Suggestion  by  Ad- 
verse Party. — ^While  trial  courts  are  to  be  discouraged  from  ap- 
pointing persons  as  gruardians  ad  litem  who  are  suggested  by 
parties  adverse  to  infant  defendants,  it  does  not  follow  that 
such  an  appointment  is  fraudulent,  nor  that  it  will  render  a 
judgment  void  or  voidable  in  the  absence  of  collusion  or  decep- 
tion practiced  upon  the  court,    p.  102. 

6.  Paetition. — By  Act  of  Parties.-^Simple  Severance  of  Inter- 
est. — Effect  of  Attempt  to  Reduce  Interest  of  Illiterate  Heir 
Without  His  Knowledge  or  Consent. — Quieting  Title. — ^Where 
heirs  make  deeds  to  one  another  to  effect  a  severance  of  inter- 
ests, and  none  receives  in  severalty  a  greater  or  less  portion 
than  he  had  before,  provisions  in  the  deed  dealing  with  the  in- 
terest of  one,  inserted  by  the  others  without  his  knowledge  or 
consent,  he  being  unable  to  read  and  not  being  informed  thereof, 
and  receiving  nothing  therefor,  by  which  the  title  was  assigned 
to  himself  and  wife  during  life,  with  remainder  to  his  children, 
cannot  be  given  the  effect  of  reducing  his  interest  in  the  com- 
mon estate  thus  divided;  and  a  complaint  by  such  heir  based 
on  such  facts,  in  a  suit  against  his  wife  and  children,  praying 
to  be  declared  the  sole  owner  of  the  lands  described  in  such 
deed,  etc,  was  sufficient,    p.  102. 

7.  Judgment. — Attack  for  Fraud. — Pleading. — Quiet  Title. — In 
an  action  to  quiet  title,  a  cross-complaint  alleging  that  plain- 
tiff's gnrantors  were  actually  the  owners  of  but  life  estates  in 
the  lands,  with  the  fee  in  remainder  in  their  children,  and 
that  the  grantor  husband  had  fraudulently  obtained  a  judg- 
ment against  his  wife  and  children  declaring  the  fee  simple  to 
rest  unconditionally  and  absolutely  in  him,  but  which  fails  to 
aver  that  the  allegations  in  the  complaint  in  such  former  action 
were  false  or  fraudulent,  or  that  any  evidence  received  therein 
was  false,  or  to  make  any  specific  averment  whatever  of  any 
fraudulent  act  practiced  by  the  plaintiff  in  such  former  action, 
or  to  show  how  the  judg^  therein  was  misled  or  deceived,  was 
subject  to  demurrer,    p.  104. 

8.  Quieting  Titul — Evidence. — Judgment. — Admissibility. — In 
an  action  to  quiet  title  a  proceeding  among  the  necessary  par- 
ties, and  the  judgment  therein  declaring  plaintiff's  grantor 
to  be  the  sole  owner  in  fee  of  the  real  estate  described  in  a 
deed  to  him  and  others,  and  carrying  provisions  limiting  his 
interest  to  a  life  estate,  and  the  deeds  following,  are  admissible 
in  evidence  to  prove  plaintiff's  chain  of  title,    p.  105. 
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9.  Quieting  Title. — Parties, — In  a  suit  by  an  heir  to  quiet  the 
title  in  fee  in  himself  as  against  his  wife  and  children,  named 
by  his  coheirs  without  his  knowledge  or  consent  as  grantees 
with  him  to  different  interests  in  the  real  estate  set  off  to  him, 
where  such  coheirs  had,  by  partition  deeds,  each  received  his 
full  interest  in  the  common  real  estate,  they  thereafter  had  no 
interest  in  the  real  estate  involved  in  such  action,  and  were 
not  necessary  parties  thereto,  the  only  persons  involved  in  the 
title  being  the  persons  named  in  such  deed.    p.  105. 

From  Boone  Circuit  Court;  Joseph  Combs,  Special 
Judge. 

Action  by  Albert  Beck  and  others  against  Jack  Mc- 
Kern and  others.  From  a  judgment  for  plaintiffs,  the 
defendants  appeal.    Affirmed, 

Ira  M,  Sharp,  for  appellants. 

Samuel  Ashby  and  Charles  D.  O'Rear.  for  appellees. 

Nichols,  C.  J. — This  action  by  appellees  against  ap- 
pellants and  others  was  to  quiet  title  to  certain  real  es- 
tate in  Boone  county,  Indiana.  The  appellees'  complaint 
was  in  the  ordinary  form  of  such  actions.  There  was 
an  answer  in  general  denial  to  the  complaint  by  part  of 
the  appellants  who  also  filed  eventually  an  amended  sec- 
ond paragraph  of  cross-complaint,  which  will  hereafter 
be  designated  as  cross-complaint.  Appellees  Beck  and 
Randel  filed  their  separate  demurrers  and  appellee  Bev- 
ington  filed  his  separate  demurrer  to  said  cross-com- 
plaint, each  of  which  was  sustained,  and,  cross-com- 
plainants refusing  to  amend  the  same  and  electing  to 
stand  thereon,  judgment  was  rendered  against  them  on 
said  cross-complaint  for  costs.  The  cause  was  tried  by 
the  court,  and  judgment  was  rendered  for  appellees 
quieting  their  title  to  the  real  estate  described  in  the 
complaint.  After  motion  for  a  new  trial,  which  was 
overruled,  appellants  now  prosecute  this  appeal. 

The  cross-complaint  avers  in  substance  as  follows: 
On    February    20,    1890,    Eliza    H.    Taylor,    James 
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L.  Taylor,  and  Rachael  Taylor,  his  wife,  William 
R.  Taylor  and  Eliza  J.  Taylor,  his  wife,  duly  executed 
and  delivered  their  deed  of  general  warranty  conveying 
the  land  therein,  and  in  the  complaint  described,  to  Ma- 
rion Taylor  and  Mary  H.  Taylor,  his  wife  jointly,  and 
at  their  death  said  land  to  descend  to  their  children 
equally,  which  deed  was  duly  acknowledged  and  re- 
corded in  the  recorder's  office  of  Boone  county,  Indiana. 
By  said  deed  the  grantors  conveyed  and  warranted  to 
said  Marion  Taylor  and  Mary  H.  Taylor,  his  wife,  for 
and  during  their  natural  lives,  the  said  real  estate,  and 
conveyed  the  remainder  in  said  land  in  fee  simple  to  the 
children  of  said  Marion  Taylor  and  Mary  H.  Taylor,  his 
wife,  to  wit,  Lue  E.  Taylor,  Gussie  F.  Taylor,  Ollie  F. 
Taylor,  Cecil  C.  Taylor  and  Ross  E.  Taylor.  By  virtue 
of  the  aforesaid  deed,  said  Marion  and  Mary  H.  Taylor, 
his  wife,  became  and  were  the  owners  as  tenants  by  en- 
tirety of  said  land  for  and  during  their  natural  lives,  and 
said  children  were  the  owners  and  tenants  in  common  of 
the  remainder  thereof  in  fee,  subject  only  to  the  life 
estate.  On  January  26,  1897,  said  Marion  Taylor  and 
Mary  H.  Taylor,  his  wife,  and  the  above-mentioned  chil- 
dren were  residing  on  said  land,  and  at  that  time  said 
children  were  minors  and  under  the  age  of  twenty-one 
years;  that  on  said  date  the  children  were  living  with 
their  father  and  mother,  were  under  the  control  of  said 
Marion  Taylor,  and  had  no  legal  guardian  of  either  per- 
son or  property ;  on  said  date  said  Marion  Taylor  for  the 
purpose  and  with  the  intent  to  cheat,  wrong  and  defraud 
said  children  out  of  lands,  and  to  deprive  them  of  any 
interest  in  the  lands  as  the  owners  thereof,  filed  his  com- 
plaint in  the  Boone  Circuit  Court  making  his  said  chil- 
dren parties  thereto,  and  averring  in  said  complaint 
that :  One  William  R.  Taylor  died  in  the  year  1889  in 
said  county,  leaving  a  widow,  Eliza  H.  Taylor,  and  his 
sons,  James  L.,  William  R.,  and  said  Marion  Taylor  as 
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his  sole  and  only  heirs  at  law ;  at  the  time  of  the  death 
of  said  William  R.  Taylor,  he  was  the  owner  in  fee 
simple  of  a  large  tract  of  land  which  descended  to  his 
widow  and  said  three  sons;  on  February  20,  1890,  the 
widow  and  the  three  sons  made  and  entered  into  an 
agreement  for  the  partition  of  all  of  said  real  estate ;  it 
was  then  and  there  agreed  as  to  the  specific  portion  of 
said  real  estate  which  each  of  said  heirs  should  have, 
and  that  they  should  convey  to  one  another  by  proper 
deed  of  conveyance  the  real  estate  which  had  been 
agreed  between  the  parties  should  be  set  off  to  each; 
there  was  assigned  to  said  Marion  Taylor,  as  his  portion 
of  the  real  estate  descended  to  him  from  his  father,  the 
real  estate  involved  in  this  action;  the  widow  and  her 
three  sons  all  joined  in  respective  deeds  to  each  of  the 
sons  of  said  real  estate  for  such  grantee's  respective  in- 
terest therein,  but  in  making  such  conveyance,  instead 
of  conveying  to  Marion  Taylor  his  interest  which  it  was 
agreed  that  he  should  receive  in  said  real  estate,  they 
conveyed  the  same  to  said  Marion  Taylor  and  Mary  H. 
Taylor,  his  wife,  and  at  their  death  to  their  children 
equally.  At  the  time  of  the  execution  of  the  deed,  said 
Marion  Taylor  and  Mary  H.  Taylor  by  their  marriage 
had  five  children,  all  of  whom  are  named  above  and  were 
made  defendants  in  said  action,  and  all  of  whom  were 
minors  at  the  time  said  respective  deeds  were  written 
and  signed  by  the  parties,  it  is  averred  that  Marion 
Taylor  had  no  knowledge  that  the  same  was  being  made 
to  him  and  his  wife  jointly  and  at  their  death  to  descend 
to  their  children  equally.  He  was  unable  to  read,  and 
the  grantor  did  not  inform  him  that  said  deed  was  so 
made  and  that  he  had  no  knowledge  thereof.  The  com- 
plaint further  averred  that  the  defendants  therein,  being 
the  minor  children,  had  no  equity  or  interest  in  said  real 
estate,  but  the  same  was  the  sole  property  of  plaintiff, 
having  descended  to  him  as  an  heir  of  William  R. 
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Taylor,  deceased.  Nothing  was  paid  to  the  said  Marion 
Taylor  for  his  interest  in  said  real  estate,  and  he  was 
not  consulted  by  the  grantors  in  said  deed,  nor  by  the 
person  who  prepared  the  deed,  as  to  whom  said  real  es- 
tate should  be  conveyed,  and  under  the  agreement  be- 
tween himself  and  his  said  tenants  in  common  his 
interest  in  said  real  estate  was  to  have  been  conveyed  to 
him.  The  taxes  were  delinquent  and  the  amount 
thereof  with  costs  was  nearly  $500,  and  the  time  of  re- 
demption of  said  real  estate  was  February  11,  1897. 
Plaintiff  had  no  property,  except  some  personal  property 
of  not  much  value  and  he  was  unable  to  raise  money  to 
redeem  the  said  land  from  sale  by  virtue  of  said  taxes, 
and  owing  to  the  condition  of  the  title  he  was  unable  to 
mortgage  or  sell  any  part  thereof  to  raise  money  to  re- 
deem it  from  the  lien  of  said  taxes.  In  said  complaint 
there  was  a  prayer  that  Marion  Taylor  be  declared  the 
sole  owner  of  said  real  estate  and  that  a  commissioner  be 
appointed  with  instructions  to  execute  and  deliver  to 
him  a  deed  therefor. 

Marion  Taylor  caused  a  summons  to  be  issued  on  said 
complaint  for  all  of  his  children,  all  of  whom  were 
named  as  defendants  in  said  complaint,  and  such  sum- 
mons was  duly  served  upon  said  defendants  and  due 
return  made  thereof.  There  were  no  other  defendants 
to  said  action  than  the  children  of  Marion  Taylor,  ex- 
cept said  Mary  H.  Taylor,  his  wife,  who  made  default, 
and  permitted  a  decree  entered  against  her.  After  de- 
fault of  the  said  children,  a  guardian  ad  litem  was 
appointed  by  the  court  upon  the  request  of  the  said 
Marion  Taylor,  and  such  guardian  ad  litem  accepted 
such  appointment  with  the  understanding  and  belief 
that  his  duties  were  merely  formal.  Having  no  knowl- 
edge of  the  nature  of  said  action,  nor  how  the  same  was 
to  affect  the  interests  of  the  children  for  whom  he  acted. 
Vol.  73—7 
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he  accepted  such  appointment  only  for  the  purpose  of 
accommodating  said  Marion  Taylor  in  the  procurement 
of  the  order  and  decree  of  the  court  aforesaid.  Such 
guardian  ad  litem  filed  his  answer  in  general  denial, 
after  filing  which  he  gave  no  further  attention  to  the 
cause,  and  took  no  further  steps  to  protect  the  inter- 
ests of  said  infants.  The  cause  was  submitted  to  the 
court  for  trial.  No  one  was  heard  at  said  trial  except 
said  Marion  Taylor.  There  was  no  objection,  exception 
or  cross-examination  of  witnesses,  or  other  participa- 
tion by  said  guardian  ad  litem  or  any  other  person,  for 
said  children  upon  the  hearing  of  such  cause.  The 
court  rendered  a  decree  in  favor  of  said  Marion  Taylor 
purporting  to  set  aside  and  cancel  said  deed  and  pur- 
porting to  declare  and  decree  the  title  to  said  land  should 
vest  absolutely  and  unconditionally  in  said  Marion 
Taylor.  The  court  thereupon  appointed  John  A.  Ab- 
bott a  commissioner  of  the  court,  who  was  ordered  to 
execute  and  deliver  to  said  Marion  Taylor  a  deed  of 
conveyance  for  said  real  estate.  Cross-complainants 
further  aver  that  at  the  time  of  the  hearing  of  said  cause 
and  rendition  of  said  decree,  the  judge  of  said  court  be- 
lieved, from  the  statements  and  evidence  of  said  Marion 
Taylor  and  his  attorney,  and  from  the  actions  and  con- 
duct of  said  guardian  ad  litem  that  said  infant  children 
had  no  right,  title  or  interest  to  said  real  estate  or  any 
part  thereof,  and  was  deceived  and  misled  as  to  the  real 
nature  of  the  action,  and  that  had  such  judge  known  the 
facts  he  would  not  have  entered  said  decree.  Cross- 
complainants  aver  that  said  decree  was  void  for  the 
following  reasons :  (1)  It  appears  from  the  fact  of  the 
complaint  so  filed  by  feaid  Marion  Taylor  that  no  cause 
of  action  of  any  kind,  character,  or  description  was  set 
forth  or  charged  in  said  complaint  against  the  defend- 
ants thereto.  (2)  That  said  complaint,  if  it  contained 
a  legal  and  sufficient  statement  of  any  cause  of  action 
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against  any  person,  must  show  that  the  grantors  in  the 
above-mentioned  deed  had  been  guilty  of  the  perpetra- 
tion of  a  fraud  upon  said  Marion  Taylor;  but  none  of 
said  grantors  were  made  parties  to  said  suit,  nor  ever 
had  their  day  in  court,  and  that  the  court  had  no  juris- 
diction over  them.  (3)  The  acts  of  said  Marion  Taylor 
and  his  attorneys  in  procuring  the  appointment  of  the 
guardian  ad  litem  and  causing  him  to  file  an  answer  was 
a  mere  matter  of  form,  and  deceived  the  court  and  de- 
prived the  children  of  their  right  in  the  land  when  they 
were  helpless  and  dependent  upon  said  Marion  Taylor 
for  protection  and  supjwrt,  and  by  his  act  he  gave  the 
transaction  the  appearance  of  being  in  good  faith  an 
adversary  proceeding,  when  in  truth  and  in  fact  it  was 
wholly  to  the  advantage  of  said  Marion  Taylor  and  to 
the  disadvantage  of  his  said  children,  whose  rights  were 
wholly  undefended. 

After  the  rendition  of  the  decree  in  said  former  ac- 
tion, one  of  said  children,  Lue  E.  Taylor,  married  one 
Jack  McKem,  by  whom  she  had  two  children,  Artie  and 
Audra  McKem,  and  died  before  the  beginning  of  this 
suit,  leaving  her  said  children  as  her  only  heirs  at  law, 
and  the  said  Gussie  F.  Taylor  married  and  died  before 
the  bringing  of  this  suit  leaving  two  children,  said  Ralph 
and  Delma  Taylor,  and  his  wife,  Minnie  Taylor,  as  his 
only  heirs  at  law.  His  wife  afterward  married  one 
Hawley  and  is  now  known  as  Minnie  Hawley.  The 
said  Rosa  E.  Taylor  before  the  beginning  of  this  suit 
married  one  Gerald  Jackson,  and  is  now  known  as  Rosa 
E.  Jackson,  and  said  Mary  H.  Taylor,  wife  of  the  said 
Marion  Taylor,  died  long  before  the  beginning  of  this 
suit. 

Cross-complainants  say  that  the  order  and  judgment 
of 'the  court  in  the  former  action  was  and  is  void,  be- 
cause of  the  manner  in  which  it  was  procured,  and  that 
it  ought  to  be  set  aside.    After  the  entry  of  said  former 
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decree  Marion  Taylor  and  his  wife  executed  a  deed  or 
deeds  for  all  of  the  above-mentioned  land  to  the  appel- 
lees, Albert  Beck,  Roy  R.  Randel,  and  Samuel  E.  Bev- 
ington,  who  now  claim  to  be  the  owners  in  fee  simple 
of  all  of  the  said  real  estate ;  that  each  of  said  appellees 
so  claiming  to  be  the  owners  of  the  land  aforesaid  had 
full  notice  and  knowledge  of  the  facts  set  forth  in  this 
cross-complaint  at  the  time  they  accepted  the  said  deed 
or  deeds,  and  knew  the  cross-complainants  were  the 
owners  in  fee  simple  of  said  real  estate,  subject  only 
to  the  life  estate  of  Marion  Taylor  and  his  wife.  They 
pray  that  said  former  decree  be  nullified  and  set  aside 
and  that  they  be  adjudged  the  owners  in  fee  simple  of 
said  real  estate,  subject  only  to  the  life  estate  of  the 
said  Marion  Taylor. 

The  errors  assigned  and  relied  upon  for  reversal  are 
that  the  court  erred  in  sustaining  the  separate  de- 
murrers of  each  of  the  appellees  to  the  cross-complaint, 
and  that  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

Appellees  present  a  question  as  to  whether  the  tran- 
script was  filed  in  time  in  this  court.  The  subject-mat- 
ter of  the  litigation  was  not  finally  disposed  of 

1.  until  the  motion  for  a  new  trial  was  overruled, 
and  the  time  within  which  the  appeal  could  be 
taken  must  be  computed  from  the  date  of  that  ruling. 
Terre  Haute,  etc,  R.  Co.  V.  Indianapolis,  etc.,  Traction 
Co.  (1906),  167  Ind.  193,  78  N.  E.  661.  The  tran- 
script  was  filed  in  time.  Other  technical  questions  are 
presented,  but,  without  deciding  such  questions,  we  will 
decide  the  case  upon  its  merits. 

The  substantial  question  that  we  need  to  consider  is 
whether  the  ruling  of  the  court  in  sustaining  the  de- 
murrers of  appellees  to  the  cross-complaint  was  error, 
for,  as  is  said  in  appellant's  reply  brief,  if  this  ruling 
was  right,  no  error  was  committed  in  the  admission  of 
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the  evidence  to  which  appellants  objected,  and,  we  may 
add,  in  overruling  the  motion  for  a  new  trial;  but,  if 
such  ruling  was  wrong,  then  the  motion  for  a  new  trial 
should  have  been  sustained. 

Appellees  state  that  the  theory  of  the  cross-complaint 
is  that  Marion  Taylor  perpetrated  a  fraud  on  the  court, 

as  well  as  a  fraud  upon  his  children,  by  means  of 
2.    his  false  and  fictitious  complaint  so  filed  by  him, 

and  that  the  filing  of  said  complaint  was  the  first 
step  by  him  in  the  perpetration  of  the  fraud.  It  is 
averred  in  the  cross-complaint  that  Marion  Taylor,  with 
the  purpose  and  the  intent  to  cheat,  wrong  and  defraud 
the  said  children  out  of  the  lands,  and  to  deprive  them, 
without  any  consideration  therefor,  of  any  interest  in 
said  lands  as  the  owners  thereof,  filed  his  complaint.  To 
say  that  a  thing  is  done  with  fraudulent  purpose,  or  that 
it  is  fraudulently  done,  is  not  a  sufficient  allegation  of 
fraud  either  of  purpose  or  deed.  The  facts  and  circum- 
stances constituting  the  fraud  must  be  pleaded.  Hurst 
V.  Mann  (1912),  51  Ind.  App.  466,  99  N.  E.  828.  We 
must  then  examine  the  conduct  of  Marion  Taylor,  as 
disclosed  by  the  pleading,  to  determine,  if  possible,  in 
what  his  fraudulent  acts  consisted. 

That  a  father  has  a  right  to  bring  an  action  against 
his  minor  children,  even  though  they  reside  witii  him  in 

his  home,  has  recently  been  decided  in  the  Su- 
8-4.   preme   Court  of  this   state    (Young  v.    Wiley 

[1915],  183  Ind.  449,  458,  107  N.  E.  278)  ;  and, 
while  such  an  action  should  be  closely  scrutinized,  there 
is  no  presumption  of  fraud  arising  therefrom.  When 
the  complaint  was  filed,  summons  was  duly  issued,  and 
served  upon  each  of  the  defendants  thereto,  thereby  giv- 
ing the  court  jurisdiction  over  the  partied. 

It  is  averred  in  the  cross-complaint  that  the  guardian 
ad  litem  who  represented  the  minor  defendants  and  who 
was  an  attorney  practicing  in  the  Boone  Circuit  Court 
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was  suggested  by  the  plaintiff,  Marion  Taylor, 
.  5.  and  being  appointed  filed  his  answer  as  such,  and 
thereafter  gave  the  matter  no  further  atten- 
tion. Trial  courts  are  certainly  to  be  discouraged  in 
making  appointments  suggested  by  the  adverse  parties, 
but  it  does  not  follow  that  such  an  appointment  is  fraud- 
ulent, or  that  it  will  render  a  judgment  void  or  voidable, 
in  the  absence  of  collusion  or  of  deception  upon  the 
court.  It  is  plainly  averred  in  the  complaint  that  the 
defendants  were  the  children  of  said  Marion  Taylor, 
and  that  they  were  all  minors.  It  cannot  be  said  that 
the  court  did  not  in  the  trial  of  the  cause  give  due  con- 
sideration to  their  legitimate  rights. 

Appellants  contend,  as  averred  in  their  cross-com- 
plaint, that  the  judgment  is  void  for  the  reason  that 
the  complaint  filed  by  Marion  Taylor  stated  no 
6.  cause  of  action  of  any  kind,  character,  or  de- 
scription, and  did  not  pretend  to  state  any  cause 
of  action  whatsoever  against  said  infant  children,  nor 
against  Mary  Taylor,  the  mother  of  said  children  and 
the  wife  of  said  Marion  Taylor.  We  do  not  so  under- 
stand the  complaint.  As  we  read  it,  it  stated  a  right  of 
recovery,  and  in  this  it  differs  substantially  from  the 
facts  in  the  cases  of  Cotterell,  Admr.,  v.  Koon  (1898), 
151  Ind.  182,  51  N.  E.  235,  and  Kirby  V.  Kirby  (1895), 
142  Ind.  419,  41  N.  E.  809,  which  cases  are  relied  upon 
by  appellants.  It  has  been  many  times  decided  in  this 
state  that  the  mere  partition  of  land,  either  by  decree 
of  court  or  by  exchange  of  partition  deeds,  does  not 
vest  in  any  one  of  the  parties  any  additional  title,  and 
that  such  a  partition  does  not  settle  questions  of  title, 
and  that  each  of  the  partitioners  holds  the  same  title  as 
they  held  before  such  partition  proceeding,  whether  by 
deed  or  decree.  Dodd  V.  Shanton  (1910),  45  Ind.  App. 
377,  90  N.  E.  1041 ;  Mickels  V.  Ellsesser  (1898),  149  Ind. 
415,  49  N.  E.  373;  Haskett  V.  Maxey  (1893),  134  Ind. 
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182,  189.  33  N.  E.  358,  19  L.  R.  A.  379 ;  Thompson  V. 
Henry  (1899),  153  Ind.  56,  54  N.  E.  109;  Stephenson  V. 
Boody  (1894),  139  Ind.  60,  67,  38  N.  E.  331.  At  the 
death  of  the  father  of  Marion  Taylor,  he*  became  the 
owner  by  descent  of  an  undivided  two-ninths  of  the  i^al 
estate  of  which  his  father  died  seized.  The  complaint 
which  is  set  out  in  the  cross-complaint  alleges  that  cer- 
tain deeds  were  made  by  which  the  interests  of  Marion 
Taylor  and  his  coheirs  were  severed.  It  is  not  averred 
in  the  complaint  that  any  one  of  sucl\  heirs  received  a 
greater  interest  in  the  estate  than  he  had  before,  or  that 
he  received  a  less  estate.  On  the  contrary,  it  is  averred 
in  the  complaint  that  is  set  out  in  the  cross-complaint 
that  there  was  assigned  to  Marion  Taylor  the  portion  of 
the  real  estate  that  had  descended  to  him  from  his 
father.  The  deeds  that  were  made  simply  accomplished 
a  severance  of  interest.  When  we  say  that  the  mother 
of  Marion  Taylor  and  his  two  brothers  each  received, 
by  the  partition  deeds,  the  same  interest  in  the  real  es- 
tate which  had  descended  to  them  that  each  of  them 
had  before  such  deeds  were  executed,  we  are  then  unable 
by  any  process  of  reasoning  to  see  how,  so  receiving 
their  full  interest,  they  could  by  any  deed  of  conveyance 
without  his  knowledge  and  consent,  as  averred  in  the 
complaint,  reduce  his  interest  below  that  which  he  had 
received  by  the  law  of  descent.  The  deeds  being  made 
for  partition  purposes  conveyed  to  each  of  the  heirs,  in- 
cluding Marion  Taylor,  in  severance,  the  same  interest 
as  held  theretofore,  and  any  attempt  either  to  increase 
the  interest  or  to  decrease  it  must  be  held  to  be  without 
force.  Appellants  say  that  there  is  no  allegation  in  the 
cross-complaint  of  any  partition  proceeding,  but  that 
such  allegation  is  found  only  in  the  complaint  which  is 
quoted  in  the  cross-complaint.  This  is  true,  but  it  does 
appear  by  the  cross-complaint  that  the  original  cause 
was  submitted  to  the  court  for  trial,  and  that  the  court 


104         APPELLATE  COURT  OF  INDIANA, 

McKern  v.  Beck— 73  Ind.  App.  92. 

after  hearing  evidence  found  for  Marion  Taylor,  the 
plaintiff  herein,  which  was  a  finding  that  the  substan- 
tial facts  of  the  complaint  were  true. 

Further,  we  note  that  appellants  make  no  averment 
in  their  cross-complaint  that  the  allegations  in  the  com- 
plaint of  Marion  Taylor  were  false  and  fraudu- 

7.  lent.  If  such  were  the  case  it  would  have  been 
easy  and  certainly  very  helpful  to  the  appellants' 
cause  of  action  if  they  had  so  averred  in  their  cross- 
complaint.  Without  any  averment  to  the  effect,  we  are 
yet  unable  to  see  in  what  the  fraudulent  conduct  of  Ma- 
rion Taylor  consisted.  There  are  certainly  no  specific 
averments  in  the  cross-complaint  of  any  of  his  fraudu- 
lent acts.  After  setting  out  the  complaint,  together 
with  the  fact  of  the  answer  of  the  guardian  ad  litem 
thereto,  to  the  effect  that  no  evidence  was  heard  except 
that  of  Marion  Taylor,  there  is  then  no  averment  that 
the  evidence  given  to  the  court  by  said  Marion  Taylor 
was  false.  The  only  averment  is  that  the  judge  of  the 
court  believed  from  the  statements  and  the  evidence  of 
said  Marion  Taylor  and  his  attorney,  and  from  the  ac- 
tions and  conduct  of  said  guardian  ad  litem,  that  thf. 
infant  children  in  said  action  had  no  right,  title  or  in- 
terest in  and  to  said  real  estate  or  any  part  thereof, 
and  that  the  said  judge,  by  reason  of  the  aforesaid  con- 
duct and  statements  of  Marion  Taylor  and  his  attorney, 
and  the  guardian  ad  litem,  was  deceived  and  misled  as 
to  the  real  nature  of  the  action.  Just  how  the  court 
was  deceived  and  misled  is  certainly  not  revealed  by  the 
allegations  in  the  cross-complaint;  such  allegations  are 
far  from  charging  specific  acts  of  fraudulent  conduct 
on  the  part  of  Marion  Taylor.  With  only  these  allega- 
tions before  us,  we  certainly  cannot  hold  that  the  judg- 
ment of  the  trial  court  in  the  original  action  was  based 
upon  fraud  and  was  thereby  rendered  either  void  or 
voidable.    The  case  of  Young  v.  Wiley,  supra,  is  very 
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much  in  point.    The  demurrers  to  the  cross-complaint 
were  properly  sustained. 

Having  decided  that  the  allegation  of  the  cross-com- 
plaint do  not  make  a  case  of  fraud  in  the  original  pro- 
ceeding and  judgment,  we  hold  that  such  pro- 

8.  ceeding  and  judgment,  together  with  the  suc- 
cessive deeds  made  subsequently  thereto,  were 

competent  in  evidence  for  the  purpose  of  proving  the 
chain  of  title  of  appellees. 

Appellants  contend  that  the  complaint  in  said  original 

proceeding  was  not  competent  in  evidence  for  the  reason 

that  the  coheirs  of  Marion  Taylor  were  not  made 

9.  parties  thereto  and  that  the  original  action  was 
for  the  purpose  of  setting  aside  the  deed  of  con- 
veyance by  them  executed  to  Marion  Taylor  and  his 
wife,  as  tenants  by  entirety  aforesaid,  and  then  to  their 
children  as  aforesaid.  There  is  no  merit  in  this  conten- 
tion. These  coheirs  and  each  of  them  had  had  their  full 
interest  in  said  real  estate  set  apart  to  them  according 
to  their  partition  agreement,  and  thereafter  they  had  no 
interest  in  the  real  estate  involved  in  this  action;  the 
only  persons  involved  in  the  title  of  such  real  estate  be- 
ing the  parties  named  in  such  complaint. 

The  judgment  of  the  court  in  favor  of  appellees  was 
sustained  by  the  evidence,  and  was  not  contrary  to  law, 
and  the  motion  for  a  new  trial  was  properly  overruled. 
The  judgment  is  affirmed. 


Hayes  v.  McKinney. 

[No.  10,274.    Filed  March  18,  1920.] 

1.  Gifts. — Inter  Vivos. — Requisites. — Irrevocable  Delivery. — An 
established  intention  to  make  a  gift  inter  vivos  cannot  be  ef- 
fected after  the  donor's  death  where  he  failed  to  give  legal 
effect  to  such  intention  by  making  an  irrevocable  delivery,  p. 
109. 
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2.  Gifts.  —  Inter  Vivos,  —  RequiBites,  —  Irrevocable  Delivery, — 
Where  the  owner  of  bonds  placed  them  in  a  safety  deposit  box 
which  he  rented  in  the  name  of  his  sister,  stating  at  the  time 
to  an  officer  of  the  bank  that  he  wanted  his  sister  to  have  them, 
but  retained  a  key  to  the  box,  and  subsequently  clipped  the 
interest  coupons  from  the  bonds,  which  he  deposited  to  his  own 
accoimt,  and  returned  the  bonds  to  his  own  box  where  they 
remained  until  his  death,  there  was  not  such  irrevocable  deliv- 
ery of  the  bonds  as  the  law  requires  to  constitute  a  valid  gift 
inter  vivos,     p.  110. 

From  Dearborn  Circuit  Court;  Warren  N.  Hauck, 
Judge. 

Action  by  Leah  H.  McKinney  against  Lora  Hayes. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

Martin  J.  Givan,  Charles  J,  Lang,  James  W,  Noel  and 
Clinton  H.  Givan,  for  appellant. 
T.  S.  Cravens,  for  appellee. 

Enloe,  J. — This  was  an  action  in  replevin  by  appellee 
against  appellant  to  recover  three  certain  gravel  road 
bonds,  claimed  by  the  appellee  to  belong  to  her,  which 
were  in  the  iwssession  of  the  appellant.  The  complaint, 
which  was  in  one  paragraph,  was  answered  by  a  gen- 
eral denial,  and  the  issue  thus  made  was  submitted  to 
the  court  for  trial,  which,  a  proper  request  having  been 
made  therefor,  made  a  special  finding  of  the  facts  and 
stated  its  conclusions  of  law  thereon  favorable  to  ap- 
pellee and  rendered  judgment  accordingly.  The  appel- 
lant's motion  for  a  new  trial  having  been  overruled,  she 
prosecutes  this  appeal.  The  assignment  of  error  chal- 
lenges the  correctness  of  the  conclusions  of  law  stated, 
and  the  action  of  the  court  in  overruling  said  motion 
for  a  new  trial.  The  motion  for  a  new  trial  challenged 
the  sufficiency  of  the  evidence  to  sustain  the  several  find- 
ings of  fact. 

The  facts  of  this  case  concerning  which  there  is  no 
dispute  are  as  follows :     The  appellee  and  one  Jacob  H. 
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Hayes,  late  of  Dearborn  county,  Indiana,  were  brother 
and  sister ;  that  the  appellant  is  the  surviving  widow  of 
Jacob  H.  Hayes ;  that  one  William  O'Brien,  president  of 
the  People's  Bank,  at  Lawrenceburg,  with  which  said 
Hayes  did  business,  was  the  personal  friend,  advisor, 
and  business  confidant  of  said  Hayes;  that  prior  to 
March,  1915,  said  Hayes  had  executed  his  will,  in  which 
he  had  made  appellee  a  beneficiary  of  his  estate  to  the 
amount  of  $2,000,  which  will  was  by  said  Hayes,  in  the 
presence  of  said  O'Brien,  destroyed  on  March  15,  1915 ; 
that  in  1912  said  Hayes  had  rented  a  safety  deposit  box 
at  said  bank,  which  box  he  continued  to  hold  thereafter 
up  to  the  time  of  his  death,  September  9,  1915 ;  that  on 
and  prior  to  March  15,  1915,  said  Hayes  was  the  owner 
of  a  number  of  gravel  road  bonds,  which  he  kept  with 
other  papers  in  his  said  safety  deposit  box  at  said  bank ; 
that  on  March  15,  1915,  said  Hayes  went  to  said  bank 
and  told  said  O'Brien  that  he  wanted  to  give  his  sister, 
Leah,  $2,000  in  gravel  road  bonds,  and  then  and  there 
requested  said  O'Brien  to  take  that  amount  out  of  his 
gravel  road  bonds;  that  he  also  then  and  there  rented 
a  safety  deposit  box  in  the  name  of  his  said  sister,  Leah 
H.  McKinney,  and  paid  the  rent  for  the  box;  that  said 
O'Brien  then  and  there,  at  the  request  of  said  Hayes, 
took  the  three  bonds  in  controversy  in  this  suit,  they  be- 
ing in  the  aggregate  amount  of  $2,000,  and  put  them  in 
an  envelope,  and  marked  the  envelope,  "The  property 
of  Leah  H.  McKinney,"  and  put  them  in  the  box  which 
said  Hayes  had  rented  for  his  said  sister;  that  there 
were  two  keys  to  said  box,  one  of  which  was  taken  and 
kept  by  said  Hayes,  until  the  time  of  his  death,  and  the 
other  key  was  placed  in  an  envelope  on  which  was 
written  the  name  of  Leah  H.  McKinney,  and  said  en- 
velope left  at  said  bank,  said  Hayes  saying  at  the  time 
to  said  O'Brien,  "Whenever  Leah  wants  to  get  in  her 
box,  there  is  her  key" ;  that  the  appellee  was  not  present 
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during  any  of  said  conversation  or  transaction,  and 
knew  nothing  concerning  the  contents  of  said  envelope 
until  after  the  death  of  her  said  brother ;  that  between 
March  15,  1915,  and  May  15,  1915,  said  appellee  went 
to  said  bank  to  obtain  a  deed  to  certain  real  estate,  and 
had  one  of  the  employes  at  the  bank  open  the  box  for 
her,  which  had  theretofore  been  procured  for  her  by  her 
said  brother,  and  in  which  he  had  placed  her  deed,  so 
then  desired  by  her ;  that  on  said  occasion  said  appellee 
saw,  but  did  not  open  or  handle,  the  said  envelope  con-* 
taining  the  bonds  in  question ;  thaf  about  May  15,  1915, 
said  Hayes  went  to  said  bank,  opened  said  box,  and  took 
said  bonds  in  question  and  "clipped"  the  coupons  there- 
from, and  deposited  the  same  in  his  own  name  and  to 
his  own  account  in  said  bank ;  that  at  that  time  he  said 
to  said  O'Brien  "that  he  believed  he  would  put  these 
bonds  in  his  own  box";  that  he  wanted  Leah  to  have 
these  bonds,  but  he  intended  to  collect  the  interest  on 
those  during  his  lifetime;  that  said  bonds  were  so 
removed  by  said  Hayes  and  placed  in  his  own  safety 
deposit  box,  and  there  remained  until  after  his  death. 

The  twentieth  and  twenty-first  special  findings  of  the 
court  were  as  follows:  "(20)  That  on  said  15th  day  of 
March,  1915,  the  said  Jacob  H.  Hayes  gave  the  bonds 
in  suit  to  the  plaintiff.  \  (21)  That  on  said  March  15, 
1915,  when  the  said  Jacob  H.  Hayes  caused  the  bonds  in 
suit  to  be  selected  for  him  by  said  O'Brien  and  caused 
said  bonds  so  selected  to  be  placed  in  said  envelope  and 
caused  said  endorsement  to  be  made  on  said  envelope 
and  said  bonds  so  contained  in  said  envelope  to  be  placed 
in  said  box  28,  so  rented  by  him  for  his  sister,  this  plain- 
tiff, he  intended  to  give  and  did  give  said  bonds  to  this 
plaintiff,  and  vested  in  her  the  present  interest  as  owner 
of  said  bonds  so  placed  in  said  envelope." 

If  the  transaction  in  this  case  is  upheld  as  a  gift, 
it  must  be  so  upheld  as  a  gift  inter  vivos,  and  it 
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is  the  contention  of  appellee  that  it  was  such  a 
1.    grift. 

In  Devol  v.  Dye  (1890),  123  Ind.  321,  24  N.  E. 
246,  7  L.  R.  A.  439,  the  court  said :  "The  chief  distinction 
between  grif ts  inter  vivos  and  those  of  the  character  here 
in  question,  is  that  while  the  former  are  consummated 
by  delivery  the  title  to  the  properly  is  irrevocably 
vested,  while  in  the  latter  the  title  is  ambulatory  and 
inchoate  until  the  death  of  the  donor  occurs."  In  Chrant 
Trust,  etc.,  Co.  v.  Tucker  (1912),  49  Ind.  App.  345*  96 
N.  E.  487,  it  was  said :  'It  is  the  law  in  this  state  that 
to  make  a  valid  gift  inter  vivos,  it  is  essential  that  the 
article  griven  be  unconditionally  delivered  in  the  lifetime 
of  the  donor  to  the  donee  or  to  some  third  person  for 
the  use  and  benefit  of  the  donee.  If,  however,  such 
third  person  be  only  the  agent  of  the  donor,  the  death 
of  the  latter  revokes  the  authority  of  the  ag:ent,  and  the 
gift  is  defeated."  In  the  same  case  it  was  further  said : 
"If  the  property  remained  under  the  control  of  the 
donor,  though  in  the  keeping  of  the  bank,  and  the  bank 
was  subject  to  his  further  direction  as  to  its  final  dis- 
position, then  its  relation  was  that  of  an  agent."  In 
Goelz  V.  People's  Sav.  Bank  (1903),  31  Ind.  App.  67,  67 
N.  E.  232,  it  was  said :  "The  requisites  of  a  valid  gift 
inter  vivos  are  that  there  must  be  a  gratuitous  and  ab- 
solute transfer  of  the  property  from  the  donor  to  the 
donee,  taking  effect  at  once,  and  fully  executed  by  de- 
livery of  the  property  by  the  donor  and  an  acceptance 
thereof  by  the  donee  *  *  *.  It  must  appear  that 
the  donor  parted  with  the  possession  of  the  thing  or 
article,  in  order  that  the  donee  should  receive  it,  to  con- 
stitute delivery."  In  CrawfordsviUe  Trust  Co.  v.  Ram- 
sey (1913),  55  Ind.  App.  40,  100  N.  E.  1049,  102  N.  E. 
282,  it  was  said,  page  66 :  "Appellants  concede  that  the 
following  elements  are  necessary  in  a  gift  inter  vivos: 
(1)  The  donor  must  be  competent  to  contract;   (2) 
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there  must  be  freedom  of  will;  (3)  the  gift  must  be 
completed  with  nothing  left  undone;  (4)  the  property 
must  be  delivered  by  the  donor  and  accepted  by  the 
donee ;  (5)  the  gift  must  go  into  immediate  and  absolute 
effect."  In  Smith,  Admr.,  v.  Dorsey  (1872),  38  Ind. 
451,  10  Am.  Rep.  118,  it  was  said :  "Gifts  inter  vivos 
have  no  reference  to  the  future,  but  go  into  immediate 
and  absolute  effect.  A  court  of  equity  will  not  interfere 
and  give  effect  to  a  gift  that  is  inchoate  and  incomplete." 

There  is  in  this  case  no  contention  that  the  bank  in 
question  was  made  a  trustee  for  the  keeping  of  said 
bonds  and  delivering  them  to  the  appellee.  They  were 
not  even  left  in  the  custody  of  the  bank,  and  the  bank 
received  no  directions  concerning  them. 

The  question  before  us  is  simply,  Do  the  facts  in  this 
case  show  a  gift  of  the  bonds  in  question  by  Jacob  H. 
Hayes  to  his  sister,  the  appellee?  It  cannot  be  ques- 
tioned that  said  Hayes  wanted  his  sister  to  have  said 
bonds  at  his  death ;  all  his  acts  and  declarations  shown  in 
evidence  establish  that  fact  conclusively.  But,  unless 
he  took  the  proper  steps  to  give  legal  effect  to  such  wish, 
we,  as  a  court,  are  powerless  to  act  for  him,  and  give 
legal  effect  to  that  wherein  he  has  failed.  It  is  not 
within  the  province  of  the  court  to  give  effect  to  "good 
intentions"  however  clearly  they  may  be  manifest,  un- 
less expressed  in  a  manner  which  the  law  will  recognize. 

When  we  consider  that  no  "trustee"  was  appointed, 

that  Hayes  kept  a  key  to  the  box  in  question,  that  he 

collected  interest  falling  due  on  said  bonds  in 

2.  May,  1915,  that  he  removed  the  bonds  from  the 
box  which  he  had  rented  for  his  sister,  appellee, 
and  replaced  them  in  his  own  private  box,  that  he  said 
he  wanted  Leah  to  have  these  bonds,  but  that  he  in- 
tended to  collect  the  interest  during  his  lifetime,  we  are 
forced  to  conclude  that  there  was  no  such  delivery  of 
these  bonds  as  the  law  requires  to  constitute  a  valid  gift 
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inter  vivos.  The  case  at  bar  falls  far  short  of  the  cases 
of  Devol  V.  Dye,  and  Grant  Trust,  etc.,  Co.  V.  TiLcker, 
supra,  in  that  in  each  of  the  above  cases  the  donor  had 
absolutely  parted  with  dominion  over  the  property,  and 
placed  the  same  in  the  hands  of  a  trustee  with  direc- 
tions. 

In  CrawfordsvUle  Trust  Co.  V.  Ramsey,  supra,  it  was 
said,  quoting  from  Bedwell  v.  Carll  (1865),  33  N.  Y. 
581,  "  'in  the  one  case,  the  title  passes  immediately  to 
the  donee  on  delivery,  and  the  donor  has  no  more  right 
over  the  property  than  any  other  person;     *     *     *'." 

In  determining  whether,  at  the  time  in  question,  there 
was  an  absolute  gift  of  the  property,  it  is  important  to 
discover,  if  possible,  the  then  present  intent  of  the  donor. 
If  the  said  donor  had,  on  March  15,  1915,  at  the  time 
he  rented  said  box  and  placed  therein  the  bonds  in  ques- 
tion, a  then  present  intention  of  then  and  there  giving 
said  bonds  to  the  appellee,  and  of  then  and  there  vesting 
in  her  the  legal  title  thereto,  so  that  thereafter  he  would 
have  no  more  right  over  said  bonds  "than  any  other 
person"  who  was  an  entire  stranger  to  the  transaction, 
why  did  he  retain  a  key  to  the  box  ?  Why  did  he  after- 
wards clip  the  coupons  therefrom?  Why  did  he  after- 
wards replace  said  bonds  in  his  own  private  box?  Each 
and  all  of  these  acts  were  inconsistent  with  the  idea 
of  an  "executed  gift";  but,  also,  each  and  all  of  said 
acts  were  entirely  consistent  with  an  intention  on  the 
part  of  said  Hayes  that  his  said  sister,  the  appellee, 
should  come  into  the  possession  and  ownership  of  said 
bonds  at  his  death ;  and  it  would  seem  that  he  chose  this 
manner  in  an  endeavor  to  accomplish  the  object  which 
had  been  theretofore  provided  for  by  him  in  his  will, 
then  by  him  destroyed. 

We  must  therefore  hold  that  the  court's  said  findings 
numbered  20  and  21  are  not  sustained  by  sufficient  evi- 
dence. 
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The  judgment  is  therefore  reversed,  with  directions  to 
sustain  appellant's  motion  for  a  new  trial,  and  for  fur- 
ther proceedings. 


Beckman  et  al^  v.  Beckman  State  Bank  of 

Ferdinand. 

[No.  10,271.    Filed  March  19,  1920.] 

1.  Pleading. — Amendment  After  Close  of  Issues. — Discretion  of 
Coure.— Under  §403  Burns  1914,  §394  R.  S.  1881,  all  amend- 
ments to  pleadings  after  issues  are  closed  must  be  by  leave  of 
court,  and  whether  a  party  shall  be  permitted  to  amend  his 
pleadings  after  the  close  of  the  issues  rests  largely  in  the 
court's  discretion,    p.  113. 

2.  Pleading. — GenercU  Denial. — Refusal  to  Permit  Amendment 
Pending  TriaL — Where,  in  an  action  on  a  promissory  note,  de- 
fendants on  the  day  of  trial  made  a  motion  for  leave  to  amend 
their  answer,  which  was  a  general  denial,  by  having  it  verified, 
but  at  no  time  made  any  showing  as  to  why  the  amendment 
was  necessary,  or  in  what  manner  their  rights  would  be 
prejudiced  if  the  motion  should  be  denied,  there  was  no  error 
in  overruling  the  motion,    p.  113. 

From  Dubois  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  the  Beckman  State  Bank  of  Ferdinand 
against  J.  Herman  Beckman  and  others.  From  a  judg- 
ment for  plaintiff,  the  defendants  appeal.    Affirmed. 

Leo  H.  Fisher,  for  appellants. 

John  E.  McHcUl  and  Horace  M.  Kean,  for  appellee. 

Remy^  p.  J. — Action  by  appellee  against  appellants  on 
a  promissory  note.  On  the  day  the  cause  was  set  for 
trial,  and  before  the  trial  was  commenced,  appellants 
verbally  moved  the  court  for  leave  to  amend  their  single 
paragraph  of  answer,  which  was  a  general  denial,  by 
having  the  same  verified.  The  motion  was  overruled, 
and  a  trial  by  the  court  resulted  in  a  judgment  for  ap- 
pellee.   The  only  error  assigned  and  presented  is  the 
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action  of  the  court  in  overruling  appellants'  motion  for 
leave  to  amend  their  answer. 

All  amendments  to  pleadings  after  issues  are  closed 

must  be  by  leave  of  court  (§403  Bums  1914,  §394  R.  S. 

1881) ;  and  whether  a  party  shall  be  permitted 

1.  to  amend  his  pleadings  after  the  close  of  the 
issues  rests  largely  in  the  court's  discretion. 

Say  era  v.  First  Nat.  Bank,  etc.  (1883),  89  Ind.  230; 
Lindley  w.  SuUivan  (1893),  133  Ind.  588,  32  N.  E.  738, 
33  N.  E.  361. 

We  learn  from  appellants'  brief  that  it  was  their  de- 
sire to  have  their  answei*  in  denial  verified  so  that  it 
would  serve  as  a  plea  of  non  est  factum;  but  the 

2.  record  does  not  disclose  that  appellants  at  the 
time  they  presented  their  motion,  or  at  any  time, 

made  any  showing  whatever  as  to  why  the  amendment 
was  necessary,  or  in  what  manner  appellants'  rights 
would  be  prejudiced  if  the  motion  should  be  denied. 
Under  such  circumstances,  there  was  no  error  in  the  ac- 
tion of  the  court  in  overruling  appellants'  motion  for 
leave  to  amend  their  answer.  Burr  v.  MendenhaU 
(1875),  49  Ind.  496;  Citizens  State  Bank  v.  Adams 
(1883),  91  Ind.  280,  287.    Judgment  affirmed. 


Thompson  et  al.  v.  Divine. 

[No.  10,298.     Filed  March  30,  1920.] 

1.  Appeal. — Review. — Hwrmless  Error. — Exclusum  of  Evidence. 
— In  an  action  on  a  note,  where  defendant  admitted  that  he 
had  signed  his  name  in  pencil  on  the  back  of  the  note,  but  con- 
tended that  it  had  been  retraced  with  ink,  the  exclusion  of  a 
question  asked  a  witness,  who  had  testified  that  he  was  ac- 
quainted with  defendant's  signature,  and  that  the  signature  on 
the  note  resembled  that  of  defendant,  as  to  whether  the  sign^a- 
ture  on  a  paper  shown  him  wes  defendant's,  was  harmless, 
since  it  was  wholly  unnecessary  to  prove  defendant's  signature 
in  view  of  the  admission  made  by  him.    p.  116. 

Vol.  73—8 
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2.  Alteration  op  Instruments. — Signature  on  Note  Written 
With  Pencil. — Retracing  With  Ink. — Effect — Where  an  in- 
dorser  sig^ned  his  name  in  pencil  on  the  back  of  a  note,  it  was 
immaterial  whether  his  sign^ature  had  been  retraced  with  ink. 
p.  116. 

3.  Bills  and  Notes. — Promissory  Note. — Action. — Proof  Re- 
quired.— Failure  to  Demur  to  Complaint. — Effect. — Statute. — 
Under  §344,  cl.  5,  Bums  1914,  Acts  1911  p.  415,  providing  that 
the  defendant  may  demur  to  the  complaint  when  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  §348 
Bums  1914,  Acts  1911  p.  415,  providing  that  when  such  mat- 
ter does  not  appear  on  the  face  of  the  complaint  it  may  be 
taken  by  answer,  and,  if  not  taken  by  demurrer  or  answer,  is 
deemed  waived,  the  provision  as  to  waiver  applies  only  to  the 
right  to  question  the  sufficiency  of  the  pleading  and  does  not 
dispense  with  the  necessity  of  establishing  every  material  fact 
necessary  to  a  recovery  by  a  preponderance  of  the  evidence,  so 
that  the  failure  of  an  indorser  of  a  note  to  demur  to  a  com- 
plaint failing  to  allege  presentment,  demand  and  notice  of  dis- 
honor does  not,  in  the  absence  of  a  waiver  of  the  same  in  the 
note,  dispense  with  proof  of  such  facts,  such  proof  being  essen- 
tial to  a  recovery  under  §9089k3  Bums  1914,  Acts  1913  p.  120. 
p.  116. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  Jacob  M.  Divine  against  Myra  Thompson 
and  others.  From  a  judgment  for  plaintiff,  the  defend- 
ants appeal.    Reversed. 

A.  E.  Wise,  W.  B.  Hess  and  Charles  Kellison,  for  ap- 
pellants. 

Harry  L.  Unger  and  Martindale  &  Martindale,  for 
appellee. 

Nichols,  C.  J. — ^The  complaint  in  this  cause  is  in  one 
paragraph  by  which  the  appellee,  indorsee  of  the  note 
sued  on,  seeks  to  recover  on  said  note  and  indorsements 
against  the  appellants.  The  indorsements  on  the  note 
show  an  unqualified  indorsement  by  each  indorser,  that 
is,  an  indorsement  by  which  each  indorser  merely  wrote 
his  name  on  the  back  of  the  note.  The  note,  in  the  sum 
of  $300,  was  executed  by  Myra  Thompson  to  appellant 
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on  March  23,  1914,  who  later  indorsed  the  note  to  W. 
C.  Divine,  who  in  turn  indorsed  the  same  to  the  appellee. 
There  is  a  demand  for  judgment  in  the  sum  of  $600, 

Divine  was  defaulted.  Myra  Thompson  filed  an  an- 
swer in  two  paragraphs  to  which  demurrer  was  sus- 
tained. Appellant  filed  several  answers  to  which  de- 
murrers were  sustained,  and  then  went  to  trial  on  a 
general  denial  and  verified  amended  second  and  fourth 
paragraphs  of  answer,  to  each  of  which  a  reply  in  gen- 
eral denial  was  filed.  It  is  alleged  in  the  verified  second 
paragraph  of  answer,  in  substance,  that  appellant  de- 
nied the  execution  of  the  unqualified  indorsement  ap- 
pearing on  the  note,  and  alleged  that,  he  made  a  quali- 
fied indorsement  of  the  note  to  Divine  in  the  words, 
"Without  recourse  to  me,"  with  his  name  written  below 
said  words,  all  with  pencil,  and  that  the  entire  indorse- 
ment had  been  erased  and  obliterated,  and  his  name 
written  or  traced  with  ink  over  his  signature  in  pencil, 
thereby  charging  in  effect  a  false  and  forged  indorse- 
ment as  to  him.  The  verified  amended  fourth  para^ 
graph  of  answer  of  appellant  is  a  general  non  est  factum 
as  to  the  unqualified  indorsement  appearing  on  the  note. 
The  cause  was  submitted  to  a  jury  for  trial,  and  a  ver- 
dict rendered  in  favor  of  appellee  against  appellant  and 
said  Divine  and  Thompson  in  the  sum  of  $250. 

There  was  a  motion  for  a  new  trial  by  appellant  which 
was  overruled,  and  he  now  prosecutes  this  appeal. 

The  only  error  assigned  is  the  overruling  of  the  mo- 
tion for  a  new  trial.  The  grounds  for  such  new  trial 
are:  That  the  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence ;  that  it  is  contrary  to  law ;  that  the 
court  erred  in  excluding  certain  evidence ;  and  that  the 
court  erred  in  refusing  to  give  to  the  jury  certain  in- 
structions requested  by  appellant. 

At  the  trial  of  the  cause  a  witness  for  appdlee  on  di- 
rect examination  testified  that  he  was  acquainted  with 
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the  signature  of  appellant,  and  that  the  signature 

1.  on  the  note  in  controversy  resembled  the  signa* 
ture  of  appellant.  On  cross-examination  appel- 
lant submitted  to  such  witness  a  paper  purporting  to 
be  a  check  signed  by  appellant,  and  asked  the  witness 
whether  or  not  the  signature  on  said  check  was  the 
signature  of  appellant.  Objection  by  the  appellee  to 
this  question  was  sustained  by  the  court.  Appellant 
contends  that  this  ruling  of  the  court  was  reversible 
error.  There  is  no  claim  that  the  signature  to  the 
check  which  was  presented  to  the  witness  had  been  in 
any  manner  admitted  to  be  the  signature  of  appellant 
Moslander,  nor  was  the  check  a  paper  in  the  case.  It 
was  not  the  signature  concerning  which  the  witness  had 
testified  in  chief.  The  only  purpose  in  presenting  this 
signature  to  the  witness  had  to  be  for  the  purpose  of 
testing  the  witness's  acquaintance  with  appellant's  sig- 
nature. We  do  not  need  to  consider  these  questions,  but 
see  McDonald  v.  McDonald  (1895),  142  Ind.  55,  43  N. 
E.  336.  It  was  wholly  unnecessary  to  prove  the  signa- 
ture of  appellant  by  direct  examination  or  to  attempt  to 
disprove  it  by  cross-examination,  but  such  evidence  was 

harmless  for  the  reason  that  appellant  had  ad- 

2.  mitted  in  his  answer  and  testified  himself  that 
he  signed  his  name  in  pencil  on  the  back  of  the 

note,  and  whether  his  signature  had  been  retraced  with 
ink  or  not  could  make  no  difl:erence.  Appellant's  liabil-. 
ity  depended  only  on  whether  the  words  "Without  re- 
course to  me"  were  above  his  signature.  Any  error  as 
to  this  ruling  was  harmless. 

Appellant  contends  that  the  judgment  must  be  re- 
versed for  the  reason  that  there  was  no  evidence  of 
demand  and  notice  of  dishonor,  such  a  demand  and  no- 
tice of  dishonor  not  being  waived  in  the  instru- 

3.  ment.    He  also  contends  that  there  should  be  a 
reversal  of  the  judgment  for  the  reason  that  the 
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court  refused  to  give  an  instruction  tendered  by  appel- 
lant to  the  effect  that  it  must  be  established  by  the 
evidence  that  the  note  sued  on  was  presented  for  pay- 
ment to  the  bank  where  it  was  made  payable  and  that 
notice  of  dishonor  was  given.  There  is  no  averment  in 
the  complaint  of  presentment  at  the  place  of  payment, 
nor  is  there  any  averment  of  demand  or  notice  of  dis- 
honor. There  was  no  demurrer  filed  by  appellant  to  the 
complaint.  The  fifth  subdivision  of  §344  Bums  1914, 
Acts  1911  p.  415,  provides  that  the  defendant  may 
('lemur  to  the  complaint  when  it  appears  upon  the  face 
thereof  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  by  §348  Bums  1914,  Acts  1911  p. 
415,  it  is  provided  that  when  such  matter  does  not  ap- 
pear on  the  face  of  the  complaint  it  may  be  taken  by 
answer,  and  if  no  such  objection  is  taken,  either  by  de- 
murrer or  answer,  the  defendant  shall  be  deemed  to  have 
.  waived  the  same.     But  in  Prudential  Ins.  Co.  V.  Ritchey 

(1919),  188  Ind.  157,  119  N.  E.  369,  484,  it  is  expressly 
held  that  this  provision  of  the  statute  as  to  waiver  ap- 
plies only  to  the  right  to  question  the  sufficiency  of  the 
pleading,  and  there  is  still  the  right  to  insist  that  every 
material  fact  necessary  to  recovery  shall  be  established 

I 

by  a  preponderance  of  the  evidence.  In  the  case  at 
bar,  there  being  no  waiver  in  the  note  of  demand  and 
notice  of  dishonor,  proof  thereof  must  be  made  in  order 
to  recover  from  appellant  as  indorser,  unless  there  was 
a  legal  excuse  shown  for  such  failure  of  demand  and 
!  notice.    Section  9080k3  Bums  1914,  Acts  1913  p.  120 ; 

De  Pauw  v.  Bank  of  Salem  (1891),  126  Ind.  553,  25  N. 
E.  705,  26  N.  E.  151,  10  L.  R.  A.  46 ;  LaFoUette  Coal, 
etc.,  Co.  V.  Whiting  Foundry,  etc.,  Co.  (1900),  25  Ind. 
App.  647,  57  N.  E.  255;  Smft  &  Co.  v.  MiUer  (1916), 
62  Ind.  App.  312,  113  N.  E.  447.  It  follows  that  the  in- 
struction tendered  by  appellant  and  refused,  which  pre- 
sented to  the  jury  the  law  with  reference  to  the  neces- 
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sity  of  proof  of  demand  and  notice,  should  have  been 
given. 

Because  of  the  insufficiency  of  the  evidence  above  set 
out,  and  the  error  of  the  court  in  failing  to  give  said  in- 
struction, the  motion  for  a  new  trial  should  have  been 
sustained.  Other  questions  are  presented,  but  they  are 
not  likely  to  occur  in  the  event  of  another  trial. 

The  judgment  of  the  trial  court  is  reversed,  with  in- 
structions to  grant  a  new  trial. 


Chicago,  Terre  Haute  and  Southeastern  Rail- 
way Company  v.  Boyd  J 

[No.  9,996.    Filed  October  31,  1919.     Rehearing  denied  February 
19,  1920.     Transfer  denied  March  30,  1920.] 

Appeal. — Review. — Ruling  an  Motion  to  Make  Complaint  Monre 
Specific. — Personal  Injuries. — In  an  action  against  a  railway 
company  for  injuries  sustained  by  a  fireman  while  shaking  the 
fire  grate  of  a  locomotive  where  the  complaint  alleged  that  the 
grates  were  operated  by  means  of  a  shaker  bar,  in  one  end  of 
which  was  a  hole  which  fitted  over  a  shank  on  each  of  the 
grates,  and  that  the  bar  and  shank  on  one  of  the  grates  had  be- 
come so  worn,  unsafe  and  defective  that  when  such  g^ate  was 
being  shaken  by  plaintiff  the  bar  slipped  from  the  shank,  re- 
sulting in  plaintiff's  injury,  held  that  the  facts  were  pleaded 
with  sufficient  definiteness  that  the  precise  nature  of  the  neg- 
ligence charged  could  not  be  misunderstood,  so  that  it  was  not 
error  for  the  trial  court  to  overrule  a  motion  asking  that  the 
facts  showing  wherein  the  shaker  bar  was  defective  be  more 
specifically  alleged. 

From  Vermillion  Circuit  Court;  Barton  S.  Aikman 
Judge. 

Action  by  Harry  D.  Boyd  against  the  Chicago,  Terre 
Haute  and  Southeastern  Railway  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.  Affirmed. 

Beaaley,  Douthitt,  Crawford  &  Bea^ley,  Homer  B. 
Aikmun  and  William  F.  Peter,  for  appellant. 
Miller  &  Pike  and  Ernest  M.  GoAisey,  for  appellee. 
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Remy,  J. — This  is  an  appeal  from  a  judgment  recov- 
ered by  appellee  for  personal  injuries  sustained  while  in 
the  employ  of  appellant  company  as  a  locomotive  fire- 
man. The  only  error  assigned  which  is  properly  pre- 
sented for  our  consideration  is  the  action  of  the  trial 
court  in  overruling  appellant's  motion  to  make  the 
amended  second  paragraph  of  complaint  more  specific. 

The  amended  second  paragraph  of  complaint  charges 
in  substance  that  appellee's  injuries  were  sustained 
while  he  was  engaged  in  the  act  of  shaking  the  fire- 
grates in  the  locomotive  on  which  he  was  at  work ;  that 
said  grates  were  operated  by  a  shaker-bar  constructed 
.  with  a  tapering  hole  in  one  end  thereof  which  fitted  over 
a  square-cornered  shank  on  each  of  the  fire-grates ;  that 
the  shank  on  one  of  the  grates,  and  the  shaker-bar  which 
was  used  by  appellee,  had  become  worn,  unsafe  and  de- 
fective in  that  when  the  bar  was  placed  over  the  shank 
on  one  of  the  fire-grates,  and  sufficient  force  was  applied 
thereto  so  as 'to  shake  the  grate,  the  shaker-bar  would 
slip  from  the  shank,  and  render  the  operator  likely  to 
fall ;  and  that  at  the  time  in  question  appellee  who  was 
operating  the  shaker-bar  was,  by  reason  of  said  defective 
conditions,  caused  to  fall,  resulting  in  the  injuries  of 
which  he  complains.  Appellant  by  its  motion  to  make 
the  complaint  more  specific  asked  that  the  court  require 
plaintiff  to  allege  the  facts  specifically  showing  wherein 
the  shaker-bar  referred  to  in  said  amended  complaint 
was  defective.  The  trial  court  did  not  err  in  overruling 
the  motion.  The  facts  were  pleaded  with  sufficient 
definiteness  that  the  precise  nature  of  the  charge  of  neg- 
ligence could  not  have  been  misunderstood.  Cleveland, 
etc.,  R.  Co.  V.  Bowen  (1913),  179  Ind.  142,  100  N.  E. 
465 ;  Haskell,  etc..  Car  Co.  V.  Logermann,  Admx.  (1919) , 
71  Ind.  App.  69, 123  N.  E.  818. 

Judgment  affirmed. 
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Western  Union  Telegraph  Company  v.  Hanlin. 

[No.  9,965.     Piled  April  1,  1920.] 

1.  Commerces — Interstate  Regulation. — Exclusion  of  States. — 
Telegraph  and  Telephone, — Congress  having  by  act  of  June  18, 
1910,  86  Stat,  at  L.  544,  assumed  jurisdiction  to  regulate  tele- 
graphic business  of  an  interstate  nature,  such  act  suspends  all 
state  regulations,  statutes  and  decisions  in  so  far  as  they  con- 
flict therewith,    p.  126. 

2.  Telegraphs  and  Telephones. — Interstate  Telegrams. — Power 
to  Make  Regulations. — Rules  and  regulations  applicable  to  in- 
terstate messages,  prescribed  by  a  telegraph  company  in  ac- 
c6rdance  with  the  authority  conferred  by  the  act  by  which 
congress  assumed  jurisdiction  to  regulate  interstate  telegraphic 
business,  so  long  as  they  have  not  been  declared  unreasonable, 
are  binding,    p.  126. 

3.  Telegraphs  and  Telephones.  —  Interstate  Telegrams,-- 
Stipulation  Limiting  Liability. — Requiring  Claims. — Comm,erce. 
— Stipulations  on  the  message  blank  that  no  recovery  can  be 
had  beyond  the  toll  paid  for  the  message  unless  repeated  upon 
payment  of  extra  charge,  and  requiring  claims  for  damages  to 
be  presented  within  sixty  days,  are  binding  as  to  the  parties  to 
an  interstate  message,  by  virtue  of  the  authority  conferred  upon 
the  company  by  the  act  of  Congress  of  June  18,  1910,  36  Stat, 
at  L.  544.    p.  127. 

From  Jay  Circuit  Court ;  E.  E.  McGriff.,  Judge. 

Action  by  John  A.  Hanlin  against  the  Western  Union 
Telegraph  Company.  From  a  judgment  for  the  plain- 
tiff, the  defendant  appeals.    Reversed. 

Barrett,  Morris  &  Hoffnum,  John  M.  Smith  and 
Albert  T.  Benedict,  for  appellant. 
Charles  E.  Schwartz,  for  appellee. 

McMahan,  J. — ^This  is  an  action  by  appellee  to  re- 
cover damages  from  appellant  for  failure  to  correctly 
transmit  and  deliver  a  telegram  sent  by  a  firm  of  com- 
mission merchants  in  Buffalo,  N.  Y.,  to  appellee,  a  stock 
dealer  at  Portland,  Indiana,  by  reason  of  which  appellee 
claimed  damages.  The  telegram  as  delivered  to  appel- 
lant at  Buffalo  for  transmission  read  as  follows : 
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^'Prospects  look  higher  for  hogs  selling  fifty-five 
today." 

When  delivered  to  appellee  it  read  "ninety-five"  in- 
stead of  "fifty-five." 

Appellant  contends  that  the  message,  being  interstate 
commerce,  was  by  act  of  Congress  of  June  18,  1910,  36 
Stat,  at  L.  544,  placed  wholly  under  the  supervision  of 
the  Interstate  Commerce  Commission.  This  act  amends 
the  act  to  regulate  commerce  and  provides  that  said  act 
shall  be  applicable  to  all  interstate  telegraph  business; 
that,  as  to  all  interstate  business,  telegraph,  telephone 
and  cable  companies  are  conmion  carriers  within  the 
meaning  and  purpose  of  the  act  and,  as  to  their  inter- 
state business,  telegraph  companies  must  print  and  pub- 
lish their  rates,  rules,  classifications,  regulations  and 
practices,  and  file  the  same  with  the  Interstate  Com- 
merce Commission,  and  that  such  rates,  rules,  regula- 
tions, classifications  and  practices  established  by  them 
shall  be  reasonable.  It  expressly  authorizes  them  to 
classify  messages  into  day,  night,  repeated  and  unre- 
peated,  anfi  such  other  classes  as  are  just  and  reason- 
able, with  authority  to  prescribe  different  rates  therefor, 
and  imposes  penalties  for  any  attempt  to  evade  such 
published  rates,  rules,  practices  and  regulations,  and 
confers  upon  the  Interstate  Commerce  Commission  ju- 
risdiction to  determine  what  rates,  regulations,  or  prac- 
tices are  just  and  reasonable,  and  declares  that  such 
rules  and  regulations  established  by  telegraph  companies 
or  other  common  carriers  are  deemed  just  and  reason- 
able until  changed  by  the  Interstate  Commerce  Commis- 
sion. Western  Union  Tel.  Co.  v.  Lee  (1917),  174  Ky. 
210, 192  S.  W.  70,  Ann.  Cas.  1918C  1026 ;  Western  Union 
Tel  Co.  V.  Bank,  etc.  (1916),  53  Okla.  398,  156  Pac. 
1175. 

In  Gardner  v.  Western  Union  Tel.  Co.  (1916),  231 
Fed.  405,  145  C.  C.  A.  399,  the  plaintiff  sued  in  the  fed- 
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eral  court  for  delay  in  delivering  an  unrepealed  inter- 
state message,  without  having  presented  his  claim 
within  the  time  required  by  the  printed  conditions  on 
the  back  of  the  telegram.  It  was  contended  that  that 
case  was  governed  by  §9,  Art.  23,  of  the  Constitution 
of  Oklahoma,  which  provides  that :  "Any  provision  of 
any  contract  or  agreement,  express  or  implied,  stipulat- 
ing for  notice  or  demand  other  than  such  as  may  be 
provided  by  law,  as  a  condition  precedent  to  establish 
any  claim,  demand,  or  liability,  shall  be  null  and  void." 

In  holding  that  said  constitutional  provision  did  not 
apply  for  the  reason  that  the  telegram  involved  was 
interstate  commerce,  it  was  said :  "Congress  has  taken 
possession  of  the  field  of  interstate  commerce  by  tele- 
graph and  it  results  that  the  power  of  the  states  to  legis- 
late with  reference  thereto  has  been  suspended.  The 
great  necessity  that  commerce  between  the  states 
should  be  free  from  such  interference  applies  in  a 
marked  degree  to  interstate  commerce  by  telegraph.  If 
the  regulation  which  is  pleaded  in  bar  in  this  suit  should 
be  held  valid  in  Kansas,  and  void  in  Oklahoma,  and  the 
illustration  may  be  extended  to  all  the  states  of  the 
Union,  then  the  power  of  the  United  States  to  regulate 
commerce  between  the  states  in  relation  to  telegraphic 
business  would  not  only  be  directly  interfered  with,  but 
destroyed.  *  *  *  We  are  therefore  of  the  opinion 
that  Congress  having  taken  possession  of  the  field  of 
interstate  commerce  by  telegraph,  the  provision  of  the 
Constitution  of  Oklahoma  relied  upon  has  become  in- 
operative for  the  purpose  of  striking  down  the  regula- 
tion in  question.  Whether  the  regulation  is  a  reason- 
able one  or  not  is  in  our  judgment  a  question  for  the 
Interstate  Commerce  Commission  to  determine." 

Western  Union  Tel.  Co.  v.  Bank,  etc.,  supra,  is  a  case 
very  much  like  the  one  at  bar.  It  was  there  said :  "The 
fact  that  plaintiff  was  the  sendee  of  the  message,  and 
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not  the  sender,  can  make  no  difference.  The  weight  of 
authority  is  that  the  sendee  is  bound  by  the  regulations 
prescribed  by  defendant  in  relation  to  the  time  in  which 
a  claim  for  damages  shall  be  presented  and  which  limit 
liability  for  negligence  in  transmitting  an  unrepeated 
message.  The  foundation  of  plaintiff's  action  is  the  al- 
leged negligence  of  the  defendant  in  transmitting  and 
delivering  the  telegram  as  originally  delivered  to  it.  Be- 
fore plaintiff  would  be  entitled  to  maintain  an  action 
there  must  necessarily  be  some  duty  owing  by  defendant 
to  him  from  a  breach  of  which  would  flow  such  right. 
The  contract  between  the  sender  of  said  message  and 
the  defendant  was  for  the  benefit  of  plaintiff,  and,  with- 
out the  delivery  of  said  message  to  defendant  by  the 
sender  and  without  defendant  having  undertaken  to 
transmit  and  deliver  same  to  plaintiff,  there  would  have 
been  no  duty  owing  to  plaintiff  by  defendant,  and  hence 
no  negligence  in  the  absence  of  such  a  contract  for 
which  plaintiff  could  maintain  an  action."  See,  also, 
Haskell,  etc.,  Co.  v.  Postal,  etc.,  Co.  (1915),  114  Me.  277, 
96  Atl.  219;  Meadows  V.  Postal,  etc.,  Co.  (1917),  173  N. 
C.  240,  91S.  E.  1009. 

The  Supreme  Court  of  the  United  States,  in  Postal, 
etc.,  Co.  V.  Warren-Godrvin  Lumber  Co.  (1919),  251  U. 
S.  27,  40  Sup.  Ct.  69,  64  L.  Ed.  118,  said:  "As  it  is 
apparent  on  the  face  of  the  Act  of  1910  that  it  was  in- 
tended to  control  telegraph  companies  by  the  Act  to 
Regulate  Commerce,  we  think  it  clear  that  the  Act  of 
1910  was  designed  to  and  did  subject  such  companies 
as  to  their  interstate  business  to  the  rule  of  equality  and 
uniformity  of  rates  which  it  was  manifestly  the  domi- 
nant purpose  of  the  Act  to  Regulate  Commerce  to  estab- 
lish, a  purpose  which  would  be  wholly  destroyed  if,  as 
held  by  the  court  below,  the  validity  of  contracts  made 
by  telegraph  companies  as  to  their  interstate  commerce 
business  continued  to  be  subjected  to  the  control  of  di- 
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vergent  and  it  may  be  conflicting  local  laws.  ♦  ♦  ♦ 
But  we  need  pursue  the  subject  no  further,  since,  if  not 
technically  authoritatively  controlled,  it  is  in  reason 
persuasively  settled  by  the  decision  of  the  Interstate 
Conunerce  Commission  in  dealing  in  the  case  above  cited 
(Clay  County  ProdiLce  Co:  v.  Western  Union  TeL  Co., 
44  Int.  Com.  Rep.  670)  with  the  very  question  here 
under  consideration  as  the  result  of  the  power  conferred 
by  the  Act  of  Congress  of  1910 ;  by  the  careful  opinion 
of  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit 
dealing  with  the  same  subject  (Gardner  v.  Western 
Union  Telegraph  Co.,  231  Fed.  Rep.  405) ;  and  by  the 
numerous  and  conclusive  opinions  of  state  courts  of  last 
resort  which  in  considering  the  Act  of  1910  from  various 
points  of  view,  reached  the  conclusion  that  that  act  was 
an  exertion  by  Congress  of  its  authority  to  bring  under 
federal  control  the  interstate  business  of  telegraph  com- 
panies and  therefore  was  an  occupation  of  the  field  by 
Congress  which  excluded  state  action.'*  Citing  with  ap- 
proval Western  Union  Tel,  Co.  V.  Bank,  etc.,  supra; 
Meadows  V.  Postal,  etc.,  Co.,  supra;  Gardner  v.  Western 
UnionTel.  Co.,  supra;  Western  Union  Tel.  Co.  v.  Bilisoly 
(1914),  116  Va.  562,  82  S.  E.  91. 

Western  Union  Tel.  Co.  v.  Bilisoly,  supra,  was  an  ac- 
tion to  recover  the  statutory  penalty  for  alleged  delay  in 
delivering  a  telegraphic  message.  The  court  held  that 
such  an  action  would  not  lie,  saying:  "By  an  act  of 
Congress  approved  June  18,  1910,  telegraph  companies, 
so  far  as  interstate  business  is  concerned,  have  been 
placed  under  the  direct  supervision  of  the  Interstate 
Commerce  Commission,  and  are  subject,  so  far  as  ap- 
plicable, to  the  same  rules,  regulations,  restrictions  and 
penalties  that  are  imposed  upon  common  carriers.  This 
act  has  occupied  the  entire  field  and  taken  complete  con- 
trol of  the  regulation  of  telegraph  companies,  and  while 
it  has  impliedly  exempted  them  from  any  penalty  for 
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negligence  it  has  provided  a  severe  maximum  penalty 
for  intentional  discrimination.  *  *  *  It  would  be 
inconvenient  as  well  as  unnecessary  to  recite  the  detailed 
provisions  of  the  act  of  Congress  approved  June  18, 
1910.  It  is  sufficient  to  say  that  by  it  Congress  has 
occupied  the  field  of  regulation  with  respect  to  interstate 
telegrams,  and  hence  the  State  statute  imposing  a  pen- 
alty for  failure  to  make  prompt  delivery  can  no  longer 
be  invoked  in  such  cases.  The  act  of  Congress  has 
ousted  the  State  of  jurisdiction  over  the  subject.'' 

The  liability  of  a  common  carrier  of  telegrams  for 
mental  suffering  is,  since  the  act  of  Congress  of  June  18, 
1910,  supra,  controlled  by  the  federal  law  which  super- 
sedes state  regulations  and  decisions.  Western  Union 
Tel  Co.  V.  Schade  (1917),  137  Tenn.  214, 192  S.  W.  924. 

In  Bailey  v.  Western  Union  Tel.  Co.  (1916),  97  Kan. 
619,  156  Pac.  716,  the  defendant  answered  that  the  re- 
ceipt, transmission  and  delivery  of  the  message  was  a 
part  of  interstate  commerce,  and  was  governed  by  the 
act  of  Congress  of  June,  1910,  and  that  by  the  defend- 
ant's rule  its  liability  was  limited  in  cases  of  unrepeated 
messages  to  the  amount  received  for  sending  the  same. 
The  court  in  holding  this  answer  good  said :  "Prior  to 
the  passage  of  the  act  of  Congress  in  June,  1910,  what- 
ever may  have  been  the  law  governing  the  right  to  re- 
cover damages  on  account  of  the  delay  in  the  delivery  of 
telegraph  messages,  since  the  passage  of  that  act  the  ' 
decisions  appear  almost  unahimous  that  limitations  on 
the  liability  of  telegraph  companies  for  damages  caused 
by  delay  in  delivering  the  messages  are  governed  by  the 
regulation  above  set  out,  and  that  no  other  recovery  can 
be  had."  To  the  same  effect  see  Durre  v.  Western 
Union  Tel  Co.  (1917),  165  Wis.  190,  161  N.  W.  755. 

Meadows  V.  Postal,  etc.,  Co.,  supra,  was  also  an  action 
to  recover  damages  for  failure  to  correctly  transmit  and 
deliver  an  unrepeated  telegram.    It  was  there  held  that, 
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Congress  having  assumed  entire  control  of  interstate 
messages,  the  decisions  of  the  federal  courts  are  con- 
trolling, and  thereunder  a  stipulation  on  the  message 
blank  that  no  recovery  can  be  had  beyond  the  toll  paid 
for  the  message,  unless  repeated  upon  the  payment  of  an 
extra  charge,  is  valid  and  enforceable,  when  the  suit  is 
brought  upon  the  contract,  in  the  courts  of  that  state. 
This  case  was  followed  in  Norris  v.  Western  Union  Tel. 
Co.  (1917),  174  N.  C.  92,  93  S.  E.  465. 

The  Supreme  Court  of  the  United  States  in  Western 
Union  Tel.  Co.  v.  Boegli  (1919),  251  U.  S.  315,  40  Sup. 
Ct.  167,  64  L.  Ed.  281,  in  reversing  the  Supreme  Court 
of  this  state  (187  Ind.  238,  115  N.  E.  773)  said:  "The 
proposition  that  the  Act  of  1910  must  be  narrowly  con- 
strued so  as  to  preserve  the  reserved  power  of  the  State 
over  the  subject  in  hand,  although  it  is  admitted  that 
that  power  is  in  its  nature  federal  and  may  be  exercised 
by  the  State  only  because  of  nonaction  by  Congress,  is 
obviously  too  conflicting  and  unsound  to  require  further 
notice.  ♦  *  *  We  are  of  opinion  that  the  provisions 
of  the  statute  bringing  telegraph  companies  under  the 
Act  to  Regulate  Commerce  as  well  as  placing  them 
under  the  administrative  control  of  the  Interstate  Com- 
merce Commission  so  clearly  establish  the  purpose  of 
Congress  to  subject  such  companies  to  a  uniform  na- 
tional rule  as  to  cause  it  to  be  certain  that  there  was 
no  room  thereafter  for  the  exercise  by  the  several  States 
of  power  to  regulate,  by  penalizing  the  negligent  failure 
to  deliver  promptly  an  interstate  telegram,  and  that  the 
court  below  erred  therefore  in  imposing  the  penalty 
fixed  by  the  state  statute."  See  Western  Union  Tel.  Co. 
v.  Boegli  (1920),  189  Ind.  202, 126  N.  E.  482. 

The  Interstate  Commerce  Act,  as  amended  June,  1910, 
has  expanded  until  it  comprehend3  and  includes 

1-2.  the  questions  involved  in  the  case  at  bar,  and, 
being  the  supreme  law  in  so  far  as  interstate 
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telegrams  are  concerned,  suspends  the  operation  of  any 
state  statute  or  regulation,  or  the  force  and  effect  of  any 
decision  in  opposition  thereto,  in  so  far  as  they  conflict 
with  said  amendment.  From  the  above  authorities,  it 
is  clear  that  Congress  having  assumed  jurisdiction  to 
regulate  telegraphic  business  of  an  interstate  nature, 
its  authority  in  the  premises  is  supreme,  and  the  rules 
and  regulations  prescribed  by  appellant  in  accordance 
with  the  authority  conferred  by  ttie  act,  so  long  as  they 
have  not  been  declared  unreasonable,  are  binding  upon 
the  parties  hereto. 

It  follows  that  the  conditions  printed  on  the  back  of 
the  telegram  limiting  the  liability  of  appellant  for  mis- 
takes in  the  transmission  or  delivery  of  an  unre- 

3.  peated  telegram  to  the  amount  received  for  send- 
ing the  same,  and  requiring  claims  for  damages 
to  be  presented  within  sixty  days,  are  binding  upon  the 
parties  hereto. 

The  court  erred  in  sustaining  the  demurrers  to  the 
several  paragraphs  of  answer  which  sought  to  limit  ap- 
pellant's liability  under  the  contract.  Judgment  re- 
versed, with  directions  to  grant  appellant  a  new  trial, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Hawkins  v.  Rieman. 

[No.  10,212.    Filed  December  19,  1919.     Rehearing  denied  Febru- 
ary 27,  1920.     Transfer  denied  April  1,  1920.] 

1.  Bills  and  Notes. — Actions. — Plea  of  Non  Eat  Factum, — 
Admissibility. — Evidence. — In  an  action  by  the  assignee  of 
promissory  notes  where  rum  est  factum  is  pleaded,  evidence  that 
the  maker  had  delivered  the  notes  to  the  payee,  together  with 
the  circumstances  leading  thereto,  was  prima  facie  evidence  of 
execution  of  the  notes  sufficient  to  permit  them  to  be  introduced 
and  read  in  evidence,    p.  129. 
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2.  Appeal. — Review, — Matters  Not  Presented  to  Court  Below. — 
Evidence. — ^An  objection  to  the  admissibility  of  evid^ice  not 
made  at  the  trial,  will  not  be  considered  on  appeal,    p.  129. 

3.  Appeal. — Conflicting  Evidence. — No  question  is  presented  for 
decision  on  appeal  by  an  assertion  that  the  verdict  is  not  sup- 
ported by  a  preponderance  of  the  evidence  on  an  essential  ques- 
tion, where  the  evidence  as  to  that  question  is  conflicting,     p.  129. 

4.  Bills  and  Notes. — Consideration. — Sufficiency. — Jury  Ques- 
tion. — In  an  action  on  promissory  notes  wherein  an  answer  of 
no  consideration  was  filed,  evidence  examined  and  held  sufficient 
to  make  the  question  of  the  sufficiency  of  the  consideration  a 
matter  for  the  jury.    p.  131. 

5.  Bills  and  Notes. — Sufficiency  of  Consideration. — Notes  exe- 
cuted in  payment  for  services  in  securing  the  signature  of 
payee's  husband  to  an  instrument-  desired  by  the  maker,  are 
supported  by  a  sufficient  consideration,    p.  131. 

6.  Trial. — Instructions. — Considered  Together. — BUls  and  Notes. 
— Where  in  an  action  on  promissory  notes  there  is  an  issue 
of  non  est  factum,  it  is  not  reversible  error  to  instruct  by  one 
instruction  that  the  question  is  whether  the  signatures  involved 
were  genuine  or  forged,  where  other  instructions  plainly  in- 
formed the  jury  that  the  plaintiff  had  the  burden  of  proving  the 
execution  of  the  notes,  including  their  delivery,  and  properly 
instructed  the  jury  as  to  the  preponderance  of  evidence  and 
its  duty  should  plaintiff's  proof  only  equal  in  weight  that  in- 
troduced by  defendant    p.  132. 

7.  Trial. — Instructions. — Requests  Covered  By  Instructions 
Given. — Requested  instructions,  though  correct  statements  of 
the  law,  are  properly  refused  when  fully  covered  by  instruc- 
tions given,    p.  133. 

From  Union  Circuit  Court;  Raymond  S.  Springer, 
Judge. 

Action  by  Andrew  H.  Rieman  against  David  Hawkins. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

John  D.  Megee,  A.  J.  Ross  and  William  L.  Newbold, 
for  appellant. 

Lon  Conner,  Pigman  &  Roberts  and  D.  W.  McKee,  for 
appellee. 

McMahan,  J. — This  is  an  action  by  appellee  against 
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the  appellant  to  recover  upon  three  promissory  notes, 
each  for  $500,  and  alleged  to  have  been  executed  by  the 
appellant  to  one  Bertha  Musser,  and  by  her  assi^ed  in 
writing  to  appellee.  The  appellant  answered:  (1) 
General  denial;  (2)  no  consideration;  (3)  that  appellee 
was  not  the  real  party  in  interest;  (4)  non  est  factum. 
Appellee  filed  a  reply  of  general  denial.  Trial  by  jury. 
Verdict  and  judgment  for  appellee.  The  error  assigned 
is  the  overruling  of  appellant's  motion  for  a  new  trial. 
Appellant  first  contends  that  the  court  erred  in  ad- 
mitting each  of  the  notes  in  evidence  without  "some 
proof  of  their  execution."    Before  offering  the 

1.  notes  in  evidence,  appellee  had  proved  by  Mrs. 
Musser  that  appellant  had  delivered  the  notes  to 

her,  together  with  the  circumstances  leading  up  to  and 
connected  with  such  delivery.  This  was  prima  facie 
evidence  of  execution,  and  sufficient  to  authorize  the 
court  to  permit  them  to  be  introduced  and  read  in  evi- 
dence. 

Appellant  also  contends  that  it  was  error  to  admit  said 
notes  in  evidence  because  they  were  not  properly  identi- 
fied.   The  notes  were  assigned  by  Mrs.  Musser  to 

2.  "A.  H.  Rieman."     Appellant  insists  that  there 
was  no  allegation  in  the  complaint  or  proof  that 

A.  H.  Rieman  and  Andrew  H.  Rieman  was  the  same  per- 
son ;  that  in  the  absence  of  such  allegation  and  proof  it 
was  error  to  admit  the  notes  in  evidence.  It  is  sufficient 
answer  to  this  contention  to  say  that  no  such  objection 
was  made  to  the  admissibility  of  the  notes  at  the  time 
they  were  offered  in  evidence. 

Appellafit  also  contends  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence.    Appellant  concedes  that 
there  is  some  evidence  that  he  signed  the  notes 

3.  sued  on,  but  he  contends  that  appellee  did  not 
have  the  "preponderance  of  the  evidence  on  the 

Vol.  73—9 
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question  of  delivery."    The  evidence  on  the  question  of 
the  delivery  of  the  notes  was  conflicting. 

The  next  contention  of  appellant  is  that  the  evidence 
does  not  show  any  consideration.  The  circumstances 
surrounding  the  execution  of  these  notes  are  somewhat 
indefinite  and  vague.  It  does  appear,  however,  that  at 
one  time  the  appellant  conveyed  a  tract  of  land  to  Bertha 
Musser,  or  her  husband,  George  Musser ;  that  he  after- 
wards foreclosed  the  mortgage  against  them,  and  bid  in 
the  land  at  sheriff's  sale,  and  afterwards  assigned  the 
certificate  of  purchase  to  John  Hammond ;  that,  prior  to 
the  conveyance  of  said  land  to  the  Mussers,  the  appel- 
lant had  given  George  Musser  a  check  for  $370  with 
directions  to  turn  the  proceeds  over  to  one  Foster ;  that 
Musser,  instead  of  doing  so,  cashed  the  check,  retaining 
$20,  and  turned  $350  of  the  proceeds  over  to  said  Ham- 
mond. Appellant,  for  some  reason  not  disclosed  by  the 
evidence,  desired  to  "get  even"  with  Hammond.  How 
he  expected  to  get  even  is  not  explained  by  the  evidence. 
He  was,  however,  desirous  of  getting  George  Musser  to 
sign  an  order  directing  Hammond  to  pay  said  $350  to 
appellant.  Mr.  Musser  was  not  inclined  to  sign  this 
order.  Appellant,  with  the  idea  of  getting  his  money 
back  from  Musser  and  Hammond,  and  to  "get  even" 
with  somebody,  was  desirous  of  having  Musser's  signa- 
ture to  this  order  and,  according  to  the  testimony  of 
Mrs.  Musser,  he  promised  her  that,  if  she  would  induce 
her  husband  to  sign  said  order,  he  would  give  her 
enough  money  to  redeem  their  home  from  the  sheriff's 
sale,  and  that  her  husband  at  her  request  and  solicita- 
tion signed  such  order,  and  that  thereupon  appellant 
gave  her  the  three  notes  in  question,  telling  her  that  she 
could  cash  them,  and  that  they  would  answer  the  same 
purpose  as  money.  Appellant  was  a  man  of  consider- 
able wealth  at  that  time,  owning  about  1,100  acres  of 
land. 
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Appellant  desired  to  secure  the  sigrnature  of  Mr. 
Musser  to  the  order,  and  he  had  a  right  to  agree  with 
Mrs.  Musser  to  compensate  her,  if  she  would  induce  her 
husband  to  sign  such  order.  He  had  a  right  to  fix  the 
value  of  such  services,  and  such  services,  if  performed, 
would  be  a  valuable  consideration,  and  a  sufficient  con- 
sideration, for  the  execution  of  notes  in  controversy, 
even  though  they  called  for  a  much  larger  amount  of 
money  than  the  appellant  was  receiving  back  from 
Musser  and  Hammond.  Mrs.  Musser  testified  concern- 
ing the  agreement  of  appellant  to  give  her  the  money 
to  redeem  her  home  from  the  sheriff's  sale  and  the  cir- 
cumstance connected  with  the  execution  of  the  notes. 
Appellant  did  not  deny  having  had  such  a  conversation 
with  Mrs.  Musser.  He  said  if  he  had  such  a  conversa- 
tion he  had  forgotten  about  it. 

The  question  as  to  whether  there  was  any  considera- 
tion for  the  notes  became  a  question  of  fact  for 

4.  the  jury.    There  was  no  error  in  overruling  the 
motion  for  a  new  trial  because  of  the  insuffi- 
ciency of  the  evidence. 

Appellant  also  complains  of  the  giving  and  the  re- 
fusing to  give  certain  instructions. 

By  the  tenth  instruction  to  the  jury  the  court  charged 
them  to  the  effect  that,  if  it  had  been  proved  by  a  pre- 
ponderance of  the  evidence  that  appellant  prom- 

5.  ised  Mrs.  Musser  to  give  her  the  notes  in  suit  if 
she  would  induce  her  husband  to  sign  a  certain  . 

paper  for  appellant,  and  that  Mrs.  Musser  performed 
said  service  and  the  notes  were  accordingly  executed, 
such  service  was  a  sufficient  consideration  for  the  notes. 
Appellant  desired  to  secure  the  signature  of  George 
Musser  to  an  order  for  the  payment  of  a  sum  then  held 
by  John  Hammond.  If  he  had  employed  an  attorney  to 
secure  this  signature,  no  one  would  question  but  that  the 
act  of  the  attorney  would  be  a  sufficient  consideration  to 
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support  a  note  given  in  payment  for  such  services.  The 
fact  that  the  person  to  whom  the  promise  to  pay  was 
made  happened  to  be  the  wife  of  Mr.  Musser  will  not 
make  any  difference.  There  was  no  error  in  giving  the 
above  instruction. 

By  the  thirteenth  instruction  the  court  told  the  jury 
that  under  the  fourth  paragraph  of  answer  the  ques- 
tion was  whether  the  signatures  to  the  notes 
6.  were  the  genuine  signatures  of  the  appellant,  or 
whether  such  signatures  were  forged.  Appel- 
lant says  that  this  instruction  was  erroneous  for  the 
reason  that,  under  this  answer,  the  burden  was  on  ap- 
pellee to  prove  the  execution  of  the  notes,  which  included 
delivery  as  well  as  the  signing.  The  court  by  the  sixth 
instruction  informed  the  jury  that,  under  the  answer 
of  non  est  factum,  the  burden  was  on  appellee  to  prove 
the  signing  and  execution  of  the  notes,  and  that,  if  the 
appellant  introduced  proof  equal  in  weight  to  that  intro- 
duced by  appellee  on  this  question,  appellee  could  not 
recover.  By  the  twelfth  instruction  the  court  told  the 
jury  that  the  burden  of  proving  the  execution  of  the 
notes  was  on  the  appellee,  and  that  if,  from  all  the  evi- 
dence they  should  find  that  the  notes  were  not  signed 
and  executed  by  appellant,  their  verdict  should  be  for 
appellant.  The  court  by  other  instructions  informed 
the  jury  that  the  burden  was  on  the  appellee  to  prove 
the  material  allegations  of  the  complaint  by  a  prepon- 
derance of  the  evidence  and  that  the  burden  was  on  ap- 
pellant to  prove  the  allegations  to  the  second  and  third 
paragraph  of  answer.  The  fifteenth  instruction  told 
the  jury  that  appellee  could  not  recover  unless  the  evi- 
dence showed  by  a  fair  preponderance  that  the  notes 
were  in  fact  signed  and  executed  by  the  appellant.  The 
court  in  the  nineteenth  instruction  also  informed  the 
jury  that  the  burden  of  proving  the  execution  of  the 
note,  which  includes  delivery,  was  on  appellee.    While 
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the  thirteenth  instruction  is  not  a  model  to  follow,  we 
hold  that,  when  the  instructions  given  are  considered  as 
a  whole  and  in  the  light  of  the  evidence,  its  giving  was 
not  reversible  error. 

The  court  by  instruction  No.  20  informed  the  jury  that 
if  appellee  failed  to  prove  the  material  allegations  of  his 
complaint  by  a  preponderance  of  the  evidence,  and  that 
the  appellant  proved  the  second,  third,  or  fourth  para- 
graphs according  to  the  rules  of  proof  as  stated  in  the 
instructions,  their  verdict  should  be  for  appellant.  Tak- 
ing the  instructions  as  a  whole,  the  jury  was  informed 
that  the  burden  was  on  the  appellee  to  prove  the  execu- 
tion of  the  notes,  and  that,  if  he  failed  to  do  that,  the 
verdict  should  have  been  for  appellant. 

Instructions  Nos.  1  and  2  tendered  by  appellant  and 

refused  by  the  court  were  correct  statements  of  the  law 

relating  to  the  burden  of  proof  in  so  far  as  the 

7.  answer  of  non  est  factum  is  concerned,  but  the 
question  was  fully  covered  by  the  instruction 
given.  The  failure  to  give  these  instructions  was  there- 
fore not  error. 

There  was  no  error  in  overruling  the  motion  for  a 
new  trial.    Judgment  affirmed. 


West  et  al.  v.  Dreher  et  al. 

[No.  10,326.     Filed  April  2,  1920.] 

1.  Mechanics'  Liens. — Statutes. — Construction, — The  construc- 
tion of  mechanic's  lien  statutes  is  strict  to  determine  the  per- 
sons entitled  to  liens,  but  liberal  in  favor  of  those  entitled  to 
their  benefits,    p.  135. 

2.  Mechanics'  Liens. — Houses  on  Contiguous  Lots, — Labor  and 
Material  IndisGriminately  Used, — Single  Contract, — Cases  Dis^ 
anguished, — Where  a  contractor,  under  a  single  contract,  has 
furnished  material  and  performed  labor  in  the  construction  of 
two  separate  dwelling  houses,  one  house  on  each  of  two  con- 
tiguous lots,  the  labor  and  materials  going  indiscriminately  into 
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the  construction  of  both  houses,  he  is,  under  §8295  Bums'  Supp. 
1918,  Acts  1915  p.  106,  entitled,  by  a  single  notice,  to  a  lien  on 
both  houses  and  lots.  (Hill  v.  Braden,  54  Ind.  72;  Wilkinaon 
V.  Rust,  57  Ind.  172,  and  McGrew  v.  McCarty,  78  Ind.  496,  dis- 
ting:uished.)     p.  135. 

From  Steuben  Circuit  Court ;  Dan  M.  LivJc,  Judge. 

Action  by  Charles  A.  West  and  others  against  George 
A.  Dreher  and  others.  From  a  judgment  for  insuffi- 
cient relief,  plaintiffs  appeal.    Reversed. 

J.  Maxwell  Life,  for  appellants. 
Bratton  &  HeckerUively   and  Best  &   Yotter,   for 
appellees. 

Remy,  p.  J. — On  November  27, 1914,  appellee  Dreher, 
being  the  owner  in  fee  simple  of  two  certain  contiguous 
lots  in  the  town  of  Pleasant  Lake,  mortgaged  the  same 
to  appellee  First  State  Bank  to  secure  the  payment  of 
certain  promissory  notes.  On  August  1,  1915,  said  ap- 
pellee Dreher  entered  into  a  contract  with  appellants, 
by  the  terms  of  which  contract  appellants  agreed  to 
furnish  certain  materials  and  to  do  certain  work  in  and 
about  the  construction  of  two  dwelling  houses  which 
appellee  Dreher  was  at  the  time  erecting  on  the 
lots.  In  accordance  with  the  contract,  the  materials 
were  furnished  and  the  work  done  by  appellants,  but 
the  agreed  consideration  therefor  was  not  fully  paid; 
and  appellants,  to  secure  the  payment  of  the  balance 
due  them,  filed  a  written  notice  of  their  intention  to  hold 
a  mechanic's  lien  on  both  of  the  lots  for  the  amount  of 
$250.  The  notice  was  filed  within  sixty  days  after 
the  labor  was  furnished  and  the  work  done,  and  was 
recorded  as  required  by  law.  Later,  and  within  the 
time  fixed  by  the  statute,  this  suit  was  commenced 
against  appellee  Dreher  and  others  interested,  including 
the  First  State  Bank,  whose  mortgage  on  the  lots  re- 
mained unsatisfied. 
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By  a  special  findingr*  the  trial  court  found  the  above 
facts,  and  by  conclusions  of  law  found  that  appellants 
were  entitled  to  a  judgment  against  appellee  Dreher  for 
the  amount  due  them;  but  found  that  appellants  were 
not  entitled  to  a  foreclosure  of  their  lien  which  the  court 
held  to  be  ''void  and  invalid  as  upon  the  real  estate 
therein  described/' 

The  question  involved  in  this  appeal  is:  Where  a 
contractor,  under  a  single  contract,  has  furnished  ma- 
terials and  performed  labor  in  the  construction 

1-2.  of  two  separate  dwelling  houses,  one  house  on 
each  of  two  contiguous  lots,  the  labor  and  mate- 
rials having  gone  indiscriminately  into  the  construction 
of  both  houses,  is  such  contractor,  under  §8295  Bums 
1914,  as  amended  by  the  act  of  1915  (Acts  1915  p.  106) , 
entitled,  by  a  single  notice,  to  a  lien  on  both  houses  and 
lots  ?  The  question  must  be  answered  in  the  affirmative. 
It  has  many  times  been  held,  and  is  the  law  in  this 
state,  that,  although  mechanic's  lien  statutes  must  be 
strictly  construed  in  determining  the  persons  entitled 
to  such  liens,  nevertheless  such  statutes,  being  remedial 
in  character,  must  be  liberally  construed  in  favor  of 
those  entitled  to  their  benefits.  McNamee  v.  Rauck 
(1891),  128  Ind.  59,  27  N.  E.  423;  Pere  Marquette  R. 
Co.  V.  Baertz  (1905),  36  Ind.  App.  408,  74  N.  E.  51; 
Cline  V.  Indianapolis  Mortar,  etc.,  Co.  (1917),  65  Ind. 
App.  383,  117  N.  E.  509. 

Substantially  the  same  question  here  presented  was 
before  the  United  States  Supreme  Court  in  an  appeal 
from  the  Supreme  Court  of  the  District  of  Columbia. 
Phillips  W.  Gilbert  (1879),  101  U.  S.  721,  25  L.  Ed.  833. 
The  mechanic's  lien  statute  of  the  District  of  Columbia 
is  not  materially  different  from  the  Indiana  statute.  In 
that  case,  a  contractor  sought  to  foreclose  a  lien  for 
labor  performed  and  material  furnished  in  the  construc- 
tion of  a  row  of  buildings  built  on  contiguous  lots.    The 
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court,  in  an  opinion  written  by  Justice  Bradley,  said: 
"The  contract  was  one,  and  related  to  the  row  as  an  en- 
tirety, and  not  to  the  particular  buildings  separately. 
The  whole  row  was  a  building,  within  the  meaning  of 
the  law,  from  having  been  united  by  the  parties  in  one 
contract,  as  one  general  piece  of  work"  So  in  the  case 
at  bar,  under  the  facts  found  by  the  trial  court,  the  two 
houses,  within  the  mechanic's-lien  law  of  this  State,  are 
one  piece  of  work,  and  appellant's  lien  is  valid  and  en- 
forceable. Premier  Steel  Co.  v.  McElwaine-Richards 
Co.  (1896),  144  Ind.  614,  43  N.  E.  876;  Windfall  Nat. 
Gas,  etc.,  Co.  v.  Roe  (1908),  42  Ind.  App.  278,  85  N.  E. 
722 ;  Maryland  Brick  Co.  V.  Spilman  (1892) ,  76  Md.  337, 
25  Atl.  297, 17  L.  R.  A.  599,  35  Am.  St.  431 ;  18  R.  C.  L. 
951.  See,  also,  Judah  v.  F.  H.  Cheyne  Electric  Co. 
(1913),  53  Ind.  App.  476, 101  N.  E.  1039. 

Appellee  cites  HiU  v.  Braden  (1876),  54  Ind.  72, 
Wilkerson  v.  Rust  (1877),  57  Ind.  172,  and  McGrew  V. 
McCarty  (1881),  78  Ind.  496,  as  holding  a  contrary 
doctrine.  It  will  be  observed  that  the  Premier  Steel 
Company  case,  supra,  is  a  later  expression  of  our  Su- 
preme Court.  Besides,  the  facts  in  those  cases  are  so 
different  that  they  are  not  controlling. 

Judgment  reversed,  with  instructions  to  the  trial 
court  to  restate  its  conclusions  of  law,  and  enter  a  de- 
cree for  appellants,  all  in  accordance  with  this  opinion. 


Mueller  v.  Klingman. 

[No.  10,642.     Filed  December  18,  1919.     Rehearing  denied  Apri 

2,  1920.] 

Master  and  Servant. — Workmen's  Compensation. — Death  From 
Biota  By  Coservant. — The  death  of  a  workman  from  a  blow 
by  a  hammer  thrown  by  a  fellow  servant  as  the  result  of  a  dis- 
agreement arising  out  of  the  employer's  work,  was  caused  by 
an  accident  arising  out  of  and  in  the  course  of  his  employment. 
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From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  by  Mrs.  Leo  Klingman 
against  J.  Harry  Mueller.  From  an  award  for  the  appli- 
cant, the  defendant  appeals.    Affirmed. 

Landers,  McKay,  Turner  &  Merrell,  for  appellant. 
Henry  U.  Johnson  and  John  F.  Robbins,  for  appellee. 

Enloe,  J. — In  December,  1918,  the  appellant,  a  con- 
tractor, under  the  name  and  style  of  "Economy  Engi- 
neering Company,"  was  engaged  in  constructing  the 
building  known  as  the  New  K.  of  P.  Building,  in  Rich- 
mond, Indiana,  and  one  Gideon  Klingman  was  an  em- 
ploye of  said  appellant,  working  thereon.  On  December 
4,  1918,  said  Klingman,  while  engaged  at  his  work  on 
the  building,  was  killed  by  being  struck  in  the  back  of 
the  head  by  a  hammer,  then  and  there  thrown  by  one 
Howard,  a  fellow  servant. 

The  circumstances  under  which  said  killing  took 
place,  as  disclosed  by  the  record,  were  as  follows :  The 
deceased  and  two  other  men,  employes  of  appellant,  had 
carried  a  piece  of  steel,  to  be  used  for  the  purpose  of 
reinforcing  the  concrete  of  which  said  building  was 
being  constructed,  up  onto  the  floor  and  the  place  where 
said  steel  was  to  be  used,  one  of  said  employes  carrying 
each  end  thereof,  and  the  deceased  supporting  and  car- 
rying the  middle  portion  of  said  rod,  it  being  about  forty 
feet  long  and  quite  heavy.  On  their  arrival  at  the  place 
where  the  rod  was  to  be  placed,  it  was  observed  that 
one  of  the  "U"  irons  into  which  said  rod  was  to  be 
placed  was  out  of  position,  and  one  of  the  men  so  carry- 
ing said  rod  then  and  there  requested  said  Howard  to 
"straighten  up"  the  U,  which  Howard  then  and  there 
did,  and  immediately  remarked,  "I  ain't  got  time  to  fool 
with  you  people,"  to  which  the  deceased  replied,  "I  won't 
ask  anybody  to  help  me  do  my  work,  I  will  do  it  my- 
self," and  that  immediately  thereafter  Howard  threw 
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the  hammer,  striking  and  so  injuring  the  deceased  that 
he  died  shortly  thereafter. 

The  appellant  testified  as  a  witness  in  this  case,  both 
as  a  witness  for  claimant  and  in  his  own  behalf,  and 
among  other  things  testified  that:  "I  made  a  rule  I 
didn't  want  one  man  waiting  on  the  other  for  the  other 
to  help  him.  I  said  they  were  to  work  together,  and 
see  they  got  the  work  done,  and  I  told  them  when  I  em- 
ployed them  they  had  to  help  the  other  man  as  much 
as  possible,  that  if  a  man  was  waiting  for  something  to 
be  done,  that  the  other  man  must  stop  what  he  was 
doing  and  go  help  him."  He  also  testified  that  after  the 
injury  he  took  Klingman  to  his  home,  and  told  Mrs. 
Klingman  "to  bathe  his  head,  while  he  went  for  the 
doctor." 

On  December  5,  1918,  by  the  name  and  style  of  Econ- 
omy Engineering  Company,  appellant  duly  made  a  re- 
port of  said  accident,  as  required  by  law,  which  said 
report  was  filed  with  the  Industrial  Board,  December 
11,  1918.  In  said  report  it  was  stated,  among  other 
things,  that  said  Engineering  Company  had  twenty- 
three  employes;  that  one  of  said  employes,  Gideon 
Klingman,  met  his  death  by  accident  on  December  4, 
1918 ;  that  he  was  killed  by  a  blow  of  a  hammer,  thrown 
by  James  Howard,  a  laborer;  that  his  wages  were  $24 
per  week;  that  said  Klingman  left  his  wife,  Mrs.  Gid 
Klingman,  Richmond,  Indiana  wholly  dependent.  Said 
report  was  signed  by  said  engineering  company,  by  the 
appellant,  styling  himself  therein  as  "president." 

On  December  24,  1918,  the  appellee,  as  the  dependent 
widow  of  said  Gideon  Klingman,  gave  notice  to  appel- 
lant of  the  accident,  and,  her  compensation  therefor  not 
having  been  adjusted,  on  January  22,  1919,  she  duly 
made  application  to  the  Industrial  Board  for  an  adjust- 
ment of  her  claim  for  compensation. 

Thereafter  the  cause  was  heard  by  one  member  of 
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said  board,  who  made  an  award  of  compensation  to  ap- 
pellee, from  which  award  the  appellant  filed  his  appli- 
cation for  a  review  by  the  full  board,  and  such  review 
was  accordingly  had,  additional  evidence  being  heard  at 
request  of  appellant.  Upon  such  review  the  appellee 
was  awarded  compensation  at  the  rate  of  $13.20  per 
week,  for  300  weeks,  also  funeral  and  burial  expenses 
not  exceeding  $100.  From  this  award  the  appellant 
prosecutes  this  appeal.  The. findings  are  sufficient  in 
form,  and  the  only  question  we  are  called  upon  to  con- 
sider is  the  sufficiency  of  the  evidence  to  support  them. 

It  has  been  held  that  an  employe  is  injured  in  the 
course  of  his  emplo3maent  where  the  injury  occurs 
within  the  period  of  his  employment,  at  a  place  where 
he  may  reasonably  be,  and  while  he  is  reasonably  ful- 
filling the  duties  of  his  employment,  or  engaged  in  doing 
something  incidental  thereto.  Swift  &  Co.  V.  Industrial 
Comm.  (1919),  287  111.  564,  122  N.  E.  796. 

It  has  also  been  said  that  there  must  be  some  causal 
relation  between  the  employment  and  the  injury;  that 
it  is  not  necessary  to  be  one  which  ought  to  have  been 
foreseen  or  expected,  but  it  must  be  one  which,  after 
the  event,  may  be  seen  to  have  had  its  origin  in  the  na- 
ture of  the  employment.  Swift  &  Co.  v.  Industrial 
Coram.,  supra.  In  Pekin  Cooperage  Co.  V.  Industrial 
Com.  Comm.  (1918),  285  111.  31,  120  N.  E.  530,  it  was 
said,  after  reviewing  a  number  of  cases:  "All  concur 
in  the  rule  that  the  accident,  to  be  within  the  compensa- 
tion act,  must  have  had  its  origin  in  some  risk  of  the 
employment.  No  fixed  rule  to  determine  what  is  a  risk 
of  the  employment  has  been  established.  When  men 
are  working  together  at  the  same  work  disagreements 
may  be  expected  to  arise  about  the  work,  the  manner 
of  doing  it,  as  to  the  use  of  tools,  interference  with  one 
another,  and  many  other  details  which  may  be  trifling 
or  important.     Infirmity  of  temper,  or  worse,  may  be 
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expected,  and  occasionally  blows  and  fighting:.  Where 
the  disagreement  arises  out  of  the  employer's  work  in 
which  two  men  are  engaged  and  as  a  result  of  it  one 
injures  the  other,  it  may  be  inferred  that  the  injury 
arose  out  of  the  employment." 

Under  the  above  rules,  upon  the  record  before  us, 
there  can  be  no  question  as  to  the  death  of  deceased  hav- 
ing been  caused  by  an  accident  arising  out  of  and  in 
the  course  of  his  emplo3maent.  The  findings  are  sus- 
tained by  the  evidence. 

The  award  of  the  Industrial  Board  is  affirmed,  and 
the  amount  thereof  is  increased  five  per  cent.,  as  pro- 
vided by  §3  of  the  amendment  of  1917.  (Acts  1917 
p.  154.) 


Cain  School  Township  v.  Snyder. 

[No.  10,315.     Filed  April  2,  1920.] 

1.  Municipal  Corporations. — Conatruction  of  Sidewalka, — Stat- 
utes.— By  Acts  1913  p.  749,  §9005a  et  seq.  Bums  1914,  an  inde- 
pendent and  simplified  procedure  was  provided  for  the  construc- 
tion of  sidewalks  in  towns,    p.  143. 

2.  Municipal  Corporations. — Sidewalk  Constructioru — Assess- 
ment of  Cost, — Necessity, — Where  a  town  constructs  a  side- 
walk under  §9005a  et  seq.  Bums  1914,  Acts  1913  p.  749,  formal 
assessment  against  abutting  real  estate  is  not  essential,    p.  143. 

3.  Municipal  Corporations.  —  Sidewalk  Construction,  —  Con- 
tractor's Suits  to  Foreclose  Liens, — Pleading, — In  a  suit  by  the 
contractor  to  foreclose  a  lien  for  the  construction  of  a  side- 
walk under  Acts  1913  p.  749,  §9005a  et  seq.  Bums  1914,  it  is 
not  necessary  that  the  record,  or  any  part  thereof,  made  by 
the  town  board  relating  to  the  improvement  should  be  averred 
in  or  made  an  exhibit  to  the  complaint,     p.  143. 

4.  Municipal  Corporations. — Schools  and  School  Districts, — 
Sidewalk  Construction. — Liens. — Statutes, — A  contractor,  by 
constructing  a  sidewalk  along  real  estate  of  a  school  township 
under  §9005a  st  seq.  Bums  1914,  Acts  1913  p.  749,  acquires  a 
lien  thereon  for  the  contract  price  of  the  work,  by  virtue  of  the 
provisions  of  §6670  Bums  1914,  Acts  1903  p.  334,  making  such 
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real  estate  subject  to  liens  for  public  improvements  except  as 
to  penalties  and  attorney's  fees.    p.  144. 

5.  Municipal  Corforations. — Sidewalk  Construction. — Ldena, — 
Finality  of. — Actions  Upon.^Right  of  Contractor  to  Sue. — The 
obligation  to  pay,  and  statutory  lien  in  favor  of,  the  contractor 
for  the  construction  of  a  sidewalk  under  Acts  1913  p.  749, 
§9005a  et  seq*  Bums  1914,  were  subject  to  controversy,  adjust- 
ment and  litigation,  and  the  contractor  had  the  right  to  sue  to 
have  the  extent  of  his  claim  judicially  determined  and  his  lien 
declared  and  established,     p.  144. 

6.  Appeal. — Relief  Granted. — Question  Not  Presented. — Schools 
and  School  Districts. — In  a  suit  to  enforce  a  lien  for  sidewalk 
construction  against  a  school  township,  the  question  whether 
the  judgment  went  too  far  in  directing  the  sale  of  the  prop- 
erty is  not  presented  on  appeal  by  defendant  which  refused  to 
plead  after  its  demurrer  to  the  complaint  was  overruled,  p.  144. 

From  Fountain  Circuit  Court,  /.  E.  Schoonover, 
Judge. 

Action  by  Dan  Snyder  against  Cain  School  Township. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

A.  T.  Ldvengood,  for  appellant. 

/.  F.  Davidson  and  O.  S.  DottgUiss,  for  appellee. 

Statement  by  Dausman,  J. : 

On  May  31,  1917,  appellee  instituted  this  action  by 
filing  the  following  complaint:  "The  defendant  is  a 
School  Township  in  Fountain  County.  On  September 
3, 1915,  the  Board  of  Trustees  of  the  Town  of  Hillsboro 
adopted  a  resolution  for  the  construction  of  a  cement 
sidewalk  on  the  west  side  of  Murphy  Street  from  Main 
Street  to  Boggs  Street.  Notice  of  the  adoption  of  the 
resolution  was  duly  served  on  the  trustee  of  the  School 
Township  on  September  4,  1915.  The  School  Town- 
ship then  owned  the  following  described  real  estate 
which  abutted  said  improvement  and  which  was  liable 
to  be  assessed  for  the  construction  of  said  sidewalk,  to- 
wit:     (Here  follows  the  description  of  a  tract  contain- 
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ing  3.75  acres) .  The  defendant  failed  to  construct  the 
proposed  sidewalk  within  20  days  after  notice.  There- 
after the  Town  Board  advertised  for  bids  for  the  con- 
struction of  the  sidewalk,  and  the  planitiff,  being  the 
lowest  and  best  bidder,  was  awarded  the  contract  there- 
for for  the  sum  of  $389.00.  Thereupon  the  plaintiff 
entered  into  a  written  contract  with  said  Town  on  No- 
vember 17,  1915,  to  construct  said  sidewalk  in  accord- 
ance with  said  resolution,  and  filed  his  bond  to  the  ac- 
ceptance and  approval  of  the  Town  Board.  The  plain- 
tiff duly  constructed  said  sidewalk  in  accordance  with 
said  contract,  and  the  sidewalk  was  accepted  and  ap- 
proved by  the  Town  Board;  but  notwithstanding  that 
more  than  20  days  have  elapsed  since  the  completion  of 
the  sidewalk  the  defendant  has  paid  no  part  of  the  cost 
thereof.  The  entire  length  of  said  sidewalk  abutting 
the  real  estate  above  described  and  abutting  other  real 
estate  is  759  feet,  and  the  length  of  the  defendant's  real 
estate  abutting  on  said  sidewalk  is  396  feet;  the  price 
per  foot  for  constructing  the  sidewalk  is  51.2  cents; 
and  by  reason  of  the  construction  of  said  sidewalk  said 
School  Township  owes  plaintiff  $202.75. 

"Wherefore,  plaintiff  demands  judgment  for  the  fore- 
closure of  his  lien  on  said  real  estate  for  $425.00,  and 
for  all  other  proper  relief." 

Appellant  demurred  to  the  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  In  the  memorandum  accompanying 
the  demurrer  seven  reasons  are  specified  why  the  com- 
plaint is  insufficient,  all  of  which  are  waived  except  two, 
viz.:  (4)  There  was  no  statute  in  force  at  the  time 
the  complaint  was  filed  which  provided  for  the  fore- 
closure of  a  street  lien  against  a  school  corporation ;  and 
(7)  no  copy  of  the  assessment  is  filed  as  an  exhibit,  and 
there  is  no  allegation  that  an  assessment  was  made 
against  the  real  estate  by  the  board  of  trustees  of  said 
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town.  The  demurrer  was  overruled  and  appellant  re- 
fused to  plead.  The  court  heard  evidence  and  found 
for  appellee  in  the  sum  of  $202.75  and  that  he  was  en- 
titled to  foreclose  his  lien  on  the  real  estate  described  in 
his  complaint.  Thereupon  the  court  adjudged  and  de- 
creed that  the  lien  be  foreclosed,  and  that  the  real  es- 
tate be  sold  by  the  sheriff  for  the  payment  of  said  sum 
so  due  the  plaintiff. 

The  only  alleged  error  presented  is  the  overruling  of 
the  demurrer. 


Dausman,  J.,  delivered  the  opinion  of  the  court: 

It  is  apparent  that  in  the  matter  of  the  public  im- 
provement the  trustees  of  the  town  of  Hillsboro  followed 
the  procedure  prescribed  by  the  act  approved 
1-3.  March  15,  1913.  Acts  1913  p.  749,  §9005a 
Bums  1914.  That  act  contains  no  reference  to 
the  general  law  for  the  government  of  cities  and  towns. 
Evidently  the  legislature  intended  that  it  should  stand 
alone  as  an  independent  law  and  complete  within  itself. 
Its  purpose  was  to  provide  a  simplified  procedure  for 
the  construction  of  sidewalks  in  towns.  We  are  of  the 
opinion  that  it  was  not  essential  that  the  town  board 
should  have  made  a  formal  assessment  against  the  real 
estate  abutting  on  the  sidewalk,  and  that  it  was  not  nec- 
essary that  the  record,  or  any  part  thereof,  made  by 
the  town  board  and  relating  to  the  improvement,  should 
have  been  averred  in  the  complaint  or  made  an  exhibit 
thereto.  Section  4  of  that  act  was  amended,  and  §5  and 
§6  thereof  were  repealed  in  1917.  Acts  1917  p.  683. 
But,  by  virtue  of  a  provision  in  the  last-named  act,  the 
proceeding  for  the  public  improvement  involved  in  the 
case  at  bar  was  not  affected  thereby  in  any  manner 
whatsoever. 

Was  the  contractor  entitled  to  foreclose  a  lien  on  the 
real  estate  of  the  school  township  for  the  cost  of  con- 


144         APPELLATE  COURT  OF  INDIANA, 

Cain  School  Tp.  v.  Snyder— 73  Ind.  App.  140. 

structing  that  portion  of  the  sidewalk  abutting 

4.  thereon?    In  1903  the  legislature  enacted  a  law 
to  the  effect  that  all  common  school  corporations 

of  this  state  shall  be  subject  to  the  same  duties  and 
liabilities  in  respect  to  municipal  assessments  for  the 
cost  of  public  improvements  affecting  their  real  estate 
as  private  owners  of  real  estate,  and  that  the  real  es- 
tate of  school  corporations  shall  be  subject  to  liens  on 
account  of  public  improvements  the  same  as  if  it  had 
been  owned  by  a  private  citizen,  excepting  only  as  to 
penalties  and  attorney's  fees.  Acts  1903  p.  334,  §6670 
Bums  1914.  This  act  and  the  act  of  1913,  above,  must 
be  read  together.  It  is  clear,  therefore,  that  the  facts 
averred  in  the  complaint  entitled  the  contractor  to  a 
lien  on  the  real  estate  therein  described  to  the  extent 
provided  by  statute.  Upon  the  completion  of  the  work 
there  existed  by  virtue  of  the  statute  an  obligation  on 
the  school  township  to  pay  the  contractor  the  contract 
price  for  constructing  the  sidewalk  along  its  property, 
and  the  amount  thereof  became  a  lien  on  the  property. 
But  the  obligation  and  the  statutory  lien  in  favor  of 
the  contractor  was  not  a  finality.  The  matter  was  sub- 
ject to  litigation.     Certain  facts  might  be  contro- 

5.  verted  and  certain  features  were  subject  to  ad- 
justment.   The  contractor,   therefore,   had  the 

right  to  invoke  the  aid  of  a  court  for  the  purpose  of 
putting  his  rights  beyond  question  by  reducing  his  claim 
to  a  judgment.  It  was  eminently  proper  that  he  should 
have  his  lien  judicially  declared  and  established,  and  the 
extent  and  amount  thereof  judicially  determined.  See 
Louisville,  etc.,  R.  Co.  v.  State  (1890),  122  Ind.  443,  24 
N.  E.  350. 
But  counsel  for  appellant  says  that  on  the  facts 
averred  the  contractor  is  not  entitled  to  have  the 

6.  real  estate  of  the  school  township  sold,  and  that 
the  judgment  in  that  respect  goes  too  far.     See 
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Lov>e  V.  Board,  etc.  (1884),  94  Ind.  553;  Edgerton  v. 
Huntington  School  Tp.  (1890),  126  Ind.  261,  26  N.  E. 
156.  That  question  is  not  properly  presented  in  this 
appeal,  and  we  do  not  decide  it.  Elliott,  App.  Proc. 
§§330  to  335,  inclusive.  If  appellant  had  answered  and 
remained  in  the  case  to  the  end,  the  question  might 
have  been  duly  presented.  However,  we  deem  it  advis- 
able to  suggest  that,  if  so  much  of  the  judgment  as 
directs  the  sale  of  the  property  be  void,  notwithstanding 
said  act  of  1917,  then  appellee  may  find  a  remedy  for  the 
collection  of  his  judgment  by  mandate  to  compel  the 
township  trustee  and  members  of  the  advisory  board  to 
provide  a  fund  for  that  purpose.  See  Lotiisville,  etc., 
R.  Co,  V.  Boney  (1889),  117  Ind.  501,  20  N.  E.  432,  3  L. 
R.  A.  435. 
Judgment  affirmed. 


In  Re  Wheeler. 

[No  10,807.     Filed  April  2,  1920.] 

Master  and  Servant.  —  WorkmerCs  Compensation,  —  Average 
Weekly  Wages. — TiTne  Lost. — Construction  of  Statute. — Sun- 
days.— Whether  Sundays  upon  which  no  work  is  done  consti- 
tute days  "lost"  within  the  meaning  of  §76  of  the  Workmen's 
Compensation  Act  (as  amended.  Acts  1919  p.  158),  depends  on 
whether  the  employe's  engagement  requires  work  on  Sundays; 
and  where  he  has  not  engaged  to,  and  does  not,  work  on  inter- 
vening Sundays,  such  failure  to  work  cannot  be  counted  as  lost 
time  in  ascertaining  his  average  weekly  wages. 

From  the  Industrial  Board  of  Indiana. 

Certified  Questions  of  Law. 

Proceedings  under  the  Workmen's  Compensation  Act 
by  Henry  Wheeler  against  the  American  Brass  Foundry 
Company.  Questions  certified  by  the  Industrial  Board. 
Answered. 

Vol.  73—10 
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Batman,  J. — The  Industrial  Board  has  certified  the 
following  statement  of  facts  to  this  court : 

"On  May  16,  1919,  one  Henry  Wheeler  entered  the 
employment  of  the  American  Brass  Foundry  Company 
and  continued  in  said  employment  continuously  there- 
after until  and  including  the  11th  day  of  December, 
1919 ;  that  from  May  16th,  1919,  to  December  the  11th, 
1919,  both  inclusive,  there  are  210  days;  that  180  of 
these  days  were  week  days  and  the  said  Henry  Wheeler 
worked  upon  each  one  of  them ;  that  within  said  period 
there  were  thirty  Sundays  and  the  said  Henry  Wheeler 
did  not  work  upon  any  one  of  these  Sundays ;  that  dur- 
ing the  entire  period  he  was  employed  in  the  same  grade 
of  work  and  received  as  wages  for  his  work  the  sum  of 
$617,143;  that  on  the  evening  of  December  11th,  just 
a  few  minutes  before  quitting  time,  the  said  Henry 
Wheeler  received  a  personal  injury  by  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment,  result- 
ing in  the  loss  of  his  right  hand  by  separation  at  the 
wrist  joint.  It  is  conceded  that  the  said  Henry  Wheeler 
is  entitled  to  compensation  for  two  hundred  weeks  for 
the  loss  of  his  right  hand.  A  dispute  has  arisen  be- 
tween the  employer  and  the  injured  as  to  his  average 
weekly  wage.  The  employe  contends  that  the  thirty 
Sundays,  or  4  2/7  weeks  upon  which  he  did  not  work, 
should  be  treated  as  time  lost  and  that  the  total  period 
worked  would  therefore  be  25  5/7  weeks  and  the  aver- 
age weekly  wage  should  be  $24.00.  Upon  the  other  ^ 
hand  the  employer  contends  that  these  Sundays  inter- 
vening regularly  between  Saturdays  and  Mondays  upon 
which  Mr.  Wheeler  worked,  are  not  to  be  treated  as  days 
lost  and  the  total  time  worked  by  him  is  thirty  weeks 
and  his  average  weekly  wage  would  therefore  be  $20,571 
*  *  *."  Upon  the  foregoing  facts  the  Industrial 
Board,  by  virtue  of  §61  of  the  Workmen's  Compensa- 
tion Act  of  this  state  (Acts  1915  p.  392,  §80201  et  seq. 
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Bums'  Supp.  1918,  as  amended,  Acts  1917  p.  154),  has 
submitted  the  following  questions  of  law  for  our  de- 
termination : 

"(1)  Would  a  finding  that  the  average  weekly  wages 
of  Henry  Wheeler  were  $24.00  be  according  to  law? 

(2)  Would  a  finding  that  the  average  weekly  wages  of 
Henry  Wheeler  were  only  $20,571  be  according  to  law? 

(3)  Under  the  provisions  of  clause  (c)  of  amended 
Section  76  (Acts  1919  page  175)  are  Sundays  regularly 
intervening  between  Saturdays  and  Mondays  upon 
which  an  employe  works,  to  be  regarded  as  days  lost  un- 
less the  employe  actually  works  on  such  Sundays?" 

Section  29  of  the  Workmen's  Compensation  Act,  as 
amended  in  1917,  provides:  "Where  the  injury  causes 
total  disability  for  work,  there  shall  be  paid  to  the  in- 
jured employe  during  such  total  disability,  but  not  in- 
cluding the  first  seven  (7)  days  thereof,  a  weekly  com- 
pensation equal  to  fifty-five  per  cent.  (55%)  of  his  aver- 
age weekly  wages  for  a  period  not  to  exceed  five  hundred 
(500)  weeks."  Acts  1917  p.  227,  §8020ml  Burns'  Supp. 
1918.  Section  76  of  said  act,  as  amended  in  1919,  pro- 
vides as  follows:  "(c)  'Average  weekly  wages'  shall 
mean  the  earnings  of  the  injured  employe  in  the  employ- 
ment in  which  he  was  working  at  the  time  of  the  injury 
during  the  period  of  fifty-two  weeks  immediately  pre- 
ceding the  date  of  injury,  divided  by  fifty-two;  but  if 
the  injured  employe  lost  seven  or  more  calendar  days 
during  such  period,  although  not  in  the  same  week,  then 
the  earnings  for  the  remainder  of  such  fifty-two  weeks 
shall  be  divided  by  the  number  of  weeks,  and  parts 
thereof,  remaining  after  the  time  so  lost  has  been  de- 
ducted. Where  the  employment  prior  to  the  injury  ex- 
tended over  a  period  of  less  than  fifty-two  weeks,  the 
method  of  dividing  the  earnings  during  that  period  by 
the  number  of  weeks  and  parts  thereof  during  which 
the  employe  earned  wages  shall  be  followed  provided 
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results  just  and  fair  to  both  parties  will  thereby  be 
obtained."     (Acts  1919  pp.  158,  175.) 

It  is  apparent  from  a  reading  of  that  part  of  §76, 
quoted  above,  that  the  provision  with  reference  to  "lost 
days"  has  reference  to  time  lost  from  the  days  he  was 
engaged  to  work  under  his  contract  of  employment. 
That  is  to  say,  if  an  employe  is  engaged  in  a  service  that 
requires  him  to  work  seven  days  in  a  week,  such  as  a 
fireman  or  engineer  at  a  plant  furnishing  light  or  water 
to  a  community,  or  a  watchman  at  the  plant  of  some 
industry,  and  he  loses  seven  or  more  days  during  his 
period  of  work,  whether  Sundays  or  week  days,  then 
such  days  so  lost  should  enter  into  a  determination  of 
his  "average  weekly  wages"  as  therein  provided.  But 
where  an  employe  has  not  engaged  to  work  on  Sundays 
and  he  does  not  so  work,  it  cannot  be  said  with  reason 
that  when  he  had  failed  to  work  on  a  Sunday  that  he 
has  lost  a  day  within  the  meaning  of  said  section.  The 
evident  purpose  of  the  legislature  in  making  the  pro- 
vision quoted  above  from  §76  was  to  give  the  parties 
concerned  a  fair  and  just  rule  for  the  determination  of 
the  "average  weekly  wages"  referred  to  in  said  §29,  and 
as  far  as  possible  to  guard  against  differences  arising 
in  that  regard.  If  we  should  give  that  part  of  said  §76 
under  consideration  the  construction  for  which  the  em- 
ploye is  said  to  contend,  it  would  lead  to  results  evi- 
dently not  intended  by  the  legislature.  To  illustrate: 
If  a  man  should  be  employed  to  work  during  week  days 
only,  at  a  weekly  wage  of  $20,  and  should  work  every 
week  day  during  the  fifty-two  weeks  immediately  pre- 
ceding an  injury,  resulting  in  total  disability  for  work, 
it  is  apparent  that  his  average  weekly  wage  during  such 
period  was  in  truth  and  in  fact  $20.  This  would  be 
manifestly  so  without  calculation.  But  if  we  should 
give  the  provision  of  §76,  quoted  above,  the  construction 
for  which  the  employe  is  said  to  contend,  we  would  be 
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required  to  deduct  from  the  fifty-two  weeks  the  number 
of  weeks  represented  by  the  intervening  Sundays,  and 
divide  the  total  wages  received  by  him  during  said  fifty- 
two  weeks  by  such  reduced  number,  which  would  show 
an  average  weekly  wage  in  excess  of  $23.  We  cannot 
presume  that  the  legislature,  in  endeavoring  to  formu- 
late a  fair  and  just  rule,  intended  that  the  provision  of 
the  section  under  consideration  should  be  given  a  mean- 
ing that  would  bring  about  such  a  result. 

We  therefore  answer  the  first  question  propounded  by 
the  Industrial  Board  in  the  negative,  and  the  second 
question  in  the  affirmative.  Our  answer  to  the  third 
question  so  propounded  is  made  manifest  by  our  dis- 
cussion of  the  first  and  second. 


United  States  Construction  Company  v.  Ham- 
ilton National  Bank  of  Fort  Wayne, 

Indiana,  et  al. 

[No.  10,305.    Filed  April  6,  1920.] 

1.  Corporations. — Foreign  Corporations. — Stcututory  Require- 
ments.— When  Contrdcts  Void. — Section  4086  et  seq.  Burns  1914, 
Acts  1907  p.  286,  regulating  the  admission  of  certain  foreign 
corporations  to  do  business  in  Indiana,  contains  a  section  pre- 
scribing a  penalty  for  neglect  or  failure  to  comply  with  the 
act,  and  this  renders  a  contract  made  in  violation  thereof 
void.    p.  155. 

?.  Commerce. — Corporations, — Installation  of  Sprinkler  System 
by  Foreign  Corporation  Not  Interstate  Commierce, — ^The  con- 
tract for,  and  the  installation  of  a  sprinkler  system,  by  a 
foreign^  construction  company,  in  a  domestic  manufacturing 
plant,  did  not  constitute  interstate  commerce,  but  was  the  trans- 
action of  local  business  in  the  state,    p.  158. 

o.  Corporations. — Foreign  Corporations, — Failure  to  Comply 
With  Statutory  Requirements. — Right  of  Protection. — A  con- 
tract of  a  foreign  corporation  for  the  transaction  of  local  busi- 
ness in  the  state,  in  violation  of  §4085  et  seq.  Bums  1914,  Acts 
1907  p.  286,  because  of  failure  to  comply  with  the  require- 
ments therein  prescribed  for  admission  of  the  corporation  to 
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do  business  in  the  state,  is  unlawful,  and  not  entitled  to  the 
protection  of  the  courts  of  the  state,  p.  158. 
4*  Fixtures. — Mortgages, — Estoppel. — A  construction  company 
which  installed  a  sprinkler  system  at  a  manufacturing  plant  in 
such  a  manner  that  it  became  a  visible  fixture  and  permanent 
part  of  the  plant,  is  estopped,  as  against  a  subsequent  mort- 
gagee of  the  plant  acting  without  any  knowledge  of  any  claim 
of  title  or  lien  by  the  construction  company  and  upon  appear- 
ances created  by  it,  from  asserting  any  such  claim,    p.  158. 

From  Allen  Circuit  Court ;  J.  W.  Eggeman,  Judge. 

Action  by  the  United  States  Construction  Company 
against  the  Hamilton  National  Bank  of  Fort  Wayne,  In- 
diana, and  others.  From  judgment  for  defendants,  the 
plaintiff  appeals.     Affirmed. 

T.  E.  Ellison  and  Chatty  Bros.  &  Flatau,  for  appel- 
lant. 

Vesey  &  Vesey  and  Barrett,  Morris  &  Hoffman,  for 
appellees. 

Nichols,  C.  J. — ^The  complaint  in  this  action  was  in 
two  paragraphs,  the  first  averring  wrongful  possession 
and  conversion  of  a  fire  extinguishing  apparatus  and 
sprinkling  system,  located  on  certain  real  estate  in  the 
city  of  Fort  Wayne,  Indiana,  to  appellant's  damage  in 
the  sum  of  $12,000,  with  a  prayer  for  recovery  of  that 
amount,  and  the  second  paragraph  alleging  substantially 
the  same  facts  with  a  prayer  for  recovery  of  possession 
or  of  $12,000  damages.  Appellees'  answer  was  in  three 
paragraphs :  The  first  being  a  general  denial ;  the  sec- 
ond pleading  an  estoppel  to  the  effect  that  by  appellant's 
act  the  sprinkler  system  was  so  attached  to  and  built 
into  the  building  on  said  real  estate  as  to  become  a  part 
thereof,  and  that  appellees  had  no  knowledge  of  appel- 
lant's claim  at  the  time  they  accepted  a  mortgage  in- 
terest in  said  real  estate;  and  the  third  alleging 
appellant  to  be  a  foreign  corporation  which  had  not  com- 
plied with  the  laws  of  Indiana  relative  to  doing  busi- 
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ness  in  the  state,  and  that,  therefore,  it  could  not  main- 
tain its  action.  Appellant's  demurrer  was  overruled  to 
the  second  and  third  paragraphs  of  answer.  There  was 
a  trial,  and  judgment  for  appellees.  After  motion  for 
a  new  trial,  which  was  overruled,  this  appeal. 

The  facts  that  must  control  the  decision  of  this  case, 
both  as  to  the  ruling  on  the  demurrers  to  the  answers, 
and  as  to  the  motion  for  a  new  trial,  briefly  stated,  are 
that :  The  Kerr  Murray  Manufacturing  Company  was 
the  owner  and  in  possession  of  certain  real  estate,  with 
the  buildings  thereon,  in  the  city  of  Fort  Wayne,  Indi- 
ana, on  September  7,  1911,  and  for  many  years  prior 
thereto,  and  continued  to  own  the  same  until  May  27, 
1912,  when,  by  due  course  of  law,  a  receiver  was  ap- 
pointed for  it  and  its  property  in  the  Allen  Circuit 
Court.  Appellant  is  a  foreign  corporation  for  profit, 
organized  for  the  purpose,  and  with  the  power,  of  sell- 
ing, constructing,  erecting  and  leasing  sprinkler  sys- 
tems. It  never  complied  with  the  provisions  of  the  act 
of  March  9,  1907,  §4085  et  seq.  Bums  1914,  in  relation 
to  foreign  corporations.  On  December  26,  1908,  ap- 
pellant entered  into  a  written  agreement  wTSi  said 
manufacturing  company  to  equip  its  factory  buildings 
with  the  General  Fire  Extinguisher  Company's  system 
of  automatic  sprinklers,  furnishing  all  labor  and  ma- 
terial therefor,  and  to  keep  the  sprinkler  equipment  in 
good  order  during  the  term  of  the  agreement,  for  which 
said  manufacturing  company  was  to  pay  $16,411  in  four 
annual  pa3mients.  Such  agreement  is  called  a  lease,  but 
it  expressly  provides  that,  upon  full  payment  of  said 
annual  installments,  the  sprinkler  should  become  the 
property  of  the  manufacturing  company,  constituting 
a  part  of  its  plant,  and  that  the  instrument  should  then 
be  released  of  record.  The  sprinkler  system  was  to  re- 
main the  property  of  appellant,  and  upon  failure  of  said 
company  to  pay,  appellant  might  take  out  and  remove 
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said  equipment,  and  it  might  also  collect  the  annual  in- 
stallments the  same  as  any  other  mature  obligation.  In 
case  the  company  should  cease  to  operate  the  premises, 
or  should  become  insolvent,  or  the  premises  should  be 
destroyed  otherwise  than  by  fire,  the  company  should 
remain  liable  the  same  as  if  the  event  had  not  occurred. 
No  provision  was  made  for  the  return  of  any  payments 
made;  and  $9,900  was  paid  on  the  contract,  none  of 
which  was  ever  repaid  or  tendered  back.  Specifications 
described  the  various  kinds  of  work  and  material,  in- 
cluding a  40,000-gallon  steel  gravity  tank  upon  a 
seventy-five-foot  tower,  and  also  including  the  excavat- 
ing, filling  back  trenches,  carpentry,  masonry,  and  other 
work  to  be  done  at  the  site  of  the  factory  buildings. 
This  instrument  was  never  recorded.  On  the  same  day 
the  contract  was  sublet  to  the  General  Fire  Extinguisher 
Company,  except  the  coal,  coke  and  sandsheds,  the  earth, 
carpenter  and  masonry  work,  including  all  foundations, 
supports,  staging,  and  inclosures,  which  was  done  by  ap- 
pellant. By  the  specifications  the  owner  was  to  furnish 
the  40,000-gallon  tank  and  seventy-five-foot  tower  and 
box  tank  riser  valves  and  hydrants ;  and,  on  December 
5,  1908,  appellant  contracted  with  the  manufacturing 
company  to  erect  the  tank  and  tower,  including  founda- 
tion and  supports,  to  box  the  tank  riser,  to  excavate  and 
back  fill  the  trenches,  and  to  do  all  necessary  carpenter 
work  for  $2,500,  to  be  paid  by  appellant.  The  material 
to  be  used  by  appellant  was  shipped  from  Ohio  in  sev- 
eral carload  lots,  and  consisted  of  several  thousand 
separate  and  distinct  parts  which  were  fabricated  and 
constructed  into  a  sprinkler  system,  in  Fort  Wayne,  and 
for  the  work  of  which  six  to  eight  men  were  engaged 
for  from  two  and  one-half  to  three  months.  The  large 
pipes  were  laid  underground  from  four  to  five  feet  be- 
neath the  surface  and  under  the  foundations  of  the 
buildings,  and  under  the  concrete  floors,  attached  to  the 
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six-inch  tank  riser  and  to  the  mains  of  the  city  works. 
The  small  distributing  pipes  were  firmly  attached  to  the 
walls  and  rafters  by  bolts,  screws,  and  metal  hangers. 
The  large  controlling  valves  were  firmly  set  upon  heavy 
concrete  foundations  built  for  them  and  firmly  attached 
thereto  and  were  inclosed  in  separate  rooms  made  there- 
for. The  tank  and  the  tower  were  built  by  the  manu- 
facturing company  from  its  own  material  then  on  hand 
at  its  own  plant,  as  was  also  the  boxing  and  the  tank 
riser;  the  inclosing  of  the  large  valves  by  wooden  par- 
titions, and  the  excavating  and  filling  of  the  trenches 
were  done  by  its  employes.  The  tower  was  supported 
by  a  base  eight  or  ten  feet  in  the  ground,  which,  with 
a  well  eight  feet  square  and  six  feet  deep,  with  concrete 
walls  and  foundation,  for  the  large  controlling  valve, 
was  constructed  by  the  manufacturing  company.  The 
sprinkler  system  was  more  firmly  attached  to  the  soil 
than  the  buildings  themselves,  was  adapted  to  the  use 
of  the  buildings,  added  value  thereto,  and  appeared  to 
all  intents  and  purposes  to  be  a  permanent  fixture  and 
a  part  of  the  real  estate.  Appellant  had  a  short  time 
before  constructed  another  sprinkler  system  in  the  city 
of  Fort  Wayne.  On  September  7,  1911,  the  manufac- 
turing company  executed  a  mortgage  on  said  real  estate 
and  buildings  to  the  Tri-State  Loan  and  Trust  Company, 
to  secure  an  issue  of  300  bonds  of  $1,000  each  and,  being 
then  indebted  to  each  of  appellee  banks  in  excess  of 
$40,000,  then  due,  each  bank  then  extended  the  time  of 
payment  one  year  and  increased  their  respective  loans 
to  $60,000,  including  the  existing  indebtedness,  in  con- 
sideration of  the  pledge  to  each  of  said  banks  of  sixty- 
five  of  said  bonds  so  secured  by  mortgage  as  aforesaid. 
The  mortgage  was  duly  recorded.  Appellee  banks  extended 
the  time  of  such  payments  and  increased  the  loans  with- 
out any  knowledge  of  any  claim  or  title,  ownership  or 
lien  of  the  appellant  in  or  to  said  sprinkler  system  or 
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any  part  thereof.  This  last  statement  is  disputed,  but 
the  court  by  its  general  finding  has  so  found,  and  we 
do  not  weigh  the  evidence.  The  receiver,  so  appointed 
as  aforesaid,  filed  his  petition  to  sell  all  of  the  property 
of  the  manufacturing  company,  alleging  its  insolvency 
and  a  necessity  for  such  sale,  to  which  petition  said  com- 
pany and  appellee  banks  were  made  parties,  and  the 
banks  set  up  their  claims  against  the  company  and  their 
security,  asking  that  the  mortgage  be  declared  a  first 
lien  on  the  property  and  on  the  proceeds  of  the  sale, 
and  that  such  proceeds  be  first  applied  to  the  payment  of 
their  claims.  Judgment  was  rendered  in  favor  of  each 
of  appellee  banks  in  the  sum  of  $65,000,  the  mortgage 
was  decreed  a  first  lien  upon  said  real  estate,  buildings, 
fixtures  and  attachments  thereto,  and  the  same  was  or- 
dered sold,  and  the  proceeds  to  be  applied  pro  rata  to 
the  bonds  outstanding  and  secured  by  the  mortgage. 
After  due  advertisement,  the  property  was  sold,  July 
21,  1913,  to  Charles  H.  Worden  for  the  banks  for 
$93,500,  which  was  paid  by  the  banks  to  the  receiver. 
This  sale  was  finally  confirmed  in  Cressler  v.  TruState 
Loan,  etc.,  Co.  (1914),  182  Ind.  572,  107  N.  E.  68.  On 
the  day  of  the  sale  appellant  was  on  its  own  petition 
admitted  as  a  party  and  filed  its  petition  to  remove  the 
cause  to  the  federal  court  and  thereafter  filed  its  cross- 
complaint,  alleging  that  said  manufacturing  company 
was  indebted  to  it  in  the  sum  of  $6,511,  as  a  balance  due 
for  the  sprinkler  system,  that  it  was  entitled  to  a  prefer- 
ential claim  therefor  and  asking  that  it  be  declared  a 
preferred  creditor  and  paid  in  full  and  that  its  claim 
be  paid  out  of  the  proceeds  of  the  sale  of  the  real  estate 
upon  which  its  sprinkler  system  was  installed. 

Section  4085  (Acts  1907  p.  286),  supra,  provides 
that:  "Before  any  foreign  corporation  for  profit  shall 
be  permitted  or  allowed  to  transact  business  or  exercise 
any  of  its  corporate  powers  in  the  State  of  Indian^^. 
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*  *  *  they  shall  be  required  to  comply  with  the  pro- 
visions of  this  act  and  shall  be  subject  to  all  the  reg- 
ulations prescribed  therein,  as  well  as  all  other  regula- 
tions, limitations  and  restrictions  applying  to 
corporations  of  like  character  organized  under  the  laws 
of  this  state." 

The  provisions  of  the  act  to  be  complied  with  follow 

in  subsequent  sections  with  which  appellant  had  not 

complied,  among  which  is  one  making  a  failure  to 

1.  comply  therewith  a  misdemeanor.  This  renders 
the  contract  made  in  violation  thereof  void. 
Sandage  v.  Studebaker  Bros.  Mfg.  Co.  (1895),  142  Ind. 
148,  41  N.  E.  380,  84  L.  R.  A.  363,  51  Am.  St.  165;  Illi- 
nois, with  a  statute  practically  identical  with  ours,  so 
holds.  United  Lead  Co.  V.  J.  W.  Reedy,  etc.,  Co.  (1906), 
222  111.  199,  78  N.  E.  567,  6  Ann.  Cas.  637. 

Appellant  contends  that  its  business  of  equipping  the 
manufacturing  plant  with  the  sprinkler  was  interstate 
commerce,  and  that  therefore  it  did  not  constitute  a 
violation  of  the  section  quoted  above,  while  appellees 
contend  that  such  business  was  intrastate,  and  that  ap- 
pellant was  therefore  doing  business  in  violation  of  the 
law  of  the  state,  and  that  it  could  not  enforce  in  the 
courts  of  the  state  its  unlawful  contract. 

It  is  to  be  noted  that  appellant's  contract  was  for  the 
equipment  of  the  manufacturing  plant  with  a  sprinkler 
system,  rather  than  the  simple  sale  of  machinery.  It 
required  the  employment  of  labor  for  weeks  in  such  con- 
struction, involving  the  building  of  a  tower,  a  tank,  and 
other  carpenter  work,  and  the  excavating  and  filling  of 
trenches,  with  the  use  of  material  which  was  on  the 
ground  of,  and  the  property  of,  the  manufacturing  com- 
pany. States  in  which  the  cases  following  have  orig- 
inated have  statutes  similar  in  principle  to  ours.  In 
the  case  of  Ft.  Worth  Glass,  etc.,  Co.  V.  Smythe  Co. 
(1910),  61  Tex.  Civ.  App.  388,  128  S.  W.  1136,  the  con- 


156         APPELLATE  COURT  OF  INDIANA, 

U.  S.  Const.  Co.  V.  Hamilton  Nat.  Bank— 73  Ind.  App.  149. 

tract  involved  the  equipment  of  a  gas  plant  with  three 
gas  producers,  furnishing  all  material  and  labor  neces- 
sary therefor.  The  court  said :  "It  was  not  a  sale  of 
material  and  pay  therefor  shipped  from  another  state. 
The  facts  show  that  appellee,  as  a  corporation,  acting 
through  an  agent  in  charge,  performed  its  contract  to 
build  and  complete  the  three  gas  ■  producers  in  Fort 
Worth,  Texas,  and  that  it  required  five  weeks  to  do  this, 
and  that  appellee,  in  doing  the  work,  employed  and  paid 
labor  and  purchased  some  material  in  Texas,  and  that 
the  other  material  was  manufactured  in  other  states  and 
shipped  into  Texas  by  appellee.  *  *  *  Evidently  a 
desire  to  transact  business  in  Texas  is  evidenced.  It 
was  one  transaction  in  the  sense  of  one  contract,  to  be 
sure.  But  if  the  statute  should  be  so  construed  as  con- 
tended for,  the  question  of  commerce  between  the  states 
not  being  involved,  then  a  contract  by  a  foreign  corpo- 
ration to  erect  and  complete  a  building  in  this  state, 
regardless  of  the  time  it  took  or  the  magnitude  of  the 
work,  would  not  be  required  to  comply  with  the  statute. 
If  a  contract  requiring  five  weeks  to  complete  is  not 
within  its  terms,  then  a  contract  requiring  two  years  to 
complete  is  likewise  not  within  the  terms  of  the  statute. 
The  purpose  of  the  statute  would  not  be  accomplished  by 
such  construction." 

In  Browning  V.  City  of  Way  cross  (1914),  233  U.  S. 
16,  34  Sup.  Ct.  578,  58  L.  Ed.  828,  the  court  said :  "We 
are  of  the  opinion  that  the  court  below  was  right  in  hold- 
ing that  the  business  of  erecting  lightning  rods  under 
the  circumstances  disclosed,  was  within  the  regulating 
power  of  the  state  and  not  the  subject  of  interstate 
commerce  for  the  following  reasons :  (a)  Because  the 
affixing  of  lightning  rods  to  houses,  was  the  carrying 
on  of  a  business  of  a  strictly  local  character,  peculiarly 
within  the  exclusive  control  of  state  authority,  (b) 
Because,  besides,  such  business  was  wholly  separate 
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from  interstate  commerce,  involved  no  question  of  the 
delivery  of  property  shipped  in  interstate  commerce  or 
of  the  right  to  complete  an  interstate  commerce  trans- 
action, but  concerned  merely  the  doing  of  a  local  act 
after  interstate  commerce  had  completely  terminated." 

In  General  Railway  SigruU  Co.  v.  CommonweaXth,  etc. 
(1918),  246  U.  S.  500,  38  Sup.  Ct.  360,  62  L.  Ed.  854, 
the  court  held  that  equipment  of  the  railway  with  a  sig- 
nal system,  for  the  construction  of  which  it  was  nec- 
essary to  employ  labor  for  local  construction  and  paint- 
ing, was  local  business  and  distinct  from  interstate 
commerce. 

The  case  of  In  re  Springfield  Realty  Co.  (1919),  257 
Fed.  785,  involved  the  equipment  of  certain  property 
located  in  Michigan  with  a  sprinkler  system,  and  is  in 
all  respects  similar  to  the  case  at  bar;  and  it  was  held 
that  the  contract  did  not  involve  interstate  commerce, 
but  that  it  was  intrastate,  the  court  saying :  "Nor  does 
the  mere  fact  that  in  performing  this  contract  the  claim- 
ant or  its  subcontractors  purchased  and  brought  into 
the  state  from  outside  some  of  the  material  and  labor 
used  in  equipping  this  plant  affect  the  character  of  the 
transaction  or  make  it  interstate  commerce.  *  *  * 
If  this  were  not  so,  any  party  to  a  contract  on  its  face 
intrastate  in  character  could  readily  change  it  into  inter- 
state commerce  by  merely  transporting  into  the  state 
where  the  contract  was  to  be  performed  material  pur- 
chased in  and  sent  from  another  state,  and  using  it  in 
performing  such  contract.'* 

Other  cases,  cited  by  appellee,  and  which  are  directly 
in  point,  are  Palm  Vacuum  Cleaner  Co.  v.  Bjomstad 
(1917),  136  Minn.  38,  161  N.  W.  215,  L.  R.  A.  1917C 
1012,  involving  the  sale,  shipment  and  installation  of 
a  vacuum  cleaner  system ;  Bryan  v.  S.  F.  Bowser  &  Co. 
(1919),  (Tex.  Civ.  App.)  209  S.  W.  189,  involving  the 
sale  and  shipment  of  a  gasoline  tank,  pump  and  acces- 


158         APPELLATE  COURT  OF  INDIANA, 

U.  S.  Const.  Co.  V.  Hamilton  Nat.  Bank — ^73  Ind.  App.  149. 

sories,  made  at  Fort  Wayne,  Indiana,  and  installed  in 
Texas;  Buhler  v.  E.  T.  Borrowes  (1914),  (Tex.  Civ. 
App.)  171  S.  W.  791,  involving  the  sale  of  screen  doors 
and  windows  and  installation  of  the  same  in  Texas; 
American  Amusement  Co.  V.  East  Lake  Chutes  Co. 
(1911),  174  Ala.  526,  56  South.  961,  involving  the  sale 
of  machinery  to  be  removed  from  another  state,  and 
furnishing  the  labor  and  material  for  its  construction ; 
Mergenthaler  Linotype  V.  Hays  (1916),  (Mo.)  181  S. 
W.  1183,  involving  bringing  into  the  State  of  Missouri 
linotype  machines  and  leasing  the  same,  with  a  reserva- 
tion of  yearly  rentals.  It  will  be  remembered  that  in 
this  case  there  was  a  leasing  for  years. 

Upon  the  authority  of  all  these  cases,  we  hold  that  the 

contract  and  transaction  involved  in  this  action  was  not 

interstate  commerce,  but  that  it  was  the  transac- 

2-3.  tion  of  local  business  in  the  state  and,  as  such, 

in  violation  of  the  act  above  quoted.    Being  an 

unlawful  contract,  it  is  not  entitled  to  the  protection  of 

the  courts  of  this  state.     Win/^hester,  etc.,  Light  Co.  v. 

Veal  (1896),  145  Ind.  506,  41  N.  E.  334,  44  N.  E.  353; 

Harrison  Tp.  V.  Addison,  (1911),  176  Ind.  389,  96  N. 

E.  146;  Bamhart  v.  Goldstein  (1901),  27  Ind.  App.  101, 

59  N.  E.  1067;  Clark  v.  Southern  R.  Co.  (1919),  69  Ind. 

App.  697,  119  N.  E.  539. 

Even  if  the  contract  involved  had  been  made  after 
appellant  had  complied  with  the  above-quoted  statute 
and  therefore  not  unlawful,  still  appellant  is  not 
4.    entitled  as  against  appellees  to  have  his  claim  de- 
clared preferential  and  prior  to  the  claim  of  said 
mortgagees.     It  appears  by  the  averments  of  the  an- 
swer and  by  the  evidence  that  it  attached  the  sprinkler 
system  to  the  buildings  and  the  real  estate  with  concrete 
foundations,  trenches,  and  other  structures,  so  that  it 
became  a  visible  fixture  and  a  permanent  part  of  the 
plant.    With   this   condition,    appellees,   without   any 
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knowledge  of  appellant's  claim  of  title,  as  the  court  has 
found,  and  acting  upon  appearances  which  appellant  had 
created,  lent  money  to  the  manufacturing  company,  ac- 
cepting as  security  therefor  a  mortgage  on  the  real  es- 
tate with  the  buildings  thereon  including  the  sprinkler 
system  as  a  part  thereof.  Under  such  circumstances, 
appellant  is  certainly  estopped  to  assert  title  or  lien  as 
against  appellees'  mortgage.  Ewell,  Fixtures  (2d  ed.) 
§§485,  486;  Jones,  Mortgages  (7th  ed.)  §429;  MiUikin 
V.  Armstrong  (1861),  17  Ind.  456;  Southbridge  Sav, 
Bank  v.  Exeter  Works  (1879),  127  Mass.  542;  Wickes 
Bros.  V.  Hill  (1897),  115  Mich.  333,  73  N.  W.  375. 

There  was  no  error  in  overruling  the  demurrer  to  the 
second  and  third  paragraphs  of  answer  and  the  motion 
for  a  new  trial.  Other  questions  are  presented,  but, 
with  the  foregoing  questions  determined  against  the  ap- 
pellant, we  do  not  need  to  consider  them. 

Judgment  affirmed. 


Griffith  et  al.  v.  Hammer. 

[No.  10,284.     Filed  April  6,  1920.] 

1.  New  Trial. — Motion. — M£morandum  Not  Required. — Con- 
atruction  of  Statute. — Section  691e  Burns*  Supp.  1918,  §5,  Acts 
1917  p.  523,  requiring  memorandum  to  be  attached  to  motions, 
does  not  apply  to  motions  for  a  new  trial,    p.  160. 

2.  Frauds,  Statute  of. — Contract  Not  to  Be  Performed  Within 
One  Year  From  Making. — An  employment  for  service  for  one 
year  to  begrin  in  the  future  is  within  the  statute  of  frauds. 
p.  161. 

From  Marion  Superior  Court  (105,692) ;  Vincent  G. 
Clifford,  Judge. 

Action  by  Ralph  W.  Hammer  against  Vernon  C. 
Griffith  and  another.  From  judgment  for  plaintiff,  the 
defendants  appeal.    Reversed. 

Luduis  B.  Swift,  for  appellants. 
Mark  H.  Miller,  for  appellee. 
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McMahan,  J. — ^This  is  an  action  by  appellee  to  re- 
cover damages  for  a  breach  of  an  alleged  contract  by 
which  it  is  claimed  appellants  employed  appellee  to 
work  for  them  as  a  traveling  salesman  for  one  year, 
beginning  January  1,  1916.  Appellee  began  working 
for  appellants  January  3,  and  was  discharged  January 
12,  1916.  There  was  a  trial  by  jury,  which  resulted  in 
a  verdict  and  judgment  in  favor  of  appellee. 

Section  5,  Acts  1917  p.  526,  §691e  Bums'  Supp.  1918, 

requiring  a  memorandum  to  be  attached  to  motions  does 

not  apply  to  a  motion  for  a  new  trial.    Wil- 

1.    son  v.  Sentnum  (1919),  74  Ind.  App. ,  121 

N.  E.  669.  Appellants  contend  that  the  verdict 
is  not  sustained  by  sufficient  evidence  and  is  contrary 
to  /aw. 

The  evidence  shows  that  prior  to  October  13,  1915, 
appellee,  who  was  a  traveling  salesman,  had  a  conversa- 
tion with  one  of  the  appellants  in  regard  to  a  position 
with  appellants,  in  which  appellee  was  offered  a  salary 
of  $900  a  year,  or  $75  a  month,  and  expenses^  from 
January  1,  1916.  Following  this  conversation,  appel- 
lee wrote  a  letter  to  appellants,  stating  that  he  would 
accept  the  position  and  start  work  January  1,  if  appel- 
lants were  in  a  position  to  give  him  $1,000  a  year.  Ap- 
pellants answered  this  letter  October  13,  and  stated  that 
they  were  willing  to  pay  him  a  salary  of  $75  a  month 
and  five  per  cent,  on  his  sales  exceeding  a  certain 
amount.  A  few  days  later  appellee  called  at  appellants' 
store  and  informed  them  that  he  would  accept  their 
proposition  and  would  start  to  work  not  later  than  Jan- 
uary 1. 

Appellee  testified  as  a  witness  and  in  stating  what 
occurred  when  he  reported  for  work  said:  "I  simply 
told  them  I  was  there  willing  to  start  on  my  contract 
with  them  as  agreed  on.  *  *  *  I  simply  told  him 
I  was  there  to  start  my  work  as  we  had  agreed  upon  by 
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his  letter/'  On  cross-examination  he  again  made  use 
of  the  expression :  "I  told  Mr.  Griffith  I  was  there  to 
start  work  according  to  the  agreement  made  between 
he  and  I,  to  the  agreement  in  his  letter,  and  the  talk  we 
had  had.  I  believe  I  told  him  I  had  come  back  to  work 
under  the  contract  and  that  I  had  come  back  to  work 
under  his  letter.  I  said  I  had  come  back  to  work  under 
the  contract  made  by  his  letter  to  me,  I  mean  to  say  I 
came  back  to  work  for  them  a  year  as  we  had  agreed 
upon  in  our  conversation  and  by  his  letter.  *  *  *  I 
told  him  I  was  ready  to  start  to  work  under  the  con- 
tract. I  wanted  to  recall  the  contract  between  the  two 
of  us.    We  had  already  made  the  agreement." 

Accepting  appellants'  version  of  the  contract  of  hir- 
ing, the  agreement  was  one  to  employ  appellee  for  one 
year  beginning  January  1,  1916,  and  was  made 

2.  in  October,  1915.  The  contract  of  hiring  was 
oral.  According  to  appellee's  testimony  it  was 
not  to  be  performed  within  one  year.  It  was  therefore 
within  the  statute  of  frauds  and  not  enforceable. 

As  said  by  the  Supreme  Court  in  Shumate  v.  Farlow 
(1890),  125  Ind.  359,  25  N.  E.  432:  "An  oral  agree- 
ment for  a  term  of  service  which  extends  beyond,  and 
cannot  expire  within  one  year  from  the  day  on  which 
it  was  made,  is  within  the  statute  of  frauds,  and  is  void 
so  far  as  it  remains  unexecuted.  No  action  can  be 
maintained  upon  such  an  agreement,  either  for  the  pur- 
pose of  enforcing  it  or  to  recover  damages  for  its 
breach."  See,  also,  Board,  etc.  V.  HoweU  (1899),  21 
Ind.  App.  495,  52  N.  E.  769. 

The  verdict  is  clearly  contrary  to  law.  Judgment  re- 
versed, with  directions  to  grant  appellants  a  new  trial, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Vol.  73—11 
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GUENTHER   V.   JaCKSON. 

[No.  10,261.    Filed  April  6,  1920.] 

1.  Pleading. — Personal  Injuries, — Surplus  Allegations  Tending 
to  P/rejudiee  Jury  at  Trial. — Motion  to  Strike  Out. — ^An  allega- 
tion in  a  complaint  for  personal  injuries,  suffered  by  the  plain- 
tiff, that  one  of  plaintiff's  children,  by  reason  of  physical  in- 
firmities, required  her  constant  attention,  have  a  prejudicial 
tendency,  and  should  be  stricken  out  on  motion,  as  surplusage, 
p.  164. 

2.  Appeal. — Motion  to  Strike  Out  Part  of  Pleading. — Overrul- 
ing Not  Reversible  Error. — It  is  not  reversible  error  to  over- 
rule a  motion  to  strike  out  a  part  of  the  pleading,     p.  164. 

3.  Landlord  and  Tenant. —  Action  by  Subtenant — Injuries 
From  Known  Dangerous  Condition, — When  Averment  of 
Covencmt  to  Repair  Unnecessary. — In  an  action  for  personal 
injuries  where  the  complaint  is  on  the  theory  that  the  defend- 
ant, with  knowledge  of  the  latent  defect  that  made  the  premises 
dangerous,  leased  the  same  without  disclosing  the  fact,  a  de- 
murrer thereto  on  the  ground  of  failure  to  allege  any  covenant 
by  defendant  to  repair,  was  properly  overruled,    p.  165. 

4.  Appeal. — Illegal  Evidence  Admitted. — Presumption  of  In-- 
fluence. — It  will  be  presumed  on  appeal  that  the  admission  of 
illegal  evidence  influenced  the  result  unless  the  contrary  ap- 
pears,   p.  165. 

5.  Appeal.  —  Evidence.  —  Reversible  Error. — Damxiges. — ^Where 
plaintiff,  over  proper  objections,  was  permitted  to  testify  that 
one  of  her  children  was  a  helpless  invalid,  the  unfortunate  phys- 
ical condition  of  such  child  not  being  in  issue,  and  no  instruc- 
tion to  disregard  such  testimony  was  given,  and  defendant  has 
properly  presented  a  contention  that  the  damages  assessed  were 
excessive,  the  Appellate  Court  cannot  say  that  defendant  was 
not  harmed  by  the  admission  of  the  evidence,  and  the  action  of 
the  court  therein  was  reversible  error,     p.  165. 

6.  Landlord  and  Tenant. — Leasing  Dangerous  Building  With- 
out Disclosure. — Evidence  of  Repairs, — In  an  action  for  negli- 
gently leasing  a  defective  building  without  notifying  the  ten- 
ants of  known  latent  defects,  evidence  that  the  defendant  made 
repairs  to  other  portions  of  the  building  is  immaterial  and  in- 
admissible,   p.  166. 

7.  Appeal. — Admission  of  Incompetent  Evidence. — Waiver  of 
Objection  by  Offering  Same  Evidence. — Defendant  cannot  com- 
plain, on  appeal,  of  the  admission  of  incompetent  evidence, 
where  during  the  trial  he  also  offered,  and  the  court  admitted, 
evidence  tending  to  prove  the  same  facts,     p.  166. 
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From  Laporte  Circuit  Court;  James  F.  GaUaher, 
Judge. 

Action  by  Helen  M.  Jackson  against  John  J. 
Guenther.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Reversed. 

H.  W.  Salwasser,  Frank  E.  Osbom,  Lee  L.  Osbom 
and  Kenneth  D.  Osbom,  for  appellant. 
M.  R.  Sutherland  and  R.  N.  Smith,  for  appellee. 

Remy,  p.  J. — ^Action  by  appellee  against  appellant  to 
recover  for  injuries  resulting  from  the  alleged  negli- 
gence of  appellant  in  causing  a  step  on  a  stairway  in  a 
building  owned  by  him  to  be  in  a  dangerous  condition. 
Appellant's  motion  to  strike  out  parts  of  the  complaint 
was  overruled,  as  was  his  demurrer  to  the  complaint 
for  want  of  sufficient  facts.  Appellant  filed  his  answer 
in  denial,  and  the  cause  was  submitted  to  a  jury  for 
trial,  resulting  in  a  verdict  and  judgment  for  appellee. 
Errors  assigned  are:  (1)  Overruling  motion  to  strike 
out  part  of  complaint;  (2)  overruling  demurrer  to  com- 
plaint; and  (3)  overruling  motion  for  a  new  trial. 

It  is  alleged  in  the  complaint,  in  substance,  that  appel- 
lant was  the  owner  of  a  certain  building,  of  which  entire 
building  one  Barnes  was  tenant;  that  appellee  and  her 
husband  occupied  the  second  story  of  said  building  as 
tenants  of  said  Barnes ;  that  a  certain  stairway  was  the 
only  means  of  ingress  and  egress  to  the  second  story; 
that  for  a  long  time  prior  to  the  commencement  of  the 
tenancy  of  said  Barnes,  and  prior  to  the  commencement 
of  the  tenancy  of  appellee  and  her  husband,  the  stair- 
way leading  to  the  rooms  occupied  by  appellee  had  been 
defective  and  dangerous,  in  this,  "that  the  first  step 
below  the  platform  from  the  top  of  said  stairs  was  split 
diagonally  across  the  same,  and  that  at  one  end  of  said 
step  the  cleat  or  support  holding  the  same  in  position 
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had  been  removed,  and  left  said  step  without  any  sup- 
port at  one  end  thereof;"  that,  sometime  previous  to 
the  injury  of  appellee,  "certain  pipes  had  been  con- 
structed and  built  running  from  somewhere  in  the  base- 
ment of  said  building  along  the  west  wall  of  said 
stairway,  and  that  in  the  placing  of  said  pipes,  the  cleat 
or  piece  of  wood  which  held  the  west  end  of  said  step 
had  been  removed  for  the  purpose  of  placing  said  pipes ; 
that  by  reason  of  said  cleat  having  been  removed  this 
step  had  been  split  and  cracked  and  rendered  unsafe;" 
that  appellant  at  all  times  knew  of  said  hidden  defect, 
and  that  it  was  unknown  to  appellee;  that,  as  appellee 
with  due  care  was  attempting  to  go  up  the  stairway  to 
her  rooms,  the  step,  by  reason  of  said  defect,  gave  way 
when  she  stepped  thereon,  causing  her  to  fall,  resulting 
in  injuries  to  her  ankle  and  thigh,  as  well  as  serious 
internal  injuries.  It  is  further  averred  that  appellee 
"is  a  married  woman,  and  the  mother  of  two  children, 
and  was,  prior  to  said  injury,  attending  to  her  house- 
hold duties  and  looking  after  the  said  children,  one  of 
which,  on  account  of  physical  infirmities,  requires  her 
constant  attention." 

The  court  overruled  appellant's  motion  to  strike  from 
the  complaint  the  words  "one  of  which,  on  account  of 
physical  infirmities,  requires  her  constant  atten- 
1-2.  tion,"  on  the  ground  that  the  words  were  sur- 
plusage, and,  if  permitted  to  remain  in  the  com- 
plaint, they  would  improperly  tend  to  prejudice  the  jury 
in  the  trial  of  the  cause.    Averments  such  a&  those  com- 
plained of  have  no  proper  place  in  a  complaint  in  an  ac- 
tion of  this  character.    The  motion  to  strike  out  should 
have  been  sustained.    However,  it  is  settled  in  this  state 
that  it  is  not  reversible  error  to  overrule  a  motion  to 
strike  out  a  part  of  a  pleading.     Woodhams  v.  Jennings 
(1905),  164  Ind.  555,  73  N.  E.  1088;  Ohio  VaUey  Trust 
Co.  v.  Wemke  (1913),  179  Ind.  49,  99  N.  E.  734, 
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It  is  urged  by  appellant  that  the  complaint  is  insuffi- 
cient to  withstand  the  demurrer,  for  the  reason  that  it 

contains  no  allegation  of  a  covenant  on  the  part 
3.    of  appellant  to  repair.    No  other  objection  to  the 

complaint  was  stated  by  appellant  in  his  memo- 
randum filed  with  the  demurrer,  or  is  presented  on  ap- 
peal. It  will  be  observed  that  the  complaint  does  not 
proceed  upon  the  theory  that  there  was  a  contractual 
obligation  on  the  part  of  appellant^  as  landlord,  to  make 
repairs;  but  proceeds  upon  the  theory  that  appellant, 
with  knowledge  of  the  latent  defect  which  rendered  the 
premises  dangerous,  negligently  leased  the  same  with- 
out disclosing  the  fact  of  slich  defect,  and  that  appellee, 
who  was  a  rightful  subtenant,  and  who  was  ignorant  of 
the  defect,  could  recover  for  injuries  proximately  re- 
sulting from  appellant's  said  negligence.  The  demurrer 
was  properly  overruled.  2  Underhill,  Landlord  and 
Tenant  §480;  Heltuig  v.  Jordan  (1876),  53  Ind.  21,  21 
Am.  Rep.  189;  Hamilton  v.  Feary  (1894),  8  Ind.  App. 
615,  624,  35  N.  E.  48,  52  Am.  St.  485 ;  Brunswick,  etc., 
Co.  v.  Rees  (1887),  69  Wis.  442,  34  N.  W.  732,  2  Am. 
St.  748 ;  16  R.  C.  L.  1034. 

Over  proper  objections  by  appellant,  appellee,  while 
testifying  as  a  witness  in  her  own  behalf,  was  permitted 

to  testify  as  follows:    "My  little  girl  is  an  in- 
4-5.  valid.     She  has  been  that  way  since  she  was 

three  months  old.  She  was  nine  years  old  in 
November.  She  is  entirely  helpless.  She  does  not  walk 
or  talk.  She  is  beginning  to  talk  a  little  now,  not  very 
much,  says  a  few  words."  It  is  earnestly  contended  by 
appellant  that  the  court  erred  in  admitting  this  evi- 
dence. The  unfortunate  physical  condition  of  appellee's 
child  is  not  in  issue.  The  manifest  tendency  of  the  evi- 
dence must  have  been  to  mislead  the  jury,  and  to  enlist 
their  sympathy  for  appellee  whose  cause  was  being 
heard.    The  trial  court,  by  overruling  appellant's  ob- 
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jection  to  the  testimony,  told  the  jury,  in  effect,  that  it 
was  competent  and  proper  evidence  for  their  consider- 
ation. Appellant  assig:ned  as  one  of  his  reasons  for  a 
new  trial  that  the  damages  assessed  by  the  jury  are  ex- 
cessive; and  now  presents  the  same  as  a  cause  for 
reversal.  The  jury  was  not  instructed  by  the  court  to 
disregard  the  evidence.  Under  such  circumstances,  we 
cannot  say  that  appellant  was  not  harmed  by  the  admis- 
sion of  the  evidence  of  which  complaint  is  made.  In 
fact,  it  will  be  presumed  on  appeal  that  the  admission  of 
illegal  evidence  influenced  the  result  unless  the  contrary 
appears.  Thompson  v.  Wilson  (1870) ,  34  Ind.  94 ;  Pape 
V.  Lathrop  (1897) ,  18  Ind.  Ailp.  633,  46  N.  E.  154.  The 
action  of  the  court  in  admitting  the  evidence  was  re- 
versible error.  Bamett  v.  Leoncurd  (1879) ,  66  Ind.  422 ; 
Indianapolds  Journal,  etc.,  Co.  v.  Pugh  (1892),  6  Ind. 
App.'  510,  33  N.  E.  991 ;  Chicago,  etc.,  R.  Co.  v.  Cuwr 
mings  (1899),  24  Ind.  App.  192,  53  N.  E.  1026. 

On  the  trial  of  the  cause,  appellee's  husband,  as  a 
witness  in  appellee's  behalf,  was,  over  appellant's  ob- 
jection, permitted  by  the  court  to  testify  that, 
6-7.  while  he  and  his  wife  occupied  the  premises  in 
controversy  as  subtenants  of  Barnes,  certain  re- 
pairs of  such  premises  were  made  by  appellant,  the  re- 
pairs, however,  not  being  of  the  alleged  defective 
stairway.  It  is  claimed  by  appellant  that  the  admission 
of  this  evidence  is  reversible  error.  Inasmuch  as  the 
complaint  is  not  based  upon  a  breach  of  a  covenant  to 
repair,  but  upon  appellant's  negligence  in  leasing  the 
premises  without  notifying  the  tenants  of  the  alleged 
latent  defect,  the  evidence  to  which  objection  was  made 
was  outside  the  issues  and  should  not  have  been  ad- 
mitted. However,  appellant  is  in  no  position  to  com- 
plain of  the  action  of  the  court  in  admitting  this  evidence 
for  the  reason  that  during  the  trial  appellant  also  of- 
fered, and  the  court  admitted,  evidence  tending  to  prove 
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the  same  fact.  Polk  v.  Haworth  (1911),  48  Ind.  App. 
32,  95  N.  E.  332. 

The  instructions  given  by  the  trial  court,  when  taken 
as  a  whole,  fairly  state  the  law  applicable  to  the  case. 

It  is  contended  by  appellant  with  much  earnestness 
and  plausibility  that  there  is  no  evidence  to  support  cer- 
tain material  averments  of  the  complaint ;  but,  since  the 
case  must  be  reversed,  it  will  not  be  necessary  for  us  to 
pass  upon  that  and  other  questions  presented  which 
doubtless  will  not  arise  on  a  retrial. 

Judgment  reversed,  with  instructions  to  the  trial  court 
to  grant  appellant  leave  to  refile  his  motion  to  strike 
from  appellee's  complaint  the  allegation  that  appellee  is 
the  mother  of  two  children,  one  of  which,  on  account  of 
physical  infirmities,  requires  her  constant  attention; 
also  to  grant  appellant  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


Eickmier  v.  Geddes. 

[No.  10,312.     Filed  April  6,  1920.] 

1.  Appeal. — Review. — Harmless  Error,^— Overruling  Motion  to 
Separate  Causes. — It  is  not  reversible  error  to  overrule  a  mo- 
tion to  separate  causes  of  action,    p.  169. 

2.  Evidence. — Contracts. — Orai  Negotiations, — Merger. — ^In  a 
real  estate  broker's  action  on  a  written  contract  to  recover 
compensation  for  arranging  an  exchange  of  lands,  where  de- 
fendant did  not  deny  the  execution  of  the  contract,  in  the  ab- 
sence of  fraud,  the  time  or  nature  of  negotiations  prior  to  the 
execution  of  the  contract  is  immaterial,  as  such  negotiations 
were  merged  in  the  written  contract,    p.  169. 

3.  Brokers. — ReaJ,  Estate  Brokers. — Action  for  Commissions. — 
Complaint. — In  a  real  estate  broker's  action  on  a  written  con- 
tract to  recover  compensation  for  arranging  an  exchiange  of 
lands,  a  complaint  alleging  that  defendant  failed  and  refused 
to  pay,  without  alleging  the  date  thereof,  is  sufficient,    p.  169. 

4.  Pleading. — Demurrer  to  Answer. — Sufficiency. — A  demurrer 
to  an  answer  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  an  answer  to  the  complaint  is  insufficient  in  form, 
p.  169. 
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5.  Brokers.  —  Contract  Fixing  Compensation,  —  Acceptance, — 
Where  a  real  estate  broker  prepared  a  contract  for  the  ex- 

f 

change  of  lands  which  stipulated  that  a  certain  party  was  to 
pay  his  commission,  the  execution  of  such  contract  was  a  suffi- 
cient acceptance  thereto  by  the  broker,    p.  170. 

6.  Appeal. — Review. — Harmless  Error, — Sustaining  Demurrer, 
— Sustaining  a  demurrer  to  an  answer  is  harmless,  although 
the  demurrer  is  insufficient  in  form,  where  the  answer  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  defense,    p.  170. 

7.  Discovery. — Interrogatories  Filed  With  Pleading, — Striking 
Out, — It  was  not  error  for  the  trial  court  to  sustain  a  motion 
to  strike  out  interrogatories  to  plaintiff,  where  they  were  not 
pertinent  to  the  issues,  and  the  answers  thereto  could  not  have 
aided  defendant  in  adapting  his  pleadings  to  the  facts  in  the 
case.    p.  170. 

From  Vigo  Circuit  Court ;  Charles  L.  PtiUiam,  Judge. 

« 

Action  by  John  F.  Geddes  against  Charles  Eickmier. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Afftrmed. 

Orph  Af .  Hall,  for  appellant. 
Duff  Caldwell,  for  appellee. 

Nichols,  C.  J. — ^Action  by  appellee  against  appellant 
on  a  broker's  contract.  The  complaint  avers  in  sub- 
stance that  appellee  is  a  real  estate  broker,  and  as  such 

did  on  the day  of  January,  1917,  enter  into  an 

agreement  with  appellant  whereby  he  was  to  procure  for 
appellant  a  purchaser,  or  one  willing  to  trade,  for  a 
certain  farm  owned  by  appellant  and  located  in  Pulaski 
county,  Indiana.  That  appellee  found  such  person  will- 
ing to  trade  upon  terms  satisfactory  to  appellant,  with 
whom  appellant  entered  into  a  written  contract  in  which 
appellant  agreed  to  trade  his  farm,  and  in  which  he  also 
agreed  with  appellee  that  the  amount  of  his  compensa- 
tion should  be  $280.  There  is  an  averment  of  failure 
and  refusal  to  pay,  and  that  the  amount  is  due,  with  a 
demand  for  judgment.  The  written  contract,  which  is 
made  "Exhibit  A"  of  the  complaint,  is  a  contract  be- 
tween appellant  and  one  Judy  for  mutual  exchange  of 
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real  estate,  appellant  exchanging  his  said  farm,  with 
adjustment  of  differences  in  value  of  the  tracts  ex- 
changed, and  with  provisions  as  to  encumbrances,  in- 
surances, taxes,  abstracts,  forfeiture  for  failure  to 
perform,  and  for  possession,  and  finally  with  the  agree- 
ment that:  "Party  of  the  second  part  (appellant) 
agrees  to  pay  J.  F.  Geddes  a  commission  of  $280.00  in 
full  settlement  of  this  deal.  The  agreement  is  signed, 
"J.  F.  Judy,  Chas.  Eickmier,  J.  F.  Geddes." 

Appellant  filed  a  motion  to  separate  causes,  which 
was  properly  overruled.    There  is  but  one  cause  of  ac- 
tion, and  if  there  were  two  it  is  not  available 

1.  error  to  overrule  a  motion  to  separate.  Wabash, 
etc.,  R.  Co.  V.  Rooker  (1883),  90  Ind.  581;  La- 
Plante  v.  State,  ex  rel.  (1898),  152  Ind.  80,  83, 

2.  52  N.  E.  452.  He  then  filed  a  motion  to  make 
more  specific,  which  was  overruled.    The  first 

four  of  the  specifications  of  the  motion  pertain  to  the 
negotiations  preceding  the  day  of  executing  the  contract 
of  sale,  and  agreement  to  pay  a  commission.  As  ap- 
pellant does  not  deny  the  execution  of  the  contract,  in 
the  absence  of  fraud,  which  question  is  considered  here- 
inafter, the  time  or  nature  of  such  negotiations  can 
make  no  difference  in  the  result,  as  they  are  merged  in 
the  written  contract  finally  entered  into.  WoodaU  V. 
Greater  (1875) ,  51  Ind.  539 ;  Cole  v.  Gray  (1894) , 

3.  139  Ind.  396,  407,  38  N.  E.  856 ;  Buckeye  Mfg.  Co. 
v.  Woolley,  etc.,  Works  (1900) ,  26  Ind.  App.  7, 13, 

58  N.  E.  1069.  As  to  the  fifth  specification,  it  is  suffi- 
cient to  allege  that  appellant  failed  and  refused  to  pay, 
without  alleging  the  date  thereof.  There  was  no  error 
in  this  ruling. 
Appellant  answered  in  four  paragraphs,  the  first 
being  a  general  denial ;  the  second  admits  listing 

4.  the  real  estate  for  sale  or  trade  and  that  ap- 
pellant  signed  the  contract,  and  then  avers  great 
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confidence  in  appellee,  but  that  appellant,  after  he 
had  sigrned  the  contract,  learned  that  appellee  had  also 
represented  the  other  party  in  the  transaction.  There 
is  no  averment  of  fraud  or  injury.  The  third  avers  sub- 
stantially the  same  as  the  second,  with  the  additional 
averment  that  appellee  pi*epared  the  contract,  and  that 
appellant  never  saw  it  until  it  was  sent  to  him  for  his 
signature.  The  paragraph  avers  that  appellee's  actions 
were  fraudulent,  but  does  not  aver  in  what  the  fraud 
consisted.  The  fourth  avers  that  appellant  rescinded 
said  contract  at  least  three  weeks  before  appellee 
brought  his  action,  and  that  appellee  gave  no  notice  of 
his  acceptance  of  the  contract  until  a  few  minutes  be- 
fore he  filed  his  action.  Appellee  filed  a  demurrer  to 
the  second,  third  and  fourth  paragraphs  of  answer,  for 
the  reason  that  each  of  said  paragraphs  does  not  state 
facts  sufficient  to  constitute  an  answer  to  the  complaint. 
Such  demurrer  was  insufficient  in  form,  and  appellant's 
motion  to  strike  out  might  well  have  been  sustained 
(Eddy  V.  Honey  Creek  Tp.  [1917],  63  Ind.  App.  527, 
114  N.  E.  783),  but,  if  it  was  error  to  overrule  such 
motion,  it  was  harmless,  as  none  of  said  paragraphs  of 
answer  stated  facts  "sufficient  to  constitute  a  cause  of 
defense."  The  second  and  third  paragraphs  of  answer 
are  not  sufficient  as  charges  of  fraud;  and,  as  to  the 
fourth,  the  execution  of  the  contract  was  an  ac- 
5-6.  ceptance  thereof,  and  appellant's  alleged  rescis- 
sion, without  some  valid  reason  for  such  action, 
would  not  relieve  appellant  from  the  terms  thereof.  The 
same  reasoning  applies  to  the  ruling  of  the  court  in  sus- 
taining such  demurrer.  Bollman  v.  Gemmill  (1900 J, 
155  Ind.  33,  57  N.  E.  542. 
Appellant  submitted  twelve  interrogatories  to  appel- 
lee, which,  on  motion  of  appellee,  were  stricken 
7.  out.  There  was  no  error  in  this  ruling.  Such 
interrogatories  were  not  pertinent  to  the  issues. 
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and  could  not  have  aided  appellant  in  adapting  his 
pleadings  to  the  facts  in  the  case.  Meyer,  Admr.,  v. 
Manhattan  Life  Ins.  Co.  (1896),  144  Ind.  439,  43  N.  E. 
448.  Nothing  can  be  gained  by  setting  out  these  inter- 
rogatories and  discussing  them  separately. 

We  have  examined  the  evidence,  and  we  hold  that 
the  court  committed  no  error  in  directing  a  verdict  for 
appellee. 

The  judgment  is  affirmed. 


United  States  Fidelity  and  Guaranty  Company 

OF  Baltimore,  Maryland,  v.  George 

S.  Schauer  Company  et  al. 

[No.  10,804.    Filed  April  6,  1920.] 

Indemnity. — Contracts. — Consideration. — Principal  and  Surety. — 
A  bond  of  indemnity  to  a  surety  on  a  municipal  construction 
bond  for  liability  caused  by  its  assent  to  the  assignment  of  the 
contract  involved  and  its  agreement  to  continue  as  surety  for 
the  assignee,  is  supported  by  sufficient,  continuing  considera- 
tion, since  the  surety  thereby  assumed  a  new  risk  by  the  sub- 
stitution of  a  new  principal. 

From  Marion  Superior  Court  (98,865) ;  John  J.  Roch- 
ford,  Judge. 

Action  by  the  United  States  Fidelity  and  Guaranty 
Company  of  Baltimore,  Maryland,  against  the  George 
S.  Schauer  Company  and  another.  From  the  judgment 
rendered,  the  plaintiff  appeals.    Reversed. 

Pickens,  Moores,  Davidson  &  Pickens,  for  appellant. 
Thomas  D.  McGee,  for  appellees. 

Nichols,  C.  J. — The  complaint  in  this  cause  avers  in 
substance  that  appellant  was  a  surety  company  and 
authorized  to  transact  business  in  this  state.  On  Sep- 
tember 20,  1912,  the  Reliable  Construction  Company 
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entered  into  a  written  contract  with  the  city  of  Indian- 
apolis to  construct  a  local  sewer  in  Cornelius  avenue, 
and  that  said  construction  company,  as  principal,  and 
appellant,  as  surety,  executed  a  construction  bond,  con- 
ditioned among  other  things  that  said  principal  would 
faithfully  comply  with  the  conditions  of  its  contract, 
including  the  obligation  to  pay  any  and  all  moneys  due 
to  any  person  or  persons  furnishing  matierial  to  be  used 
in  the  construction  of  said  improvements.  On  October 
28,  1912,  said  construction  company  for  a  consideration 
executed  its  written  assignment  of  said  contract  with 
the  city  to  appellee  George  S.  Schauer  Company,  which 
assignment  was  accepted  on  said  day,  and  the  Schauer 
company  agreed  to  be  bound  by  the  terms  and  condi- 
tions of  said  contract.  On  said  day  appellant  consented 
to  execute  its  written  assent  to  the  assignment  and  on 
said  day  the  city  consented  and  approved  such  assign- 
ment. On  October  28,  1912,  said  Schauer  company  and 
the  testatrix,  Mary  E.  Zimmer,  for  a  good  and  sufficient 
consideration,  executed  to  appellant  a  written  indemnity 
contract,  which,  omitting  acknowledgment,  is  as  fol- 
lows: 

"Indianapolis,  Indiana,  October  28,  1912. 

"Whereas  on  September  20,  1912,  a  certain  con- 
tract was  entered  into  between  the  Reliable  Con- 
struction Company  and  the  City  of  Indianapolis, 
by  the  terms  of  which  the  said  Reliable  Construc- 
tion Company  agreed  to  construct  a  local  sewer  in 
Cornelius  Ave.  from  Maple  Road  to  44th  Street 
under  Improvement  Resolution  No.  6877  for  the 
consideration  and  upon  the  conditions  stated  in  said 
contract ; 

"And  whereas  the  United  States  Fidelity  and 
Guaranty  Company  of  Baltimore,  Maryland,  is 
surety  upon  the  bond  given  to  secure  the  faithful 
performance  of  said  contract,  which  bond  is  in  the 
penal  sum  of  eight  thousand  one  hundred  nineteen 
dollars  forty  cents,  ($8,119.40)  ; 

"And  whereas  said  Reliable  Construction  Com- 
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pany  has  defaulted  in  the  performance  of  said  con- 
tract and  is  unable  to  proceed  with  and  complete 
the  work  covered  thereby ; 

"And  whereas  said  contract,  for  value  received, 
has  been  assigned  to  George  S.  Schauer  Company, 
which  company  has  assumed  all  the  obligations  of 
said  contract  and  has  agreed  to  proceed  with  the 
construction  of  said  sewer  under  the  terms  of  said 
contract,  and  to  complete  the  same  with  despatch ; 

"And  whereas  said  George  S.  Schauer  Company 
has  requested  said  United  States  Fidelity  and  Guar- 
anty Company  to  continue  as  surety  upon  the  bond 
guaranteeing  the  performance  of  said  contract,  as 
aforesaid,  which  the  said  United  States  Fidelity 
Company  has  consented  to  do; 

"Now  therefore,  in  consideration  thereof,  the  said 
George  S.  Schauer  Company,  as  principal  and  Mary 
E.  Zimmer,  as  surety,  hereby  indemnify  and  agree 
to  save  harmless  the  said  United  States  Fidelity 
and  Guaranty  Company  from  any  and  all  loss  and 
damage  and  expense  of  whatsoever  description,  in- 
cluding court  costs  and  attorneys'  fees,  which  the 
said  United  States  Fidelity  and  Guaranty  Company 
may  sustain  by  reason  of  its  continuance  as  surety 
upon  said  bond. 

"And  the  said  George  S.  Schauer  Company,  and 
Mary  E.  Zimmer,  as  surety,  hereby  agree  to  reim- 
burse the  United  States  Fidelity  and  Guaranty 
Company  for  any  and  all  loss  and  damage  or  ex- 
pense of  whatsoever  description,  including  court 
costs  and  attorneys'  fees  which  the  said  United 
States  Fidelity  and  Guaranty  Company  may  sustain 
by  reason  of  its  continuance  as  surety  upon  said 
bond. 

"George  S.  Schauer  Company. 
By  George  S.  Schauer,  Pres. 
Mary  E.  Zimmer." 

Said  Schauer  company  became  indebted  to  divers  per- 
sons and  companies,  for  which  indebtedness  judgments 
were  rendered  in  due  course  of  law  against  said  Schauer 
company  and  appellant,  as  its  surety,  in  the  total  sum 
of  $29,444.80,  and  appellant  was  compelled  to,  and  did, 
pay  the  total  amount  of  said  judgments.  That  in  the 
defense  of  the  actions  out  of  which  said  judgments 
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grew,  appellant  incurred  attorneys'  fees  and  other  ex- 
penses in  the  total  sum  of  $500.  Due  notice  was  given 
to  the  testatrix,  Mary  E.  Zimmer,  of  the  commencement 
of  each  of  said  actions,  but  in  each  case  she  failed  to 
come  into  court  and  defend.  There  was  a  demand  for 
judgment  in  the  sum  of  $4,000. 

Appellee  Schauer  company  answered  by  general  de- 
nial and  made  no  contest,  has  not  disputed  the  judgment 
taken  against  it,  and  is  not  resisting  the  present  appeal. 
The  defendant  Mary  E.  Zimmer  now  represented  by  her 
executor,  Joseph  F.  Zimmer,  demurred  to  the  complaint 
for  want  of  facts,  which  presented  the  question  as  to 
whether  there  was  any  consideration  for  the  indemnity 
bond  sued  on,  in  view  of  the  then  present  liability  of  the 
appellant  upon  the  bond  given  by  it  for  the  performance 
of  the  same  contract  by  another  obligor.  This  de- 
murrer was  overruled  and  thereupon  said  defendant 
answered  in  three  paragraphs,  the  first  being  a  general 
denial ;  the  second,  no  consideration ;  and  the  third,  that 
her  signature  to  the  bond  was  procured  by  fraudulent 
representation. 

The  case  was  put  at  issue  by  a  reply  and  denial. 
Thereafter  and  before  trial,  the  defendant  Mary  E. 
Zimmer  died,  and  appellee  as  her  executor,  was  sub- 
stituted. Change  was  taken  from  the  Hon.  Linn  D. 
Hay,  of  Marion  Superior  Court,  and  the  cause  was  tried 
by  a  jury  before  the  Hon.  John  J.  Rochford,  regular 
judge  of  such  superior  court.  At  the  conclusion  of  the 
appellant's  evidence  appellee  Zimmer  moved  the  court 
to  direct  a  verdict  in  his  favor,  which  motion  was  sus- 
tained, and  the  jury  was  instructed  to  return  a  verdict 
for  the  appellant  as  against  appellee  Schauer  company 
in  the  sum  of  $4,050,  and  in  favor  of  appellee  Jos.  F. 
Zimmer  as  against  appellant.  Judgment  was  rendered 
on  the  verdict,  and,  after  motion  for  a  new  trial  which 
was  overruled,  this  appeal. 
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The  only  error  assigned  is  the  ruling  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial.  The 
grounds  of  the  motion  which  are  presented  are  that  the 
verdict  is  not  supported  by  sufficient  evidence ;  that  the 
verdict  is  contrary  to  law;  error  of  the  court  in  direct- 
ing the  jury  to  return  a  verdict  in  favor  of  appellee  Jos. 
F.  Zimmer,  executor  of  the  last  will  of  Mary  E.  Zimmer. 
There  was  evidence  in  proof  of  all  of  the  averments  of 
the  complaint.  A  demurrer  to  the  complaint  had  been 
overruled.  If  this  ruling,  which  was  made  by  the  first 
judge  to  whom  the  cause  was  submitted,  was  correct, 
then  the  action  of  the  judge  who  presided  at  the  trial  in 
directing  a  verdict  was  error,  and  the  ruling  of  the 
court  in  overruling  the  motion  for  a  new  trial  was  error. 

It  is  contended  by  appellee  that  the  indemnifying  bond 
was  executed  without  consideration.  He  rests  his  con- 
tention upon  the  proposition  that  appellant's  agreement 
to  continue  on  the  construction  bond  was  a  promise  to 
do  something  which  it  was  already  bound  to  do,  and  as 
such  it  was  no  consideration  for  the  indemnifying  bond ; 
and  further,  that  the  indemnity  bond,  not  being  con- 
temporaneous with  the  original  obligation  and  consti- 
tuting the  inducement  thereto,  was  not  binding  for  the 
guaranty  of  an  obligation  already  contracted ;  that  with 
no  new  consideration  it  was  of  no  force.  As  it  seems  to 
us,  appellee  misapprehends  the  whole  transaction.  The 
city  of  Indianapolis  contracted  with  the  Reliable  Con- 
struction Company  for  the  construction  of  the  sewer 
involved,  and  the  bond  executed  by  appellant  was  for 
the  faithful  performance  of  that  contract.  When  the 
original  contractor  failed  to  complete  the  work,  it  is 
true  that  appellant  was  bound  as  a  surety  to  see  that  the 
same  was  completed  according  to  the  terms  of  the  con- 
tract ;  but  it  was  not  bound  to  accept  the  Schauer  com- 
pany as  principal,  nor  was  it  bound  for  any  loss  that 
might  be  sustained  by  an  assignment  of  the  contract  to 
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any  person  or  company  to  whom  it  had  not  consented. 
It  was  itself  privileged  to  complete  this  work,  without 
consent  to  the  assignment  of  the  contract  to  anyone. 
By  completing  the  work  it  might  have  lost  and  might 
not,  but,  whether  it  might  or  not,  it  is  certain  that  by 
consenting  to  an  assignment  to  some  other  person,  with 
an  agreement  to  continue  on  the  construction  bond,  it 
assumed  the  liability  to  be  injured  by  the  mismanagement 
of  such  other  person  as  the  assignee  of  the  contract. 
Appellee  contends  that  the  consideration  was  a  past  con- 
sideration, but,  as  it  seems  to  the  court,  the  considera- 
tion was  a  continuing  one,  appellant  agreeing  to  continue 
upon  the  bond  for  the  benefit  of  appellee  Schauer  com- 
pany, and  this  was  a  sufficient  consideration  for  the 
execution  of  the  indemnifying  bond.  Carroll  v.  Nixon 
(1842),  4  Watts  &  S.  (Pa.)  517,  525.  Whether  appel- 
lant would  have  lost  or  not  had  it  seen  fit  to  complete 
the  work  itself,  or  had  it  consented  to  an  assignment 
to  another,  it  is  certain  that  it  did  lose  by  the  assignment 
to  appellee  Schauer  company,  and  by  the  failure  of  such 
appellee  to  complete  the  work  and  discharge  its  liability. 
There  was  clearly  an  assumption  of  a  new  risk  by  the 
appellant  when  it  consented  to  continue  its  bond  as  to 
the  appellee  Schauer  company,  and  such  assumption  was 
a  valid  consideration  for  the  indemnifying  bond. 
Reisler  v.  Silbermintz  (190*4),  99  App.  Div.  131,  90  N. 
Y.  Supp.  967;  Andre  V.  Graebner  (1901),  126  Mich.  116, 
85  N.  W.  464.  The  assignment  of  the  contract  by  the 
Reliable  Construction  Company  to  the  appellee  Schauer 
company,  and  the  acceptance  thereof  by  said  Schauer 
company,  and  the  assent  thereto  by  the  city  of  Indian- 
apolis, was  in  effect  an  execution  of  a  new  contract  with 
the  Schauer  company,  and  by  implication  released  the 
old.  It  was  the  substitution  of  a  new  principal,  and 
this  was  a  sufficient  consideration  for  the  indemnifying 
bond.     Robinson  V.  Bullock  (1880) ,  66  Ala.  548;  Coyner 
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V.  Lynde  (1858),  10  Ind.  282;  Kiler  v.  Wohletz  (1909), 
L.  R.  A,  1915B,  note  18. 

The  verdict  as  directed  by  the  caurt  was  not  supported 
by  sufficient  evidence;  hence  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  For  this  error  the 
judgment  is  reversed,  with  instructions  to  grant  a  new 
trial. 


Broadway  v.  Majors  et  al. 

[No.  10,331.     Filed  April  8,  1920.] 

Appeal. — Review, — Conflicting  Evidence. — Where  the  only  ques- 
tion involved  in  an  appeal  requires  for  its  determination  a  re- 
view of  conflicting  evidence,  the  judgment  will  be  affirmed. 

From  Ripley  Circuit  Court;  Robert  A.  Creigmile, 
Judge. 

Proceeding  between  Olna  N.  Broadway,  and  Susan  A. 
Majors  and  others.  From  the  judgment  rendered,  the 
former  appeals.    Affirmed. 

Robert  S.  Hunter  and  Forkner  &  Forkner,  for  appel- 
lant. 
Earl  J,  Askren,  for  appellees. 

Remy,  p.  J. — ^The  only  question  involved  in  this  ap- 
peal would  require  for  its  determination  a  review  of 
conflicting  evidence.  On  the  authority  of  Nicholson  v. 
Smith  (1916),  60  Ind.  App.  385,  110  N.  E.  1007,  the 
judgment  of  the  trial  court  is  affirmed. 
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Parker  v.  Curll. 

[No.  10,288.    Filed  April  8,  1920.] 

1.  Attachment. — Lien  of  Writ. — When  Attaches. — Under  §966 
Bums  1914,  §922  R.  S.  1881,  the  writ  of  attachment  is  a  lien 
from  the  time  it  is  placed  in  the  hands  of  the  sheriff,     p.  179. 

2.  Attachment. — Lien. — Writ  Intervening  Between  Signature 
and  Delivery  of  Deed. — Where  a  deed  by  nonresidents  was 
sent  to  a  bank  of  the  county  wherein  the  land  lay,  for  collection 
of  the  consideration  and  delivery,  a  writ  of  attachment  against 
the  grantors'  property,  applied  for,  issued,  and  placed  in  the 
hands  of  the  sheriff  before  the  receipt  and  delivery  of  the  deed, 
but  on  the  same  day  therewith,  was  a  lien  on  the  land  although 
the  deed  had  been  signed  and  acknowledged  the  day  before, 
since  the  deed  was  not  executed  until  its  delivery,    p.  179. 

From  Pike  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  Eva  Parker  against  William  D.  Curll. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

John  L.  Sumner  and  Frank  Ely,  for  appellant. 
Edward  P.  Richardson,  Arthur  H.  Taylor  and  WUliam 
D.  Curll,  for  appellee. 

McMahan,  J. — This  is  an  action  by  appellant  to  quiet 
her  title  to  certain  real  estate  in  Pike  county.  On  and 
prior  to  March  8,  1917,  Eulah  and  Hattie  Patterson, 
who  were  nonresidents  of  this  state,  were  the  owners  of 
an  undivided  one-third  interest  in  the  real  estate  de- 
scribed in  the  complaint.  On  said  day  they  signed  and 
acknowledged  a  warranty  deed,  wherein  they  conveyed 
said  real  estate  to  the  appellant,  and  mailed  the  same 
to  the  Citizens  State  Bank  at  Petersburg,  with  directions 
to  deliver  the  same  to  appellant  upon  her  paying  the 
purchase  price  to  the  bank  for  said  grantors.  This  deed 
was  received  at  the  bank  at  1 :30  p.  m.,  March  9,  1917, 
was  delivered  to  appellant  at  2  o'clock  and  recorded  in 
the  recorder's  office  at  3  p.  m.,  March  9.     Appellee  filed 
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his  complaint  against  Eulah  and  Hattie  Patterson,  to- 
gether with  an  affidavif  and  undertaking  in  attachment, 
in  the  office  of  the  clerk  of  the  Pike  Circuit  Court  at 
11 :45  a.  fn.,  March  9,  1917.  A  writ  of  attachment  was 
immediately  issued  and  delivered  to  the  sheriff  of  Pike 
county  at  1  o'clock  p.  m.,  March  9.  At  the  time  appel- 
lee filed  his  complaint,  he  filed  a  lis  pendens  notice  in 
the  clerk's  office,  giving  notice  that  he  had  filed  his  com- 
plaint, affidavit  and  bond  in  attachment  for  the  purpose 
of  attaching  the  interest  of  Eulah  and  Hattie  Patterson 
in  the  real  estate  described  in  the  complaint.  The 
sheriff  served  said  writ  and  levied  upon  said  real  estate 
about  4  p.  m.,  and  on  March  10,  1917,  made  his  return 
on  the  writ  of  attachment,  together  with  the  inventory 
and  appraisment,  and  filed  the  same  in  the  clerk's  office. 
The  only  question  involved  in  this  appeal  is  whether 
the  attachment  was  a  lien  upon  the  real  estate  at  the 
time  it  was  conveyed  to  the  appellant.     Section 

1.  956  Bums  1914,  §922  R.  S.  1881,  provides  that 
an  order  of  attachment  binds  the  defendant's 

property  in  the  county  subject  to  execution,  and  becomes 
a  lien  thereon  from  the  time  of  its  delivery  to  the  sheriff 
in  the  same  manner  as  an  execution.  This  court  held 
in  lAttle  V.  Mundell  (1915),  59  Ind.  App.  227,  109  N.  E. 
227,  that  a  lien  in  attachment  relates  back  to  the  time 
the  writ  was  placed  in  the  hands  of  the  sheriff.  In  fact, 
all  the  authorities  are  to  the  effect  that  the  lien  attaches 
the  moment  the  writ  is  placed  in  the  hands  of  the  sheriff. 
Appellee  contends  that  the  deed  conveying  the  prop- 
erty to  appellant  was  not  executed  until  its  delivery, 
which  took  place  after  the  writ  of  attachment 

2.  had  been  placed  in  the  hands  of  the  sheriff,  and 
that,  therefore,  the  property  was  subject  to  the 

lien  of  attachment  at  the  time  the  deed  was  delivered 
to  appellant.  The  contention  of  the  appellee  must  pre- 
vail.   The  real  estate  was  subject  to  the  lien  of  appel- 
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lee's  writ  of  attachment  at  the  time  the  deed  was  de- 
livered to  appellant. 

There  was  no  error  in  overruling  appellant's  motion 
for  a  new  trial.    Judgment  affirmed. 


Tooley  v.  State,  ex  rel. 

[No.  10,307.     Filed  April  9,  1920.] 

From  Pike  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  the  State  of  Indiana  on  the  relation  of  Nora 
Tooley,  against  DeForrest  Tooley.  From  the  judgment 
rendered,  the  defendant  appeals.    Affirmed. 

Frank  Ely  and  David  D.  Com,  for  appellant. 

H,  W.  Carpenter  and  Stanley  Af.  Krieg,  for  appellee. 

Dausman,  J. — ^This  action  was  instituted  by  the  re- 
latrix  to  recover  a  penalty  under  §8377  Bums  1914,  Acts 
1895  p.  167.  The  jury  returned  a  verdict  to  the  effect 
that  appellant  fraudulently  entered  into  a  marriage  with 
relatrix  with  intent  to  avoid  and  escape  the  consequences 
of  a  prosecution  for  bastardy  and  also  a  prosecution  for 
criminal  seduction,  which  prosecutions  were  then  pend- 
ing against  him.  Thereupon  the  court  rendered  judg- 
ment against  appellant  in  the  sum  of  $200  and  that 
appellant  be  imprisoned  in  the  county  jail  until  said  sum 
be  paid  or  replevied  or  until  he  be  released  by  due 
process  of  law.  The  only  error  assigned  is  the  ruling 
on  the  motion  for  a  new  trial,  and  the  only  contention 
presented  is  that  the  court  erred  in  its  charge  to  the 
jury. 

We  have  carefully  considered  all  the  instructions,  and 
we  find  no  reversible  error  therein.  §700  Bums  1914, 
§658  R.  S.  1881.    Judgment  affirmed. 


NOVEMBER  TERM,  1919.  181 

Leib  V.  Henderson — 73  Ind.  App.  181. 

Leib  et  al.  V.  Henderson. 

[No.  10,322.     Filed  April  9,  1920.] 

1.  Husband  and  Wipe.  —  Support,  —  Action  Under  Statute. — 
Judgments, — The  final  action  of  the  court  in  an  action  for  sup- 
port under  §7869  et  seq.  Bums  1914,  §5132  et  seq,  R.  S.  1881, 
awarding  a  lump  sum  to  the  wife  as  alimony  and  ordering  a 
weekly  payment  to  her  for  the  children,  as  against  the  husband, 
and  ordering  certain  other  defendants  to  pay  the  wife  money 
owing  to  the  husband,  was  a  judgment  as  distinguished  from  an 
order  or  rule.    p.  183. 

2.  Husband  and  Wipe. — Actions  for  Support. — Personal  Judg- 
ments.— Garnishment. — In  actions  brought  under  §7869  et  seq. 
Bums  1914,  §5132  et  seq.  R.  S.  1881,  when  the  court  has  juris- 
diction of  their  persons  it  has  power  to  render  personal  judg- 
ments against  the  husband  and  other  defendants,  as  the  facts 
might  warrant,  the  proceeding  in  such  a  case  being,  as  to 
debtors  of  the  husband  made  defendant,  in  the  nature  of 
garnishment,    p.  183. 

3.  Judgment. — Fo<nn. — Words  Used. — The  words  used  may  be 
sufficient  to  constitute  a  valid  judgment  though  the  form  thereof 
be  not  commendable,     p.  183. 

4.  Judgment. — Immature  Claim.— Collateral  Attack. — Bills  and 
Notes. — Where  the  court  had  jurisdiction  of  the  person,  a  judg- 
ment based  on  a  promissory  note,  rendered  before  the  maturity 
thereof,  was  not  void  nor  subject  to  collateral  attack,    p.  183. 

From  Madison  Circuit  Court ;  Luther  F.  Pence,  Judge. 

Action  by  Charles  C.  Leib  and  others,  against  June 
Dean  Henderson.  From  a  judgment  for  defendant,  the 
plaintiffs  appeal.    Affirmed, 

Francis  A.  Walker,  for  appellant. 
Bartley  H.  Campbell,  for  appellee. 

Statement  by  Dausman,  J. — Appellants  instituted 
this  action  to  quiet  title  to  real  estate.  It  is  averred  in 
the  complaint  that  appellee  had  previously  instituted  an 
action  against  her  husband,  Charles  Edgar  Henderson, 
to  obtain  support  for  herself  and  their  two  infant  chil- 
dren, under  the  provisions  of  §7869  et  seq.  Bums  1914, 
§5182  et  seq.  R.  S.  1881.     In  her  action  the  Elwood 
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State  Bank  and  one  Charles  A.  Henderson  were  made 
defendants  with  her  husband  for  the  reason  that  they 
were  indebted  to  him.  On  January  16,  1915,  the  court 
found  that  Charles  A.  Henderson  was  indebted  to  her 
husband  in  the  sum  of  $1,200  on  a  promissory  note 
which  would  mature  in  July,  1916;  and  that  the  bank 
was  indebted  to  her  husband  in  the  sum  of  $73,25. 
Thereupon  the  following  judgment  was  rendered : 

"It  is  therefore  considered,  ordered  and  adjudged  by 
the  Court  that  the  plaintiff  recover  of  the  defendant 
Charles  Edgar  Henderson  the  sum  of  $673.25  as  ali- 
mony, and  that  the  said  defendant  be  and  he  is  ordered 
to  pay  her  the  further  sum  of  $5.00  on  the  first  day  of 
February,  1915,  and  the  sum  of  $5.00  on  Monday  of 
each  week  thereafter  during  the  minority  of  said  chil- 
dren. 

"It  is  further  ordered  and  adjudged  that  the  defend- 
ant The  Elwood  State  Bank  of  Elwood,  Indiana,  pay  to 
the  plaintiff  at  once  the  sum  of  $73.25  on  deposit  in  the 
name  of  Charles  E.  Henderson,  which  shall  be  credited 
upon  the  above  judgment  for  alimony;  and  that  the  de- 
fendant Charles  A.  Henderson  pay  to  the  plaintiff  the 
sum  of  $600.00  of  the  money  by  him  owing  to  the  de- 
fendant Charles  Edgar  Henderson,  which  shall  also  be 
credited  on  the  above  and  foregoing  judgment  for 
alimony. 

"It  is  further  considered  and  adjudged  by  the  Court 
that  the  plaintiff  recover  of  the  defendant  Charles  Edgar 
Henderson  her  costs  herein  laid  out  and  expended  taxed 
at  $ f  all  of  which  is  considered,  ordered  and  ad- 
judged by  the  Court." 

At  the  time  the  judgment  was  rendered  Charles  A. 
Henderson  owned  an  interest  in  the  real  estate  de- 
scribed in  the  complaint,  which  he  subsequently  con- 
veyed to  appellants  by  warranty  deed.  Appellee  claims 
that  her  judgment  against  Charles  A.  Henderson  is  a 


NOVEMBER  TERM,  1919.  183 

Leib  V.  Henderson — 73  Ind.  App.  181. 

lien  on  the  real  estate.  There  is  no  suggestion  that  her 
judgment  has  been  paid.  But  appellants  contend  that 
it  is  not  a  lien  on  the  real  estate  for  the  reasons :  ( 1 ) 
That  the  court  had  no  power  to  render  a  personal  judg- 
ment against  Charles  A.  Henderson;  (2)  that  since  the 
note  did  not  mature  until  July,  1916,  the  judgment  was 
premature  and  was  ineffective  until  the  maturity  of  the 
note;  and,  (3)  that  the  so-called  judgment  is  in  fact  not 
a  judgment  but  merely  an  order  which  could  be  en- 
forced only  by  proceedings  for  contempt. 


Dausman,  J.,  delivered  the  opinion  of  the  court: 
The  final  action  of  the  court  in  appellee's  proceeding 
to  obtain  support  for  herself  and  children,  as 

1.  averred  in  the  complaint,  is  a  judgment  as  dis- 
tinguished from  an  order  or  rule.    23  Cyc  667. 

The  court  had  power  by  virtue  of  the  statute  to  render 
a  personal  judgment  against  the  husband,  Charles  Ed- 
gar Henderson.     Trimble  v.  Trimble  (1911),  47 

2.  Ind.  App.  181,  93  N.  E.  1049.    And  we  are  of  the 
opinion  that  the  court  had  power  also  to  render  a 

personal  judgment  against  any  or  all  other  defendants, 
as  the  facts  might  warrant.  As  to  the  husband's  debt- 
ors the  proceeding  is  in  the  nature  of  garnishment. 
§966  et  seq.  Bums  1914,  Acts  1897  p.  233. 

While  the  form  of  the  judgment  is  not  commendable, 
nevertheless  the  words  used  therein  are  sufficient  to  con- 
stitute  a   valid  judgment.     Hord  V.  Bradbury 

3.  (1901),  156  Ind.  30,  59  N.  E.  31 ;  State,  ex  rel.  v. 
Lung  (1907),  168  Ind.  553,  80  N.  E.  541;  City 

of  Laporte  v.  Organ  (1892),  5  Ind.  App.  369,  32  N.  E. 
342. 
The  fact  that  the  judgment  was  rendered  against 
Charles  A.  Henderson  before  the  maturity  of  the 

4.  note  did  not  render  the  judgment  void.     Robert- 
son V.  Huffman  (1883),  92  Ind.  247;  Bruce  V. 
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Osgood  (1900),  154  Ind.  375,  56  N.  E.  25.  The  court 
had  jurisdiction  of  the  persons  of  all  the  defendants  and 
of  the  subject  of  the  action.  If  the  judgment  as  to 
Charles  A.  Henderson  was  erroneous,  he  should  have 
sought  relief  in  the  proper  manner;  but  it  is  not  void 
and  cannot  be  successfully  assailed  by  appellants  in  this 
collateral  proceeding. 

The  facts  averred  in  the  complaint  do  not  entitle  ap- 
pellants to  any  rejief  whatsoever,  and  the  demurrer  was 
properly  sustained.    Judgment  affirmed. 


Johnston  v.  Hamilton  et  al. 

tNo.  10,319.     Filed  April  20,  1920.] 

1.  Judgment. — Res  Jtidicata. — Parties, — Pleading. — An  answer 
of  former  adjudication  that  shows  that  the  former  action  was 
not  between  the  same  parties,  is  subject  to  demurrer,    p.  185. 

2.  Judgment. — Res  Jvdicata^ — Issues. — Pleading. — An  answer 
of  former  adjudication  that  shows  that  the  matters  in  suit, 
which  sounds  in  tort,  were  not  and  could  not  have  been  litig^ated 
in  the  former  action,  which  was  in  contract,  is  subject  to  de- 
murrer,   p.  185. 

From  Vanderburgh  Superior  Court ;  F.  M.  Hostetter, 
Judge. 

Action  by  Susan  Johnston  against  MoUie  Hamilton 
and  another.  From  judgment  for  defendants,  the 
plaintiff  appeals.    Reversed, 

Sanford  Trippett,  Albert  W.  FunkhoiLser,  Arthur  F. 
Funkhouser  and  Robert  D.  Market,  for  appellant. 

Charles  O.  BaltzeU,  James  T.  Cutler  and  Robert  C. 
Baltzell,  for  appellees. 

Enloe,  J. — This  was  an  action  by  appellant  against 
the  appellees  for  damages  alleged  to  have  been  sustained 
by  reason  of  the  alleged  malicious  and  wrongful  inter- 
ference by  appellees,  whereby  they  procured  one  Kim- 
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ball  to  repudiate  and  break  a  contract  theretofore  made 
and  entered  into  by  and  between  appellant  and  said 
Kimball. 

The  complaint  was  in  one  paragraph,  to  which  the 
appellees  answered  in  two  paragraphs,  the  first  being: 
a  general  denial  and  the  second  an  answer  of  former 
adjudication.  To  this  second  paragraph  of  answer  ap- 
pellant imsuccessfuUy  demurred,  and  was  thereupon 
ruled  to  reply.  The  appellees  thereupon  withdrew 
their  first  paragraph  of  answer  and,  appellant  refusing 
to  further  plead,  but  electing  to  abide  by  the  ruling  on 
her  demurrer,  judgment  was  rendered  against  her  that 
she  take  nothing  by  her  complaint,  and  that  appellees 
recover  their  costs.  Appellant  now  prosecutes  this  ap- 
peal, and  the  only  error  assigned  is  the  action  of  the 
court  in  overruling  the  demurrer  to  said  second  para- 
graph of  answer. 

In  the  case  of  Johnson  v.  Knudson-Mercer  Co. 
(1906),  167  Ind.  429,  79  N.  E.  367,  it  was  said:  "Under 
the  approved  practice  in  this  state  a  plea  of  former  ad- 
judication must  show:  (1)  That  the  former  judgment 
was  rendered  by  a  court  of  competent  jurisdiction;  (2) 
that  the  matter  now  in  issue  was,  or  might  have  been, 
determined  in  the  former  suit;  (3)  that  the  particular 
controversy  adjudicated  in  the  former  suit  was  between 
the  parties  to  the  present  suit;  (4)  that  the  judgment 
in  the  former  suit  was  rendered  on  the  merits." 

Tested  by  the  foregoing,  the  second  paragraph  of 

answer  is  fatally  defective  in  two  particulars,  viz.: 

(1)  The  suit,  the  adjudication  of  which  was  re- 

1-2.  lied  upon  as  a  bar  in  this  case,  was  not  between 
the  same  parties,  the  appellees  in  this  suit  not 
having  been  parties  to  said  former  suit,  nor  in  any  way 
privies  thereto.  (2)  It  shows,  by  its  specific  aver- 
ments, that  the  matters  now  in  suit,  were  not,  and  in 
fact  could  not  have  been,  litigated  in  said  former  suit, 


186         APPELLATE  COURT  OF  INDLVNA, 

Equitable,  etc.,  Society  v.  James — 73  Ind.  App.  186. 

said  matters  adjudicated  in  said  former  suit  being  mat- 
ters ex  contractu,  and  this  present  suit  being  founded 
upon  an  alleged  tort  of  the  appellees  herein. 

The  court  erred  in  overruling  said  demurrer,  and  the 
judgment  is  therefore  reversed,  with  directions  to  set 
aside  said  judgment,  to  sustain  appellant's  demurrer  to 
said  second  paragraph  of  answer,  and  for  further  pro- 
ceedings. 


Equitable  Life  Assurance  Society  of  the 
United  States  v.  James. 

[No.  10,253.     Filed  April  21,  1920.] 

1.  Death. — Presumption  of  Death  From  Absence, — Conclusive'' 
neas. — The  presumption  of  death  which  arises  after  a  contin- 
uous absence  for  period  of  seven  years  of  one  who  left  his  home 
for  a  temporary  purpose  and  from  whom  no  tidings  haye  been 
received  is  not  conclusive,  but  may  be  rebutted,    p.  188. 

2.  Insurance. — Life  Insurance. — Action  on  Policy. — Jury  QueS' 
tions, — Rebuttal  of  Presumption  of  Death, — ^Where,  in  an  action 
on  a  life  policy,  the  presumption  of  the  death  of  insured  arising 
from  an  absence  of  seven  years  is  invoked,  and  there  is  any 
evidence  tending  to  rebut  such  presumption,  whether  such  evi- 
dence is  sufficient  to  do  so  is  a  question  for  the  jury.     p.  188. 

3.  Death. — Presumption  of  Death  From  Absence. — Rebutting. — 
Evidence  Admissibility. — Where,  in  an  action  on  a  life  policy, 
the  presumption  of  insured's  death  arising  from  an  absence 
of  seven  years  was  invoked,  evidence  that  insured,  at  the  time 
of  his  disappearance,  was  guilty  of  the  crime  of  forgery  and 
might  have  been  a  fugitive  from  justice  was  properly  admitted 
to  rebut  the  presumption  of  death,  but  such  proof  did  not,  as 
a  matter  of  law,  overcome  such  presumption,     p.  188. 

4.  Death. — P<resumption  of  Death  From  Absence. — Evidence 
Sutficient  to  Raise. — ^Where,  in  an  action  on  a  life  policy,  the 
presumption  of  insured's  death  arising  from  an  absence  of 
seven  years  was  invoked,  evidence,  in  addition  to  that  showing 
absence,  that  insured  had  been  addicted  to  the  use  of  intoxi- 
cants and  morphine,  and  had  contemplated  suicide,  held  suffi- 
cient to  raise  the  presumption  that  he  was  dead.    p.  189. 

5.  Death. — Presumption  of  Death  From  Absence. — Evidence  to 
Rebut. — Sufficiency. — Where,  in  an  action  on  a  life  policy,  « 
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presumption  of  insured's  death  from  an  absence  of  seven  years 
was  invoked,  evidence  that  insured  had  been  alive  during  such 
seven  years  held  sufficient  to  rebut  the  presumption,    p.  189. 

From  Vanderburgh  Circuit  Court;  Louis  0.  Rarch, 
Special  Judge. 

Action  by  Mary  E.  James  against  the  Equitable  Life 
Society  of  the  United  States.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

Philip  W.  Frey  and  John  D.  Welman,  for  appellant. 
McGinnis  &  Wittenbraker,  William  P.  Miedreich  and 
Stone  &  Kreutzberger,  for  appellee. 

Remy,  p.  J. — Action  by  appellee  against  appellant  on 
a  policy  insuring  the  life  of  appellee's  husband.  There 
was  a  verdict  and  judgment  for  appellee.  The  only 
assigned  error  is  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial. 

On  the  trial  there  was  no  direct  evidence  of  the  death 
of  the  insured,  but  evidence  was  submitted  by  appellee 
showing  his  disappearance  more  than  seven  years  be- 
fore the  commencement  of  the  action ;  that  at  the  time 
of  his  disappearance  insured  was  fifty-three  years  of 
age,  was  married  and  living  with  his  wife  and  children 
for  whom  he  had  great  affection;  that  he  was  at  the 
time  addicted  to  the  excessive  use  of  intoxicating 
liquor;  that  he  had  had  pneumonia  which  left  him  in 
poor  health  resulting  in  his  acquiring  the  morphine 
habit,  because  of  which  he  had  contemplated  suicide; 
that  since  his  disappearance  no  information  whatever 
as  to  the  whereabouts  of  the  insured  had  been  received, 
though  diligent  search  had  been  made  by  his  family  and 
friends.  On  the  other  hand,  appellant  submitted  evi- 
dence tending  to  show  that  a  short  time  before  his  dis- 
appearance the  insured  had  committed  the  crime  of 
forgery ;  and  two  witnesses  testified  on  behalf  of  appel- 
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lant  that  they  had  each  seen  him  alive  since  his  dis- 
appearance 

The  only  questions  involved  in  this  appeal  relate  to 
the  law  governing  the  presumption  of  death  which 
arises  from  an  absence  of  a  person  after  the  lapse  of 
seven  years.  It  is  conceded  by  appellant  that  a  pre- 
sumption of  death  may  arise  from  the  continued  and 
unexplained  absence  of  a  person  from  his  home  or  place 
of  residence  for  seven  years.  Appellant,  however,  con- 
tends that,  under  the  evidence  in  the  case  at  bar,  there 
is  no  state  of  facts  from  which  such  a  presumption 
could  have  arisen;  that  such  presumption  arises  only 
from  an  unexplained  absence,  and  that,  where  the  ab- 
sence is  explained,  or  the  person  has  been  seen  during 
the  period  of  his  absence,  the  presumption  does  not 
arise.  These  questions  are  presented  under  alleged 
errors  of  the  court  in  the  giving  and  refusing  to  give 
certain  instructions,  and  that  the  verdict  of  the  jury  is 
contrary  to  law.  These  alleged  errors  will  be  consid- 
ered collectively. 

The  presumption  of  death  which  arises  after  a  con- 
tinuous absence  for  a  period  of  seven  years  of  one  who 
left  his  home  for  a  temporary  purpose,  and  from 

1.  whom  no  tidings  have  been  received,  is  not  a 
conclusive  presumption,  but  may  be  rebutted  by 

proof  of  facts  and  circumstances  inconsistent  with,  and 
sufficient  to  overcome,  such  presumption.  Policemen's 
Benevolent  Assn.  v.  Ryce  (1904),  213  111.  9,  72  N.  E. 
764,  104  Am.  St.  190.  When,  in  an  action  of  this  kind, 
there  is  any  evidence  tending  to  rebut  the  pre- 

2.  sumption  of  death  arising  from  such  absence,  it 
is  for  the  jury  to  say  whether  such  evidence  is 
sufficient  to  rebut  the  presumption.    Kennedy  v. 

3.  Modem  Woodmen  (1910),  243  111.  560,  90  N.  E. 
1084,  28  L.  R.  A.  (N.  S.)  181;  4  Wigmore,  Evi- 
dence §2490.    The  fact  that  the  insured,  at  the  time 
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of  his  disappearance,  was  guilty  of  the  crime  of  for- 
gery, and  may  have  been  a  fugitive  from  justice,  was 
properly  admitted  in  evidence  to  rebut  the  presumption 
of  death  arising  after  seven  years'  absence;  but  the 
proof  of  such  fact  did  not,  as  a  matter  of  law,  overcome 
the  presumption  of  death.  Mutual  Benefit  Ins.  Co.  v. 
MaHin  (1900),  108  Ky.  11,  55  S.  W.  695;  Winter  v. 
Supreme  Lodge,  etc.  (1902),  96  Mo.  App.  1,  69  S.  W. 
662. 

We  hold  that  the  evidence  introduced  by  appellee  was 

sufficient  to  raise  the  presumption  that  the  insured  was 

dead  at  the  time  appellee  commenced  this  action. 

4.  However,  if  it  can  be  said  that  the  evidence  sub- 
mitted by  appellant  establishes,  as  a  fact,  that 
the  insured  had  been  seen  alive  at  any  time  dur- 

5.  ing  the  seven  years'  absence,  the  presumption  of 
death  arising  from  such  absence,  as  shown  by  the 

proof  of  appellee,  would  be  fully  rebutted.  Two  wit- 
nesses were  produced  by  appellant,  each  of  whom  testi- 
fied to  having  seen  and  talked  with  insured  since  his 
disappearance.  One  of  these  witnesses  was  directly  im- 
peached, and  the  testimony  of  the  other  contained  many 
inconsistent  and  contradictory  statements  relative  to 
material  matters.  It  is  apparent  from  the  verdict  that 
the  jury  did  not  believe  the  statements  made  by  these 
witnesses,  and,  therefore,  disregarded  their  testimony. 
It  was  within  the  province  of  the  jury  so  to  do.  Law- 
lor  v.  State,  ex  rel.  (1913),  53  Ind.  App.  24,  99  N.  E. 
487;  Kennedy  V.  Modem  Woodmen,  supra.  The  ver- 
dict of  the  jury  is  sustained  by  the  evidence. 

The  instructions  when  taken  as  a  whole  fairly  state 
the  law.  The  instructions  tendered  by  appellant,  so  far 
as  they  are  applicable,  were  covered  by  instructions 
given  by  the  court  on  its  own  motion. 

Judgment  affirmed. 
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Poole  v.  Martens  et  al. 

[No.  10,332.     Filed  April  21,  1920.] 

Appeal. — Briefs, — Statement  of  Record. — RiUes. — Wills, — Where 
neither  the  complaint  nor  the  will  is  set  out  in  appellant's  brief, 
in  an  appeal  in  a  suit  to  construe  a  will  and  quiet  title,  no 
question  is  presented  for  consideration,  since  Rule  22  of  the 
Supreme  and  Appellate  Courts  requires  a  concise  statement 
of  so  much  of  the  record  sts  fully  presents  every  error  and 
exception  relied  on;  such  defect  not  being  cured  by  Acts  1917 
p.  523,  §691a  et  seq.  Bums'  Supp.  1918. 

From  Porter  Circuit  Court;  Harry  S.  Crumpacker, 
Judge. 

Action  by  Mary  Martens  Poole  against  George 
Martens  and  others.  From  a  judgment  for  defendants, 
the  plaintiff  appeals.     Affirmed, 

Mark  B.  Rockwell  and  Clarence  Stockman,  for  ap- 
pellant. 

Kelly  &  Galvin  and  William  H.  Dowdell,  for  ap- 
pellees. 

Enloe,  J. — This  was  an  action  by  appellant  against 
appellees,  wherein  she  sought  to  have  the  court  con- 
strue clauses  three  and  iSve  of  the  will  of  Hans 
Martens,  deceased,  and  also  to  quiet  her  title  to  an  un- 
divided portion  of  certain  lands,  said  by  appellant,  in 
her  brief  filed  in  this  cause  in  this  court,  to  have  been 
described  in  her  complaint. 

Rule  22  of  this  and  the  Supreme  Court  governing 
the  preparation  of  briefs  on  appeal  requires  that  such 
brief  shall  contain  "a  concise  statement  of  so  much  of 
the  record  as  fully  presents  every  error  and  exception 
relied  on,  referring  to  the  pages  and  lines  of  the 
transcript." 

The  brief  of  appellant  does  not  show  any  attempt  to 
comply  with  this  rule.    The  trial  court  sustained  a  de- 
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murrer  to  the  complaint,  and  rendered  judgment 
against  appellant,  from  which  ruling  and  judgment  she 
prosecutes  this  appeal.  Neither  the  complaint  nor  the 
will  which  we  are  asked  to  construe  are  set  out  in  the 
brief,  and  we  are  left  entirely  to  conjecture  as  to  what 
the  provisions  of  said  clauses  three  and  five 
were,  upon  which  this  action  is  supposed  to  be  founded. 
W.  T.  Rawleigh  Co.  v.  Hughes  (1919),  70  Ind.  App. 
127, 121  N.  E.  546.  Neither  is  said  defect  cured  by  the 
provisions  of  §691a  et  seq.  Bums'  Supp.  1918,  Acts 
1917  p.  523;  Solimeto  V.  State  (1919),  188  Ind.  170, 
122  N.  E.  578.  The  said  brief  presents  no  question 
for  our  consideration,  and  the  judgment  is  therefore 
affirmed. 


Bosler  et  al.  v.  Birk. 

[No.  10,273.     Filed  April  21,  1920.] 

1.  Appeal. — Briefs, — Motion  for  New  Trial. — Waiver  of  Rear 
sons. — All  reasons  alleged  in  support  of  a  motion  for  new  trial, 
to  which  is  addressed  no  proposition  or  point  in  appellants' 
brief,  are  waived,    p.  193. 

2.  Appeal. — Pleading. — Mi8nom£r. — The  mere  misnomer  of  a 
pleading  by  the  pleader  cannot  be  made  the  basis  of  reversible 
error,    pp.  194,  195. 

3.  Pabtnebship. — Accounting. — Debt  Due  Partner  Used  to 
Purchase  Partnership  Property. — ^Where,  in  the  purchase  of 
land  by  a  partnership,  a  debt  due  one  partner  was  credited  on 
the  purchase  price,  the  court,  in  determining  the  status  of  the 
account  between  the  partners,  properly  grave  such  partner  credit 
for  the  amount  of  such  debt.    p.  195. 

From  Dubois  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  Peter  Bosler  and  another  against  Joseph 
Birk.  From  a  judgment  for  defendant  upon  his  cross- 
action,  the  plaintiffs  appeal.    Affirmed. 

A.  L.  Gray  and  R.  W.  Armstrong,  for  appellants. 
Leo  H.  Fisher,  for  appellee. 
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Batman,  J. — Appellant  Peter  Bosler  brought  this  ac- 
tion against  appellee  to  recover  a  judgment  on  a  prom- 
issory note.  Appellee  filed  an  answer  to  the  complaint 
in  four  paragraphs,  consisting  of  a  general  denial,  a 
plea  of  payment,  a  paragraph  alleging  want  of  con- 
sideration, and  a  verified  plea  denying  the  execution  of 
the  note  in  suit.  During  the  progress  of  making  the 
issues  appellant  Hattie  Bosler,  wife  of  her  coappellant, 
by  agreement  of  the  parties,  was  made  a  party  plaintiff. 

Appellee,  in  addition  to  said  several  paragraphs  of 
answer,  filed  a  cross-action  against  appellants  in  three 
paragraphs.  The  first  is  designated  as  a  special  an- 
swer by  way  of  set-off,  the  second  as  a  second  para- 
graph of  counterclaim,  and  the  third  as  an  amended 
second  paragraph  of  set-off  and  answer.  Each  of  said 
paragraphs  alleges  that  appellants  were  indebted  to  ap- 
pellee in  a  large  sum  on  account  of  certain  partnership 
transactions  with  reference  to  certain  real  estate,  and 
that  the  note  in  suit  arose  out  of  such  transactions. 
The  first  paragraph  demands  an  accounting  from  each 
of  appellants,  and  for  judgment  against  said  Peter 
Bosler  for  $2,500.  The  second  and  third  paragraphs 
each  ask,  among  other  things,  that  the  note  in  suit  be 
decreed  to  have  been  executed  without  consideration; 
that  an  order  be  entered  canceling  the  same  and  de- 
creeing it  to  be  null  and  void ;  that  appellee  be  decreed 
to  be  the  owner  of  an  undivided  one-half  of  certain 
real  estate,  and  that  he  have  judgment  against  appel- 
lants in  the  sum  of  $2,000. 

To  appellee's  first  paragraph  of  cross-action,  appel- 
lant Peter  Bosler  filed  what  he  termed  a  reply,  con- 
sisting of  three  paragraphs.  The  first  is  a  general  de- 
nial. The  second  is  based  on  the  six-year  statute  of 
limitations,  and  the  third  is  a  plea  of  pajonent.  Ap- 
pellants filed  what  they  designated  as  a  reply  to  appel- 
lee's second  paragraph  of  cross-action.    It  consists  of 


NOVEMBER  TERM,  1919. '  193 


Hosier  v.  Birk— 73  Ind.  App.  191. 

four  paragraphs.  The  first  is  a  general  denial.  The 
second  alleges  that  appellee  is  indebted  to  them  by  rea- 
son of  money  expended  in  connection  with  liie  real 
estate  mentioned  in  said  cross-action,  and  asking, 
among  other  things,  that  in  certain  events  their  title  to 
the  real  estate  described  therein  be  quieted  against  ap- 
pellee, and  that  they  have  judgment  for  costs.  The 
third  paragraph  is  based  on  the. six-year  statute  of 
limitations,  and  the  fourth  paragraph  is  a  plea  of  pay- 
ment. To  said  third  paragraph  of  cross-action  appel- 
lants filed  a  general  denial. 

The  cause  was  submitted  to  the  court  for  trial,  which 
resulted  in  a  judgment  in  favor  of  appellee  against  ap- 
pellants for  the  sum  of  $1,000  and  against  appellant 
Peter  Bosler  for  the  further  sum  of  $148.  Appellants 
filed  a  motion  for  a  new  trial,  which  was  overruled. 
This  action  of  the  trial  court  constitutes  the  only  error 
properly  assigned  on  appeal. 

Appellants  in  their  motion  for  a  new  trial  have  al- 
leged a  number  of  reasons  in  support  thereof,  but  the 
only  ones  to  which  they  have  addressed  any 

1.  proposition  or  point  in  their  brief  are  that  the 
decision  of  the  court  is  not  sustained  by  suffi- 
cient evidence  and  is  contrary  to  law.  We  will  there- 
fore limit  our  consideration  to  such  reasons,  as  all 
others  are  deemed  waived.  Schilling  v.  Quinn  (1912), 
178  Ind.  443,  99  N.  E.  740;  BoUind  v.  CUiudel  (1914), 
181  Ind.  295,  104  N.  E.  577 ;  Indianapolis  Traction,  etc., 
Co.  V.  Gillaspy  (1914),  56  Ind.  App.  332,  105  N.  E.  242; 
Indiana  Union  Traction  Co.  V.  CauldweU  (1915),  59 
Ind.  App.  513,  107  N.  E.  705. 

Appellants  base  their  contention  that  the  decision  of 

the  court  is  not  sustained  by  sufficient  evidence  on 

three  grounds,  as  follows:     (1)  There  is  no  evidence 

in  the  record  on  the  subject  of  appellee  signing  the 

Vol.  73—13 
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note  in  suit,  and  hence  I3ie  court  erred  in  canceling  the 
same;  (2)  the  court  found  for  appellee  on  his  cross- 
complaint,  and,  as  there  is  no  cross-complaint  in  the 
record,  such  finding  is  erroneous;  (3)  the  court  erred 
in  rendering  a  judgment  for  appellee,  and  in  charging 
appellants  with  $1,700  expended  by  appellee  prior  to 
any  partnership.  As  to  said  first  ground,  it  suffices  to 
say  that  no  reason  occurs  to  us  why  the  court  might  not 
enter  a  judgment  canceling  the  note  in  suit,  without  evi- 
dence on  the  subject  stated  by  appellants,  but,  if  such 
evidence  was  necessary  in  order  to  render  such  a  judg- 
ment proper,  appellant's  contention  could  not  be  sus- 
tained, as  the  record  contains  ample  evidence  in  that 
regard. 

Respecting  the  second  ground  on  which  appellants 

base  their  contention  that  the  decision  of  the  court  is 

not  sustained  by  sufficient  evidence,  it  will  be 

2.  noted  that  issues  were  joined  on  three  separate 
paragraphs  of  cross-action  filed  by  appellee,  and 
submitted  to  the  court  for  trial.  True,  appellee  did  not 
designate  the  same  as  a  cross-complaint,  as  the  court 
did  in  its  finding,  but  this  mere  difference  in  name  is 
of  minor  consequence  in  the  light  of  the  evident  facts. 
It  appears  that  such  cross-action  was  a  proper  one,  and, 
since  it  is  obvious  that  the  court  found  in  favor  of  ap- 
pellee on  the  issues  tendered  thereby,  it  is  our  duty  to 
sustain  the  decision  of  the  court  thereon,  regardless  of 
the  name  by  which  it  may  have  been  designated. 
Cleveland,  etc.,  R.  Co.  V.  Partlow  (1919),  70  Ind.  App. 
616,  123  N.  E.  838;  Newton,  Admr.,  v.  Pence  (1894), 
10  Ind.  App.  672,  38  N.  E.  484;  Heaton  V.  Lynch 
(1894),  11  Ind.  App.  408,  38  N.  E.  224;  Hedges  v. 
Mehring  (1917),  65  Ind.  App.  586,  115  N.  E.  433.  We 
conclude  that  appellants'  said  second  ground  is  not  well 
taken. 

As  to  the  third  ground  on  which  appellants'  base 
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their  contention  that  the  decision  of  the  court  is  not 

sustained  by  sufficient  evidence,  it  suffices  to  say 
3.     that  there  is  evidence  tending  to  show  that  the 

$1,700,  which  appellants  claim  was  expended  by 
appellee  prior  to  the  partnership,  and  improperly 
charged  against  them,  was  an  item  of  indebtedness  due 
appellee  from  the  owner  of  the  Illinois  land  at  the  time 
it  was  purchased  by  the  alleged  partnership,  and  that 
by  agreement  such  indebtedness  was  credited  on  the 
purchase  price  of  said  land.  If  such  were  the  facts, 
the  court,  in  determining  the  status  of  the  account  be- 
tween the  parties,  may  have  very  properly  given  appel- 
lee credit  for  said  amount.  With  such  evidence  in  the 
record,  we  cannot  sustain  appellants'  contention  on  said 
third  ground. 

Appellants,  in  support  of  their  contention  that  the  de- 
cision of  the  court  is  contrary  to  law,  assert  that  the 

finding  on  the  cross-complaint  was  a  finding  on 
2.    an  issue  not  in  the  record,  as  there  was  no  such 

pleading  on  file,  and  that  when  the  court  so  found 
and  canceled  the  note  in  suit,  its  action  was  not  based 
on  any  evidence,  and  therefore  contrary  to  law.  We 
cannot  sustain  this  contention.  As  we  have  heretofore 
held,  any  misnomer  with  reference  to  the  cross-action, 
under  the  evident  facts,  cannot  be  made  the  basis  of  re- 
versible error.  This  being  true,  and  there  being  sulv- 
stantial  evidence  tending  to  sustain  the  material  aver- 
ments of  said  cross-action,  appellants'  contention  in  this 
regard  is  unavailing. 

We  find  no  reversible  error  in  the  action  of  the  court 
in  overruling  appellants'  motion  for  a  new  trial,  and, 
as  that  is  the  only  error  properly  assigned,  the  judg- 
ment is  affirmed. 
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Mueller  v.  Board  of  Commissioners  of  the 

County  of  Marion. 

[No.  10,316.     Filed  April  22,  1920.] 

1.  Counties. — Actions  Against. — Complaint, — Sufficiency, — Al- 
though claims  against  a  county  must  first  be  presented  to  the 
board  of  commissioners  for  allowance  or  disallowance,  as  pro- 
vided in  §§6006,  6007,  6008  Bums  1914,  §§5760,  5761  R.  S.  1881, 
Acts  1897  p.  187,  before  suits  may  be  filed  thereon,  a  complaint 
in  an  original  action  on  a  claim  which  may  be  brought  under 
§6019  Burns  1914,  §5769  R.  S.  1881,  after  such  disallowance, 
need  not  allege  that  such  steps  have  been  taken,    p.  197. 

2.  Justices  op  the  Peace. — Sanity  Inquests, — Fees. — Statutes, 
— Section  1865  Bums  1914,  Acts  1913  p.  834,  fixing  the  fees  of 
justices  of  the  peace,  but  not  including  any  fees  for  services 
in  insanity  inquests,  and  providing  that  in  a  township  having 
a  population  of  100,000  no  fees  named  in  the  section  shall  be 
charged  or  collected,  but  a  justice  shall  receive  a  salary  of 
$2,000  a  year  in  full  of  all  fees  mentioned  in  such  section,  does 
not  repeal  §§3699,  3792  Bums  1914,  Acts  1901  p.  529,  §2871 
R.  S.  1881,  as  to  compensation  of  justices  of  the  peace  for 
services  required  of  them  under  §3682  et  seq.  Bums  1914, 
§2810  et  seq.  R.  S.  1881,  in  holding  insanity  inquests,  and 
justices  including  those  in  a  township  having  100,000  popula- 
tion, are  entitled  to  such  compensation,    pp.  197, 198. 

3.  Evidence. — Judicial  Notice, — Population  of  Toumship, — Judi- 
cial notice  will  be  taken  that  a  township  has  a  population  which 
puts  it  in  a  class  in  which,  under  §1865  Bums  1914,  Acts  1918 
p.  834,  a  justice  of  the  peace  receives  an  annual  salary  of 
$2,000.    p.  198. 

•  From  Marion  Superior  Couri;  (al,068) ;  T,  J.  Moll, 
Judge. 

Action  by  Charies  H.  Mueller  against  the  board  of 
commissioners  of  the  county  of  Marion.  From  a  judg- 
ment  for  defendant,  the  plaintiff  appeals.    Reversed, 

L,  R,  Newgent  and  Omar  S.  Whiteman,  for  appellant. 
Enisley  W.  Johnson  and  Joseph  W.  Hutchinson,  for 
appellee. 

Nichols,  C.  J. — Action  by  appellant,  a  justice  of  the 
peace  of  Center  township,   Marion    county,   Indiana, 
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against  appellee,  to  collect  certain  fees  claimed  to  be 
due  and  unpaid,  for  services  rendered  by  appellant  in 
holding  insanity  inquests,  as  required  of  him  by  §3682 
et  seq.  Bums  1914,  §2810  R.  S.  1881. 

There  was  a  demurrer  to  the  complaint,  which  was 
sustained  and,  appellant  failing  to  plead  further,  but 
electing  to  stand  by  his  complaint,  there  was  a  judg- 
ment against  hini  that  he  take  nothing.  From  this 
judgment,  this  appeal. 

The  only  error  assigned  is  the  court's  ruling  on  the 

demurrer.    Appellee  contends  that  the  court  has  no 

jurisdiction,  for  the  reason  that  it  does  not  ap- 

1.  pear  that  the  claim  sued  on  had  first  been  pre- 
sented   to    the    board    of    commissioners    and 

disallowed  by  the  board,  as  provided  in  §§6006-6008 
Bums  1914,  §§5760,  5761  R.  S.  1881 ;  Acts  1897  p.  187. 
It  is  true,  as  contended,  that  claims  against  the  county 
must  first  be  presented  to  the  board  of  commissioners 
for  allowance  or  disallowance  before  suits  can  be  filed 
thereon,  but,  after  the  action  of  the  board  in  disallow- 
ing the  claim,  the  claimant  may  at  his  option  appeal, 
or  he  may  bring  an  original  action,  §6019  Bums  1914, 
§5769  R.  S.  1881 ;  and  it  is  not  necessary  to  allege  in 
the  complaint  that  these  steps  have  been  taken.  Bass 
Foundry,  etc.,  Works  V.  Board,  etc.  (1888),  115  Ind. 
234,  17  N.  E.  593;  Board,  etc.  V.  Leggett  (1888),  115 
Ind.  544, 18  N.  E.  53;  Board,  etc.  V.  Brod  (1891),  3  Ind. 
App.  585,  588,  29  N.  E.  430;  Board,  etc.  v.  Osbum 
(1892),  4  Ind.  App.  590,  31  N.  E.  541. 

It  is  next  contended  by  appellee,  as  appears  by  its 

second  specification  of  memorandum  with  its  demurrer, 

that  appellant  is  entitled  to  no  fees  for  acting 

2.  as  an  examining  officer  in  holding  insanity  in- 
quests, or  in  delivering  the  transcripts  to  the 

clerk  of  the  Marion  Circuit  Court,  for  the  reason  that 
the  statutes  of  Indiana  provide  that  a  justice  of  the 
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peace  in  a  township  like  Center  township,  Marion 
county,  Indiana,  shall  receive  a  salary  of  $2,000,  which 
shall  be  in  full  of  all  compensation,  fees,  or  allowances 
mentioned  and  set  forth  in  the  section  providing  for 
fees.  It  is  to  be  noted  that  there  is  no  averment  in  the 
complaint  that  indicates  whether  Center  township, 
Marion  county,  Indiana,  has  a  population  that  puts  it 
in  the  class  of  townships  in  which  the  justices  of  the 

peace  receive  a  salary  compensation  of  $2,000, 
3.    but  the  court  will  take  judicial  knowledge  that 

its  population  so  classifies  it.  Board,  etc.  v.  Garty 

(1903),  161  Ind.  464,  68  N.  E.  1012.  Sections 
2.    3682  et  seq.,  supra,  specify  the  services  that  are 

required  of  justices  of  the  peace  in  insanity  in- 
quests, and  then  §3732  Bums  1914,  §2871  R.  S.  1881, 
in  force  since  1853,  provides  that  justices  of  the  peace 
shall  receive  for  services,  as  examining  officers,  in  such 
proceedings,  each  $2  per  day,  and  §3699,  as  amended 
in  1901  (Acts  1901  p.  529),  provides  for  a  fee  of  $1 
for  depositing  the  papers  prepared  with  the  clerk  of 
the  circuit  court.  Each  of  these  fees  is  payable  out  of 
the  county  treasury.  Section  2  of  "An  Act  concerning 
justices  of  the  peace,  presenting  their  number  and  fix- 
ing their  compensation,"  approved,  March  15, 1913,  Acts 
1913  p.  834,  §1865  Bums  1914,  provides  that  "The  fees 
of  justices  of  the  peace  shall  be  as  follows:"  Then  fol- 
lows a  list  of  fees  for  services,  in  which  list  no  provision 
is  made  for  compensation  for  services  in  insanity  in- 
quests. It  is  then  provided  that :  "In  any  township  in 
the  state  wherein  is  located  a  city  having  a  population 
of  one  hundred  thousand  or  more,  *  *  *  no  fees 
named  in  this  section  *  *  *  shall  be  charged  or 
collected,  but  the  justices  of  the  peace,  and  each  of  them, 
shall  receive  *  *  *  a  salary  at  the  rate  of  $2,000 
per  annum,  payable  quarterly  *  *  *  out  of  the 
township  treasury,  which  said  salary  shall  he  in  full 
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of  ali  compensation,  fees,  or  oMotuances,  as  mentioned 
and  set  forth  in  this  section"  If  appellee's  contention 
is  sustained,  then  the  court  must  hold  that  all  of  the 
justices  of  the  peace  of  the  state,  which  means  those  who 
receive  no  salary,  as  well  as  the  very  few  who  do,  must 
perform  their  services  in  insanity  inquests,  paying  their 
own  expenses,  without  compensation.  In  view  of  the 
meager  compensation  of  such  officers,  especially  of  those 
who  receive  no  salary,  there  is  a  strong  presumption 
that  the  legislature  had  no  intention  of  perpetrating  such 
an  injustice  upon  such  officers.  In  Cleveland,  etc.,  R. 
Co.  v.  Blind  (1914),  182  Ind.  398,  105  N.  E.  483,  491, 
the  following  rules  of  construction  are  given:  "(1) 
Repeals  by  implication  are  disfavored,  and  are  never 
recognized  in  the  absence  of  irreconcilable  repugnancy 
(9  Ind.  Dig.  Ann.  Statutes,  §159b)  and  then  only  to  the 
extent  of  such  repugnancy.  Carver  v.  Smith  (1883), 
90  Ind.  222,  46  Am.  Rep.  210 ;  Jeffersonville,  etc.,  R.  Co. 
V.  Dunlap  (1887),  112  Ind.  93,  13  N.  E.  403.  (2) 
Where  two  acts  are  seemingly  repugnant,  they  must,  if 
possible,  be  so  construed  that  the  latter  will  not  oper- 
ate as  a  repeal  of  the  former.  Blain  v.  Bailey  (1865), 
25  Ind.  165.  (3)  There  is  no  irreconcilable  conflict, 
unless,  after  the  application  of  every  recognized  rule  of 
construction,  substantial  harmony  is  found  impossible. 
Hay  V.  City  of  Baraboo  (1906),  127  Wis.  1,  105  N.  W. 
654,  115  Am.  St.  977,  3  L.  R.  A.  (N.  S.)  84.     *     *     * 

(6)  It  is  a  maxim  of  general  application,  that  gen- 
eral things  do  not  derogate  from  things  special.    *    *    * 

(7)  Where  a  particular  intention  is  expressed  in  an  act, 
which  conflicts  with  a  general  intention  expressed  in  a 
later  one,  the  particular  intention  shall  be  given  effect, 
leaving  the  later  act  to  operate  only  outside  the  scope 
of  the  former.  State,  ex  rel.  v.  McCardy  (1895),  62 
Minn.  509,  64  N,  W.  1133;  1  Lewis'  Sutherland  Stat. 
Const.    (2d  ed.)    §275,  citing  Dwarris,  Statutes  765; 


200         APPELLATE  COURT  OF  INDIANA, 

Ramsey  v.  Ketcham — 73  Ind.  App.  200. 

Black,  Interp.  of  Laws  118;  Crane  v.  Reeder  (1871),  22 
Mich.  322;  36  Cyc  1088;  Woodworth  y.  Kalamazoo 
(1903),  135  Mich.  233,  97  N.  W.  714." 

The  last  rule  above  is  aptly  illustrated  by  Morris  v. 
State,  ex  rel.  (1884),  96  Ind.  597,  and  in  Walter  v.  State 
(1886),  105  Ind.  589,  5  N.  E.  735.  With  these  rules  of 
construction  before  us,  and  in  view  of  the  strong  pre- 
sumption that  the  legislature  did  not  intend  an  injustice, 
we  hold  that  the  general  law  as  to  fees  of  justices  of 
the  peace,  of  1913,  does  not  repeal  the  special  law  as  to 
compensation  that  such  officer  shall  receive  for  services 
in  insanity  inquests.  Such  general  law  within  itself,  by 
clear  implication,  justifies  the  holding,  for  it  provides 
that  in  townships  having  100,000  population,  or  more, 
no  fees  named  in  this  section,  other  than  the  docket 
fees,  shall  be  charged  or  collected,  but  that  in  lieu 
thereof  such  justices  shall  each  receive  $2,000,  in  full 
of  all  compensation,  fees  and  allowances,  as  mentioned 
and  set  forth  in  this  section,  thereby  by  clear  implica- 
tion permitting  compensation  for  the  services  involved 
as  theretofore  provided  by  law  in  other  sections. 

The  judgment  is  reversed,  with  instruction  to  the  trial 
court  to  overrule  the  demurrer  to  the  complaint,  and 
for  further  proceedings  not  inconsistent  herewith. 


Ramsey  et  al.  v.  Ketcham. 

[No.  10,353.     Filed  April  22,  1920.] 

1.  Waters  and  Waterooubses. — ''Surface  Water." — Words  and 
Phrases, — "Surface  water"  in  its  ordinary  sense  means  water 
collected  on  the  surface  of  the  g^round.    p.  203. 

2.  Waters  and  Watercourses. — Natural  Watercourses, — Sur- 
face Water, — Barrier  by  Adjoining  Landowner. — Burden  of 
Proof. — One  complaining  of  the  obstruction  of  flow  from  a  ditch 
on  his  land  by  the  erection  of  a  barrier  by  an  adjoining  land- 
owner, has  the  burden  to  prove  that  the  ditch  is  a  natural 
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watercourse  and  that  tl^e  water  obstructed  was  not  surface 
water,     p.  204. 

3.  Trial. — Findings, — Absence  of  Material  Finding. — Effect. — 
A  failure  to  find  a  material  fact  is  equivalent  to  a  finding 
against  the  party  upon  whom  rests  the  burden  of  its  proof, 
p.  204. 

4.  Waters  and  Watercourses. — Surface  Water. — Barriers. — 
Right  to  Erect. — A  landowner  has  the  right  to  erect  barriers 
agrainst  surface  waters  from  adjoining  lands,  provided  he  does 
not  interfere  with  a  natural  or  prescriptive  watercourse,  p. 
205. 

From  Monroe  Circuit  Court ;  Robert  W.  Miers,  Judge. 

Action  by  John  Ramsey  and  another  against  Walter 
Ketcham.  From  a  judgment  for  defendant,  the  plain- 
tiffs appeal.    Affirmed. 

Robert  C.  Miller  and  James  W.  Blair,  for  appellants. 
Joseph  E.  Henley  and  George  W.  Henley,  for  appellee. 

McMahan,  J. — This  is  an  action  by  appellants 
against  appellee  for  damages  caused  by  an  obstruction 
of  an  alleged  watercourse,  and  to  enjoin  the  continuance 
of  the  obstruction. 

The  facts  as  found  by  the  court  are  in  substance  as 
follows:  Since  1904  appellants  have  been  the  owners 
of  a  farm  immediately  north  of  a  farm  owned  by  appel- 
lee. The  Monon  Railroad  extends  through  said  farms 
in  a  northerly  and  southerly  course  on  a  grade  about 
eight  feet  high.  The  principal  portion  of  appellants' 
farm  slopes  from  east  and  northeast  to  west  and  south- 
west. There  is  a  spring  on  appellants'  farm  several 
hundred  feet  east  of  the  railroad  from  which  the  water 
runs  in  a  southwesterly  direction,  and  is  absorbed  by 
the  ground  before  it  reaches  the  railroad.  For  some 
distance  from  the  spring  the  water  has  made  a  channel 
from  three  to  six  feet  wide  down  to  nothing.  No  water 
from  this  spring  reaches  the  west  side  of  the  rail- 
road.   There  is  no  channel,  bed  or  banks  west  of  the 
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railroad.  Before  the  railroad  was  constructed  the  sur- 
face water  from  the  high  ground  to  the  north  and  east 
of  appellants'  land  ran  south  and  west  to  Clear  Creek 
spreading  over  appellants'  land  lying  west  of  the  place 
where  the  railroad  is  now  located,  but  formed  no  branch, 
bed  or  banks.  Such  water  after  leaving  appellants'  land 
passed  over  appellee's,  then  into  Clear  Creek.  The  rail- 
road constructed  a  culvert  under  its  tracks  at  a  point 
about  six  rods  north  of  appellee's  north  line.  The  sur- 
face water  from  appellants'  land  east  of  the  railroad 
had  its  outlet  through  this  culvert  onto  appellants'  land 
west  to  the  railroad,  spread  out  over  such  land  and  ran 
over  appellee's  land  into  Clear  Creek.  Appellants'  only- 
means  of  exit  to  a  public  highway  was  over  a  private 
road  which  they  constructed  from  the  railroad  west 
along,  and  just  north  of,  the  south  line  of  their  farm. 
After  the  construction  of  said  culvert,  appellants  di- 
verted the  flow  of  the  surface  water  at  the  point  where 
it  left  the  culvert  by  digging  a  ditch  from  the  culvert 
south  to  a  point  near  said  roadway  and  near  appellee's 
north  line.  Appellee  sought  to  obstruct  the  water 
thrown  upon  his  land  by  the  ditch  by  building  a  dam 
at  the  point  where  the  water  from  the  ditch  entered  his 
land,  and  thus  caused  the  surface  water  to  turn  and  run 
west  on  appellants'  roadway.  A  rail  fence  which  had 
been  maintained  on  the  dividing  line  west  of  the  railroad 
caused  the  ground  on  the  dividing  line  to  rise,  and 
tended  to  hold  the  water  back  on  appellants'  land.  At 
times  of  heavy  rain,  after  the  construction  of  the  dam, 
the  water  coming  through  the  culvert  ran  upon  and 
along  said  roadway  and  from  twenty  to  thirty  feet 
north  thereof,  rendering  it  impassable.  The  water 
from  the  culvert  is  thrown  upon  the  roadway  partly  on 
account  of  the  dam  and  partly  because  of  the  division 
of  the  water  by  said  ditch.  The  water  diverted  by 
reason  of  the  dam  was  surface  water,  and  was  not  a 
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natural  watercourse  with  bed  and  banks.  There  is  no 
natural  channel  or  banks  or  water  of  any  character  on 
appellants'  land  west  of  the  railroad  except  ior  a  few 
days  after  a  heavy  rain.  The  ditch  is  not  a  natural 
watercourse,  but  was  constructed  by  human  .agency 
alone.  Upon  these  facts  the  court  concluded  as  a  mat- 
ter of  law  that  appellants  take  nothing. 

The  first  contention  of  appellants  is  that  the  court 
erred  in  its  conclusion  of  law.  They  insist  that  the 
statements  in  the  special  finding  to  the  effect  that  the 
water  complained  of,  and  thrown  back  upon  appellants' 
land,  was  surface  water,  are  conclusions  of  law  and  not 
•  statements  of  facts  and  must  therefore  be  disregarded. 
The  particular  statements  which  appellants  insist  should 
be  treated  as  conclusions  are:  (1)  That,  prior  to  the 
construction  of  the  railroad  grade,  "the  surface  water 
from  the  high  ground  to  the  north  and  east"  of  appel- 
lants' land  ran  southwest  and  spread  over  appellants' 
land  lying  west  of  the  place  where  the  railroad  was 
afterwards  constructed  and  formed  no  branch,  channel 
or  banks;  (2)  that  after  the  construction  of  the  culvert 
"the  surface  water"  from  appellants'  land  to  the  east 
had  their  outlet  through  this  culvert;  (3)  that  appel- 
lants after  the  construction  of  the  culvert  diverted  the 
flow  of  the  "surface  water"  by  digging  a  ditch,  and  that 
the  dam  built  by  appellee  caused  such  surface  water  to 
turn  west  on  appellants'  roadway. 

Among  the  various  definitions  given  "surface  water" 
we  find  the  following:     "Surface  waters  are  such  as 
diffuse  themselves  over  the  surface  of  the  ground, 
1.    following  no  defined  course  or  channel,  and  not 
gathering  into  or  forming  any  more  definite  body 
of  water  than  a  mere  bog  or  marsh."    40  Cyc  639.    Sur- 
face water  is  water  on  the  surface  of  the  ground  the 
I  source  of  which  is  so  temporary  or  limited  as  not  to  be 

I  able  to  maintain  for  any  considerable  time  a  stream 
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or  body  of  water  having  a  well-defined  and  substantial 
existence.  See  note  to  Cairo,  etc.,  R.  Co.  V.  Brevoort 
(1894),  25  L.  R.  A.  527.  Surface  waters  are  waters  of 
a  casual  and  vagrant  character  which  ooze  from  the  soil 
or  diffuse  or  squander  themselves  over  the  surface  fol- 
lowing no  definite  course.  They  are  waters  which, 
though  temporarily  and  naturally  flowing  in  a  known 
direction,  the  course  has  nevertheless  no  banks  or  chan- 
nels in  the  soil,  and  include  waters  which  are  diffused 
over  the  surface  of  the  ground  and  are  derived  from 
rains  and  melting  snows.  Lawton  v.  South  Bound  R. 
Co.  (1901),  61  S.  C.  548,  39  S.  E.  752.  The  Century 
Dictionary  defines  "surface  water"  to  be  water  which 
collects  on  the  surface  of  the  ground  and  usually  runs 
off  into  drains  and  sewers. 

The  court  in  the  use  of  the  expression  "surface  water" 
doubtless  used  it  in  its  ordinary  sense,  that  is,  to  indi- 
cate water  collected  on  the  surface  of  the  ground.  If 
this  construction  be  placed  upon  the  word  "surface 
water,"  the  statements  in  the  finding  of  facts  relative 
to  surface  water  might  be  held  to  be  statements  of  facts 
and  not  conclusions  of  law.  However,  we  need  not  and 
do  not  pass  upon  this  question. 

If  appellants  are  correct  in  their  contention  that  such 

statements  are  conclusions  of  law,  it  would  avail  them 

nothing.     If  we  should  treat  such  statements  as 

« 

2-3.  conclusions  and  ignore  them,  the  conclusion  of 
law  as  stated  by  the  court  upon  the  facts  would 
still  be  correct.  The  burden  was  on  appellants  to  prove 
that  the  watercourse  across  which  appellee  constructed 
the  dam  was  a  natural  watercourse,  and  that  the  water 
which  was  thrown  upon  their  land  by  reason  of  such 
dam  was  not  surface  water.  Where  the  facts  are  found 
specially,  the  failure  of  the  court  to  find  a  material  fact 
is  equivalent  to  a  finding  against  the  party  on  whom 
rests  the  burden  of  proof. 
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Appellants'  next  contention  is  that  the  special  finding 
of  facts,  wherein  the  court  found  that  the  water  of 
which  complaint  is  made  is  surface  water,  and  that  the 
ditch  obstructed  is  not  a  natural  watercourse,  is  not 
sustained  by  sufficient  evidence.  If  these  statements  are 
accepted  and  construed  as  findings  of  facts,  it  is  suffi- 
cient to  say  that  a  large  number  of  witnesses  testified 
relative  to  the  character  of  the  water,  and  the  ditch 
across  which  the  dam  in  question  was  built.  We  have 
carefully  examined  the  evidence  and,  without  entering 
into  a  general  discussion  of  the  same  or  setting  out  the 
testimony  of  any  of  the  witnesses,  we  are  of  the  opinion 
that  there  is  ample  evidence  to  sustain  each  of  such 
findings. 

Every  landowner  has  the  right,  provided  he  does  not 

i^iterf ere  with  a  natural  or  prescriptive  watercourse,  to 

construct  or  build  on  his  own  land  levees  and  em- 

4.  bankments  or  other  barriers  to  protect  his  prop- 
erty from  surface  water  which  flows  thereon 
from  adjoining  land.  Clay  v.  Pittsburgh,  etc.,  R.  Co. 
(1905),  164  Ind.  439,  73  N.  E.  904.  For  other  cases 
discussing  and  defining  watercourse,  see  Robinson  V. 
Shanks  (1889),  118  Ind.  125,  20  N.  E.  713;  MitcheU  v. 
Bain  (1895) ,  142  Ind.  604,  42  N.  E.  230 ;  Hebron  Gravel 
Road  Co.  V.  Harvey  (1883),  90  Ind.  192,  46  Am.  Rep. 
199;  Cairo,  etc.,  R.  Co.  v.  Stevens  (1881),  73  Ind.  278, 
38  Am.  Rep.  139;  Taylor  V.  Fickas  (1878),  64  Ind.  167, 
31  Am.  Rep.  114;  Walley  v.  Wiley  (1914),  56  Ind.  App. 
171,  104  N.  E.  318;  Trout  v.  Woodward  (1917),  64  Ind. 
App.  333, 114  N.  E.  467 ;  Evansville,  etc.,  R.  Co.  v.  Scott 
(1918),  67  Ind.  App.  121,  114  N.  E.  649;  Wharton  v. 
Stevens  (1891),  84  Iowa  107,  50  N.  W.  562,  15  L.  R.  A. 
630,  35  Am.  St.  296;  Winhold  V.  Finch  (1919),  286  111. 
614,  122  N.  E.  53;  Tampa  Waterworks  Co.  v.  CKne 
(1896),  37  Fla.  586,  20  South.  780,  33  L.  R.  A.  376,  53 
Am.  St.  262. 
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The  conclusion  of  law  as  stated  by  the  court  was  not 
erroneous,  nor  was  there  any  error  in  overruling  the 
motion  for  a  new  trial.    Judgment  affirmed. 

Batman,  J.,  not  participating. 


Sapirie  v.  Wells. 

[No.  10,341.     Filed  April  22,  1920.] 

Bills  and  Notes. — Actions. — Vcuriance  as  to  Maker. — Effect. — 
Where  the  description  of  the  maker  of  a  note,  as  given  m  the 
complaint,  materially  differs  from  the  instrument  as  placed  in 
evidence,  the  variance  is  fatal  unless  there  is  averment  in  the 
complaint,  sustained  by  proof,  explaining  the  apparent  incon- 
sistency, and  this  is  especially  true  where  the  plaintiff  was  fully 
apprised  of  the  variance  upon  the  trial,  by  the  court,  but  took 
no  steps  to  amend  or  introduce  explanatory  evidence. 

From  Marion  Superior  Court  (97,701) ;  John  J.  Roch- 
ford,  Judge. 

Action  by  Moses  Sapirie  against  Henry  Wells.  From 
a  judgment  for  defendant,  the  plaintiff  appeals.  A/- 
firmed. 

Joseph  K.  Brown,  for  appellant. 
Emsley  W.  Johnson  and  Joseph  W.  Hutchinson,  for 
appellee. 

Nichols,  C.  J. — Suit  upon  a  promissory  note  and  to 
foreclose  a  mortgage  securing  the  same.  The  note  for 
$60  was  dated  July  16,  1913,  due  six  months  after  date, 
and  signed  "Henry  Wells."  There  was  an  answer  in 
denial,  of  payment,  and  of  usury.  Trial  by  the  court, 
and  judgment  for  appellee.  A  motion  for  new  trial  was 
overruled,  and  this  ruling  is  the  only  error  assigned. 

The  record  is  unsatisfactory,  and  the  evidence  con- 
fusing. It  will  be  observed  that  the  note  sued  on,  and 
which  was  made  an  exhibit  to  the  complaint,  was  signed 
"Henry  Wells."  Appellant  has  not  favored  us  with  a 
copy  of  the  note  offered  in  evidence.    However,  the  evi- 
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dence  tends  to  show  that  it  was  signed  on  the  top  line, 
"N.  Wells,"  and  on  the  next  line  below,  "Henry  Wells." 
The  evidence  is  conflicting,  and  this  court  will  not  weigh 
it.  No  authorities  are  needed  on  this  holding.  Where 
the  description  of  the  maker  of  a  note  sued  on  as  set 
out  in  the  complaint  differs  materially  from  the  instru- 
ment itself,  the  variance  is  fatal  unless  there  is  an  aver- 
ment in  the  complaint  explaining  the  apparent  incon- 
sistency and  sustained  by  proof.  8  C.  J.  971.  Appellee 
states  that  appellant  was  fully  apprised  by  the  court 
that  he  did  not  regard  the  note  introduced  in  evidence 
as  being  the  same  as  the  note,  a  copy  of  which  had  been 
filed  with  the  complaint.  Appellant  does  not  deny  this 
statement.  No  steps  were  taken  to  amend,  and  no  steps 
were  taken  to  introduce  evidence  to  explain  the  vari- 
ation. As  there  is  evidence  to  support  the  finding,  it 
will  not  be  disturbed.    Judgment  afiirmed. 


Great  Eastern  Casualty  Company  v,  Collins. 

[No.  10,243.     Filed  February  17,  1920.     Rehearing  denied  April 

22,  1920.] 

1.  Insurance.  —  Accident  Insurance,  —  Avoidance  of  Policy.  — 
Fraudulent  Representations. — Where  applicant  stated  in  his  ap- 
plication for  an  accident  insurance  policy  that  he  had  never 
received  indemnity  for  any  accident  or  sickness  from  any  other 
company,  when  at  the  time  he  made  such  representation  he 
had  received  indemnity  a  number  of  times  from  other  com- 
panies, such  statement  was  such  a  false  and  fraudulent  rep- 
resentation as  to  avoid  the  policy,    p.  210. 

2.  Insurance. — Accident  Insurance. — Avoidance  of  Policy. — 
Fraudulent  Representations., — Return  of  Premiums. — Where  in- 
sured stated  in  his  application  for  an  accident  insurance  pol- 
icy that  he  had  never  received  such  indemnity,  when  in  fact 
he  had  received  such  indemnity  a  number  of  times,  and  the 
insurance  company,  prior  to  discovery  of  such  fraud,  had  paid 
insured  indemnity  in  excess  of  premiums  paid,  the  insurer 
could  avoid  the  policy  without  tendering  back  the  premiums 
received  by  it.    pp.  210,211. 
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3.  iNSTmANGE. — Policy  Obtained  by  Fraud. — Right  of  Insurer 
to  Recover  Indemnity  Paid, — Fraud  in  obtaining  an  insurance 
policy,  or  fraudulent  representations  to  obtain  money  thereon, 
will  base  a  claim  of  the  insurer  for  the  return  of  the  money, 
if  it  did  not  have  knowledge  of  the  fraud  at  the  time  of  pay- 
ment,   p.  211. 

From  Floyd  Circuit  Court ;  John  M.  Paris,  Judge. 

Action  by  Harry  A.  Collins  against  the  Great  Eastern 
Casualty  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Reversed. 

Charles  L.  Jewett,  Walter  V.  Bulleit  and  Harry  E, 
Jewett,  for  appellant. 

Stotsenburg  &  Weathers,  for  appellee. 

Nichols,  C.  J. — ^This  action,  by  appellee  against  ap- 
pellant, was  on  an  accident  insurance  policy,  isaued  July 
24,  1916,  by  appellant  to  appellee.  The  policy,  together 
with  the  application  therefor,  was  made  a  part  of  the 
complaint.  To  the  complaint  appellant  answered  in  two 
paragraphs,  the  first  being  a  general  denial,  and  the 
second  averring  in  substance :  That  the  policy  was  is- 
sued upon  a  consideration  of  $4,  and  a  premium  of  $2 
per  month,  and  a  written  application  in  which  appellee 
agreed  as  follows : 

"I  hereby  apply  for  a  policy  to  be  based  upon 
the  following  representations  of  fact.  I  under- 
stand and  agree  that  the  right  to  recovery  under 
any  policy  which  may  be  issued  upon  the  basis  of 
this  application  shall  be  barred  in  the  event  that 
any  one  of  the  following  statements,  material  either 
to  the  acceptance  of  the  risk  or  the  hazard  assumed 
by  the  company  is  false." 

That  among  the  representations  of  fact  appellee  rep- 
resented as  follows : 


"I  have  never  received  indemnity  for  any  acci- 
dent or  sickness  except  as  follows :    No  exceptions." 


That  in  truth  and  in  fact  appellee  had  received,  prior 
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to  the  making  and  signing  of  said  application,  money 
benefits  and  indemnities  from  accidents,  among  others, 
the  following: 

From  Illinois  Commercial  Men's  Association :  March, 
1914,  $42.86 ;  August,  1914,  $50.00 ;  April,  1915,  $46.42 ; 
June,  1916,  $37.50.  From  United  Commercial  Travel- 
ers, $35.10;  from  Middle  States  Indemnity  Co.,  $60.00. 

That  therefore  appellee's  warranty  that  he  had  never 
received  indemnity  for  any  accident  before  making  ap- 
plication for  the  policy  sued  on  was  false,  but  that 
appellant  had  no  knowledge  of  the  falsity  of  such  state- 
ment, but  believed  the  same  to  be  true  and  relied 
thereon,  and  was  thereby  deceived  and  induced  to  issue 
such  policy,  which  it  would  not  have  issued  but  for  such 
false  representation.  That  appellant  did  not  discover 
the  falsity  of  such  representations  made  by  appellee  in 

such  application  until  the day  of  February,  1917, 

and  thereupon  appellant  canceled  such  policy,  refused  to 
continue  the  same,  or  to  receive  any  further  monthly 
premiums  of  $2  provided  for  in  said  policy.  That  the 
entire  amount  paid  by  appellee  to  appellant  for  fees  and 
premiums  was  the  $4  policy  fee,  and  $2  per  month  for 
six  months  after  the  issue  of  the  policy,  in  all,  $16 ;  that 
prior  to  the  discovery  of  appellee's  fraud  and  the  can- 
cellation of  the  policy  appellee  claimed  indemnity  for 
a  slight  injury  in  the  month  of  August,  1916,  which 
claim  was  allowed  and  $16.67  paid  to  appellee  by  appel- 
lant on  account  of  said  injury,  said  sum  being  sixty- 
seven  cents  in  excess  of  the  amount  of  the  fees  and  pre- 
miums which  appellant  would  be  required  to  return  to 
appellee  upon  the  cancellation  of  said  policy  because  of 
appellee's  fraud  in  securing  the  same. 

Appellee  demurred  to  the  second  paragraph  of  answer, 
with  memorandum,  which  demurrer  was  sustained. 
Thereupon  appellant  withdrew  its  general  denial,  and 
Vol.  73—14 


210         APPELLATE  COURT  OF  INDIANA, 

Great  Eastern  Casualty  Co.  v,  Collins — 73  Ind.  App.  207. 

stood  upon  such  second  paragraph  of  answer,  and  judg- 
ment was  rendered  thereon  in  favor  of  appellee  in  the 
sum  of  $227.05.  Appellee  presents  a  number  of  tech- 
nical objections  to  the  second  paragraph  of  answer,  but 
under  the  liberal  rules  of  pleading  declared  by  Acts  1913 
p.  850,  §343a  Bums  1914,  and  approved  by  the  courts, 
there  being  no  motion  to  make  more  specific,  we  hold 
the  answer  sufficient  as  to  such  objections.  See  Public 
Utilities  Co.  V.  Iverson  (1918),  187  Ind.  672,  121  N. 
E.  33. 

It  cannot  be  questioned  that  appellee's  representation 

in  his  application  that  he  had  received  no  indemnity 

from  any  other  company  when,  at  the  time  he 

1.  made  such  representation,  he  had  received  indem- 
nity at  least  six  times,  was  such  a  false  and 
fraudulent  representation  as  to  avoid  the  policy. 

2.  Certainly  appellant  would  not  have  issued  the  pol- 
icy involved  had  it  been  informed  that  appellee 

was  so  careless  of  his  own  personal  safety.  Without 
knowledge  of  the  fraud  that  had  been  perpetrated,  ap- 
pellant had  paid  appellee  an  indemnity  for  his  seventh 
injury  in  the  sum  of  $16.67.  At  the  time  of  receiving 
this  indemnity,  appellee  knew  of  the  fraud  that  he  had 
perpetrated  which  had  induced  the  issuing  of  the  policy, 
and  that  he  had  no  right  to  the  money  which  he  had 
received.  As  soon  as  appellant  discovered  the  fraud,  it 
canceled  the  policy  and  refused  to  receive  any  further 
premiums.  In  order  to  avoid  liability  under  the  policy, 
was  it  bound  to  return  the  $16  fees  and  premiums  that 
it  had  received?  We  are  not  unmindful  of  the  rule  in 
this  state,  so  well  established  that  we  do  not  need  to  cite 
authorities,  that  in  order  to  avoid  liability  there  must 
be  a  seasonable  and  prompt  tendering  back  of  premiums 
received.  But  in  this  case  appellee's  fraudulent  purpose 
is  so  manifest  that  we  cannot  permit  him  to  retain  the 
fruits  of  his  fraudulent  acts.    Appellee  at  the  time  had 
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$16.67  of  appellant's  money.     In  2  May,  Insurance  (4th 
ed.)  §575,  it  is  stated  that  fraud  in  obtaining  the  policy 

or  fraudulent  representations  to  obtain  the  money 
8.    thereon  ^11  base  a  claim  of  the  company  for  the 

return  of  the  money,  if  it  did  not  have  knowledge 

of  such  fraud  at  the  time  of  the  pajrment,  citing 
2.    Nat  Life  Ins.  Co.  v.  Minch  (1873),  53  N.  Y.  144, 

which  authority  fully  sustains  the  principle.  To 
the  same  effect  is  Centennial  Mut.  Life  Asan.  V. 
Parham  (1891),  80  Tex.  518,  16  S.  W.  316.  See,  also, 
Rome  Grocery  Co.  v.  Greenwich  Ins.  Co.  (1900),  110 
Ga.  618,  36  S.  E.  63.  Under  these  authorities,  appellant 
was  entitled  to  a  recovery  of  the  $16.67  from  appellee 
which  was  more  than  enough  to  reimburse  him  for  pre- 
miums paid.  The  law,  as  well  as  equity  and  good  con- 
science, does  not  require  appellant  to  return  the 
premiums  where  appellee  was  appellant's  debtor  for 
more  than  the  amount  thereof. 

The  judgment  is  reversed,  with  instruction  to  the  trial 
court  to  overrule  the  demurrer  to  the  second  paragraph 
of  answer,  and  for  further  proceedings. 


Rhinehalt  v.  Rhinehalt. 

[No.  10,324.     Filed  April  23,  1920.] 

1.  Appeal. — Assignment  of  Error. — Motion  for  New  Trial. — 
Change  of  V&nue, — The  assignment  as  error  of  a  refusal  to 
grant  a  change  of  venue  presents  no  question,  since  any  error 
in  such  ruling  must  be  presented  in  a  motion  for  new  trial, 
p.  213. 

2.  DivoRCB. — Children. — Orders  for  Maintenance. — Proceedings 
to  Modify. — Change  of  Venue  From  Judge. — Section  422a 
Bums  1914,  Acts  1913  p.  314,  authorizing  a  change  of  venue 
from  the  judge,  applies  to  a  proceeding  by  petition  and  cross- 
petition  by  former  husband  and  wife,  each  praying  for  the 
modification  of  an  order  made  against  the  husband  in  connec- 
tion with  a  decree  of  divorce,  for  weekly  payments  to  the  wife 
for  the  support  of  a  child,  and  is  without  any  conflict  with  or 
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change  in  the  force  of  §1084  Bums  1914,  §1046  R.  S.  1881, 
since  the  jurisdiction  over  the  child  remains  in  the  same  court, 
p.  213. 

From  St.  Joseph  Superior  Court ;  T*  D.  Mott,  Judge. 

Proceeding  by  Landon  B.  Rhinehalt  for  modifica- 
tion of  an  order  of  weekly  payments  for  child,  entered 
in  decree  of  divorce;  and  cross-petition  by  Emma  B. 
Rhinehalt  for  modification  and  increase  of  such  order. 
From  the  judgment  rendered,  the  former  appeals.  Re- 
versed. 

William  P.  O'Neill  and  Ronald  S.  O'Neill,  for  appel- 
lant. 

Charles  L.  Metzger  and  Isaac  Kane  Parks,  for  ap- 
pellee. 

Enloe,  J. — On  July  10,  1916,  the  appellee  brought  an 
action  for  divorce  against  appellant  in  the  St.  Joseph 
Circuit  Court,  and  such  proceedings  were  thereafter  had 
in  said  cause  that  the  venue  thereof  was  changed  to  the 
St.  Joseph  Superior  Court,  where  a  trial  was  had  July 
17,  1917,  resulting  in  a  decree  granting  a  divorce  to 
the  appellee,  and  awarding  her  the  care  and  custody  of 
Geraldine  M.  Rhinehalt,  minor  child  of  said  parties,  and 
in  an  order  against  the  appellant  to  pay  the  sum  of  $2 
per  week,  for  the  use  of  appellee,  for  the  support  and 
keeping  of  said  child. 

On  November  5,  1917,  appellant  filed  his  petition  ask- 
ing for  a  modification  of  said  order  as  to  the  pajonents 
to  be  made  for  the  support  of  said  child.  On  March 
6,  ]>918,  the  appellee  appeared  to  said  petition,  filed  her 
answer  thereto,  and  also  filed  her  cross-petition,  asking 
that  said  order  as  to  the  payments  to  be  made  by  appel- 
lant for  the  support  of  said  child  be  modified,  by  in- 
creasing the  amount  thereof  from  $2  to  $6  per  week, 
and  alleging  changed  condition  of  the  respective  parties. 

Thereupon  appellant  filed  his  verified  motion  for  a 
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change  of  venue  from  the  judge  of  said  court,  which 
motion  was  by  the  court  denied,  and  to  which  action  of 
the  court  appellant  duly  excepted.  Thereupon  the  judge 
of  said  court  proceeded,  over  the  objection  of  appellant, 
to  hear  and  determine  the  matters  in  controversy,  and 
to  make  further  order  in  said  cause  concerning  the 
amount  to  be  paid  by  appellant  for  the  support  of  said 
child,  by  increasing  said  amount  from  $2  to  $5  per  weeki 

Appellant  duly  filed  his  motion  for  a  new  trial,  alleg- 
ing  as  a  reason  therefor  error  in  overruling  his  motion 
for  a  change  of  venue,  which  being  overruled  he  prose- 
cutes this  appeal  and  has  assigned  as  error  the  action 
of  the  court  (1)  in  overruling  his  motion  for  change  of 
venue;  (2)  overruling  his  motion  for  a  new  trial. 

The  first  assigned  error  presents  no  question,  as  the 

matter  of  error  in  refusing  to  grant  a  change  of  venue 

must  be  presented  in  a  motion  for  a  new  trial,  as 

1.  was  done  by  appellant  herein.     Wilson  v.  John- 
son  (1895),  145  Ind.  40,  38  N.  E.  38,  43  N.  E. 

930;  Bogue  V.  Murphy  (1902),  29  Ind.  App.  292,  61  N. 
E.  957. 

Tnere  is  no  question  as  to  said  motion  for  change  of 

venue  being  in  proper  form,  or  that  it  did  not  state  a 

good  cause  for  such  change  under  our  statute. 

2.  The   question   presented   is,    Does   the    statute 
authorize  a  change  of  venue  from  the  judge  under 

the  circumstances  disclosed  by  this  record? 

In  1913  the  legislature  enacted  §422a  Bums  1914 
(Acts  1913,  ch.  122,  p.  314).  This  act  is  entitled, 
"An  Act  concerning  change  of  venue  from  any  judge  in 
certain  matters  not  triable  by  a  jury,  and  declaring  an 
emergency."  The  act  provides :  "That  when  any  mat- 
ter of  a  civil,  statutory  or  equitable  nature  not  triable 
by  a  jury,  is  pending,  the  judge  before  whom  said  cause 
is  pending  shall  change  the  venue  thereof  upon  the  ap- 
plication of  either  party  to  such  cause,  made  upon  affi- 


214         APPELLATE  COURT  OF  INDIANA, 

Kemp  V.  Mays — ^73  Ind.  App.  214. 

davit  showing  any  one  or  more  of  the  reasons  named  in 
the  statutes  of  this  state  authorizing  changes  of  venue 
from  the  judge  in  civil  actions.  And  the  presiding 
judge  shall  make  an  appointment  of  a  special  judge  to 
hear  such  case  in  the  manner  provided  by  law  for 
changes  of  venue  in  civil  action/' 

The  affidavit  for  change  of  venue  in  this  case  alleged 
as  cause  therefor  the  "bias  and  prejudice"  of  the  pre- 
siding judge  of  said  court,  *and  was  sufficient  to  entitle 
the  appellant  to  the  change  sought.  The  above  section 
of  the  statute  in  no  way  conflicts  with,  or  changes  the 
force  of,  §1084  Bums  1914,  §1046  R.  S.  1881.  The  ju- 
risdiction over  the  said  child  still  remains  in  the  same 
court.  It  simply  authorizes  a  change  as  to  the  judge 
who  shall  hear  and  determine  the  matters  in  contro- 
versy. The  case  of  Julian  V.  Julian  (1916),  60  Ind. 
App.  520,  111  N.  E.  196,  and  other  cases  cited  and  re- 
lied upon  by  appellee,  are  not  controlling  as  to  the  ques- 
tion presented  in  this  appeal. 

The  court  erred  in  denying  said  motion  for  change 
of  venue,  and  the  cause  is  therefore  reversed,  with  di- 
rections to  the  court  to  set  aside  the  judgment  rendered 
herein,  to  sustain  appellant's  said  motion  for  a  change 
of  venue,  and  for  further  proceedings. 


Kemp  et  al.  r.  Mays. 

[No.  10,348.    Filed  April  27,  1920.] 

1.  Appeal.  —  Review.  —  Verdict.  —  Conclusiveness. — The  jury's 
finding  on  questions  of  fact  supported  by  some  evidence  wiU 
not  be  disturbed  on  appeal,    p.  215. 

2.  Sales. — Sale  of  Cattle. — Warranty  of  Soundness. — ^An  affir- 
mation by  the  seller  that  an  animal  is  ''all  right"  amounts  to 
a  warranty  of  soundness,     p.  216. 

3.  New  Trial.  —  Newly-Discovered  Evidence.  —  Necessity  of 
Shjowing  Diligence. — ^A  new  trial  on  account  of  newly-discoy- 
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ered  evidence  will  not  be  granted  in  the  absence  of  a  showing 
of  diligence  to  discover  such  evidence  prior  to  trial,    p.  216. 

From  Jay  Circuit  Court;  E.  E.  McGriff,  Judge. i 

Action  by  Thomas  J.  Mays  against  William  Kemp 
and  another.  From  judgment  for  plaintiff^  the  defend- 
ants appeal.    Affirmed. 

Roscoe  D.  Wheat,  for  appellants. 
James  R.  Fleming  and  Malcolm  V.  Skinner,  for  ap- 
pellee. 

McMahan,  J. — ^This  is  an  action  by  appellee,  a 
farmer,  against  appellants  for  damages  incurred  by  ap- 
pellee by  reason  of  appellants  having  sold  him  a  num- 
ber of  hogs  alleged  to  have  been  afflicted  with  cholera, 
and  which  appellants  warranted  to  be  healthy  and  free 
from  disease.  The  cause  was  tried  by  a  jury  and  re- 
sulted in  a  verdict  and  judgment  for  appellee. 

The  error  relied  upon  for  reversal  is  that  the  court 
erred  in  overruling  appellants'  motion  for  a  new  trial. 
Appellants  contend  that  the  verdict  is  not  sustained  by 
sufficient  evidence  and  is  contrary  to  law,  and  insist 
that  there  is  no  evidence  to  support  the  charge  of  war- 
ranty. Appellee  testified  that  in  a  conversation  with 
one  of  the  appellants,  they  being  partners,  appellee  said 
that  he  did  not  want  to  buy  cholera  hogs  or  anything 
like  that;  that  he  was  afraid  to  buy  out  of  the  stock 
pens,  to  which  said  appellant  replied :  "There  is  no  hog 
cholera  in  the  country  that  I  know  of,  and  the  pigs  are 
all  right."  There  is  also  evidence  tending  to  show  that 
appellants  knew  that  appellee  was  buying  the  hogs  to 
place  on  his  farm  for  feeding  purposes. 

Without  setting  out  the  evidence  of  the  several  wit- 
nesses, or  entering  into  a  discussion  of  the  same,  it  is 
sufficient  to  say  that  there  is  some  evidence  on 

1.  the  question  as  to  whether  appellants  warranted 
the  hogs  to  be  free  from  disease.     This  was  a 
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question  for  the  jury  and,  there  being  some  evidence  on 
the  question,  we  cannot  disturb  their  verdict. 

A  direct  and  positive  affirmation  that  an  animal  is 

sound  amounts  to  a  warranty  of  soundness,  and  so  too 

does  an  affirmation  that  the  animal  is  "all  right." 

2.  35    Cyc   388;   McClintock  v.    Emick,    etc.,   Co. 
(1888) ,  87  Ky.  160,  7  S.  W.  903 ;  Smith  V.  Justice 

(1861),  13  Wis.  671;  Joy  V.  Bitzer  (1889),  77  Iowa  73, 

41  N.  W.  575,  3  L.  R.  A.  184;  Little  V.  Woodworth 

(1879),  8  Neb.  281. 

Appellants  also  insist  that  the  court  should  have 

granted  them  a  new  trial  on  account  of  newly-dis- 

3.  covered  evidence,' but  there  is  an  entire  failure  on 
their  part  to  show  any  diligence  to  discover  this 

evidence  prior  to  the  trial. 
There  is  no  error  in  the  record.     Judgment  affirmed. 


Williams  v.  Padelinetti. 

[No.  10,358.    Filed  April  28,  1920.] 

1.  Replevin. — Elements  of  Action, — In  order  for  plaintiff  in 
replevin  to  recover,  he  must  prove  that  he  is  the  owner  of  the 
property  involved,  or  that  he  is  entitled  to  the  possession 
thereof,  and  that  defendant  had  wrongfully  taken  the  property 
from  him  and  detained  it,  or  that  he  wrongfully  detained  it. 
p.  217. 

2.  Sales. — Transfer  of  Title. — Bill  of  Sale, — Where  an  employe 
operating  an  automobile  for  livery  purposes  desired  to  pur- 
chase the  same  and,  to  enable  him  to  obtain  a  loan  for  that 
purpose,  a  bill  of  sale  for  the  car  was  made  to  him,  there  being 
no  change  of  possession,  there  was  no  sale  consummated,  where 
the  employe  failed  to  negotiate  the  loan  or  to  make  any  pay- 
ment on  the  car.     p.  217. 

3.  Appeal. — Review, — Harmless  Error. — Admission  of  Evidence. 
— Error,  if  any,  in  the  admission  of  evidence  is  harmless, 
where  the  right  result  was  reached,    p.  217. 

From  Lake  Superior  Court;  Charles  E.  Greenwald, 
Judge. 
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Action  by  Henry  Williams  against  Walter  Padelinetti. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

D.  M.  Kinder,  for  appellant. 

Tinkham  &  Tinkham  and  Defrees,  Buckingham  & 
Eaton,  for  appellee. 

Nichols,  C.  J. — ^This  was  an  action  in  replevin  by 

which  appellant  sought  to  obtain  possession  of  two 

automobiles.    Judgment  was  in  favor  of  appellee, 

1.  and  appellant's  motion  for  a  new  trial  was  over- 
ruled. This  action  of  the  court  is  the  only  error 
relied  upon.     In  order  to  recover,  it  was  neces- 

2.  sary  that  appellant  prove  that  he  was  the  owner 
of  the  automobile,  or  that  he  was  entitled  to  the 

possession  thereof,  and  that  appellee  had  wrongfully 
taken  the  property  from  him  and  detained  it,  or  that  he 
wrongfully  detained  it.  It  appears  from  the  evidence 
that  the  cars  involved  were  the  property  of  the  Chicago 
Pilot  Motor  Car  Company,  and  were  being  operated  for 
livery  purposes  in  the  city  of  Gary,  Indiana,  with  appel- 
lee as  manager,  and  appellant  as  an  employe  driver. 
Appellant  desired  to  purchase  the  cars  and,  to  enable 
him  to  negotiate  a  loan  for  that  purpose,  appellee  made 
him  a  bill  of  sale  for  both  cars.  There  was  no  change  of 
possession,  appellant  continuing  to  operate  the  cars,  but, 
failing  to  negotiate  the  loan,  or  to  make  any  payment 
on  the  cars,  and  failing  to  account  for  the  proceeds  of 
operating  the  cars,  appellee  placed  the  cars  in  storage. 
Appellant,  after  demand,  commenced  this  action.  The 
evidence  is  undisputed  that  no  consideration  whatever 
was  ever  paid.    The  sale  was  not  consummated,  and 

appellant  failed  to  show  any  lawful  right  of  pos- 
8.    session.     There  was  no  error  in  admitting  the 

evidence  challenged  by  appellant  and,  even  if 
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there  were,  no  harm  was  done,  for  a  right  result  was 
reached.    The  judgment  is  affirmed. 
McMahan,  J.,  not  participating. 


Graves  et  al.  r.  Spinney,  Sheriff,  et  al. 

[No.  10,291.     Filed  ^pril  28,  1920.] 

Judgment. — Judgment  for  Property  or  Money. — Volunta/ry  Sur- 
render of  Property  to  Third  Person. — Execution. — Injunction. 
— Execution  upon  a  judgment  in  favor  of  the  owner  of  the 
building  for  the  return  of  fixtures  and  personal  property  leased 
therewith,,  or  in  lieu  of  such  return,  for  the  payment  of  a 
designated  sum,  for  the  collection  of  the  money  judgment,  can- 
not be  enjoined  upon  the  offer  of  the  return  of  part  of  the  prop- 
erty coupled  with  a  showing  that  the  remainder  has  been 
voluntarily  surrendered  to  a  stranger  to  the  record,  upon  his 
claim  of  ownership  by  a  conditional  sale  thereof  by  him  to 
the  judgment  creditor. 

From  Newton  Circuit  Court ;  James  P.  Wason,  Special 
Judge. 

Action  by  Milton  E.  Graves  and  another  against 
Arthur  J.  Spinney,  sheriff  of  Newton  county  and 
another.  From  a  judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

T.  B.  Cunningham,  Frank  Davis  and  John  A.  Dunlap, 
for  appellants. 
S.  C.  Dwyer  and  William  Darroch,  for  appellees. 

McMahan,  J. — ^The  appellee  Albert  DeFries,  being 
the  owner  of  a  storeroom,  fixtures  and  certain  personal 
property  used  in  said  building,  leased  the  same  to 
Vernon  Cyphers.  Cyphers  failed  to  pay  the  rent,  and 
DeFries  filed  his  complaint  before  a  justice  of  the  peace 
for  the  possession  of  the  property  described  in  the  lease. 

Pending  that  action  and  before  trial,  the  appellants, 
Milton  E.  Graves  and  Albert  D.  Peck,  on  their  appli- 
cation alleging  that  they  had  purchased  the  store  fix- 
tures and  personal  property  from  Cyphers,  were  made 
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defendants.  Such  proceedings  were  had  in  said  action 
as  riesulted  in  a  trial  before  a  jury  in  the  circuit  court  of 
Newton  county  and  a  verdict  in  favor  of  DeFries  in  the 
following  language:  "We  the  jury  find  for  the  plain- 
tiff, that  he  is  entitled  to  the  possession  and  return  of 
all  the  property  mentioned  in  the  complaint,  and  in  lieu 
of  the  return,  that  he  have  judgment  for  $347.00  against 
all  defendants.''  Judgment  was  rendered  in  the  follow- 
ing language :  "It  is  therefore  considered  and  adjudged 
by  the  court  that  upon  the  failure  of  the  defendants  to 
deliver  up  to  the  plaintiff  said  property,  the  plaintiff  re- 
cover of  the  defendants  the  sum  of  $347.00  and  costs 
herein  taxed  at  $ ..." 

On  October  10,  1916,  DeFries  caused  an  execution  to 
be  issued  requiring  the  defendant  Spinney,  as  sheriff,  to 
collect  the  said  judgment  from  the  defendants  Peck  and 
Graves. 

The  complaint  in  the  instant  case  is  by  Peck  and 
Graves  against  the  appellee  Spinney,  as  sheriff,  and  the 
appellee  DeFries  to  restrain  the  levying  of  said  execu- 
tion upon  the  property  of  appellants.  The  issues  being 
closed,  the  cause  was  tried  by  the  court  and  resulted  in 
a  judgment  against  the  appellants. 

Appellants  contend  that  the  decision  of  the  court  is 
not  sustained  by  sufficient  evidence.  Their  first  conten- 
tion is  that  the  execution  does  not  comply  with  the  pro- 
visions of  §724  Bums  1914,  §682  R.  S.  1881.  There  is 
no  merit  in  this  contention  as  the  execution  does  not  ap- 
pear to  have  been  introduced  in  evidence,  and  appellants 
have  wholly  failed  to  call  our  attention  to  any  defect  in 
its  form. 

The  evidence  discloses  that  there  were  forty-one  sepa- 
rate items  or  articles  of  fixtures  and  personal  property 
involved  in  the  original  action,  wherein  appellee  DeFries 
was  plaintiff  and  Cyphers  and  the  appellants  were  de- 
fendants.   The  judgment  in  that  case  was  that  DeFries 
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was  entitled  to  recover  all  of  the  real  estate,  fixtures  and 
personal  property  described  in  the  complaint,  and  that, 
upon  the  failure  of  the  defendants  therein  to  deliver 
said  property,  DeFries  should  recover  from  them  the 
sum  of  $347.  Appellants  made  an  effort  to  return  part 
of  the  property  and  attempted  to  excuse  their  failure 
to  return  all  of  it  by  offering  to  prove  that,  after  the 
rendition  of  the  judgment  in  the  former  case,  some  of 
the  fixtures  were  taken  from  them  by  a  third  party  who 
claimed  to  be  the  owner  by  reason  of  having  sold  them 
to  DeFries  on  a  conditional  bill  of  sale,  which,  they  say, 
provided  that  the  title  should  not  vest  in  DeFries  until 
he  had  paid  for  such  property.  It  appears  from  the  ap- 
pellant's statement  of  the  record  and  from  the  evidence 
that,  after  the  judgment  had  been  rendered,  appellants 
voluntarily  surrendered  a  material  part  of  the  fixtures 
to  a  stranger,  and  they  now  asked  that  DeFries  be  com- 
pelled to  accept  the  balance  of  the  property  in  lieu  of 
the  money  judgment.  This  they  cannot  be  permitted  to 
do.  The  court  correctly  held  that  appellants,  having 
voluntarily  put  it  out  of  their  power  to  return  a  material 
part  of  the  property  which  the  court  adjudged  should  be 
returned,  cannot  now  enjoin  the  collection  of  the  money 
judgment. 

We  find  no  error  in  the  record.     Judgment  affirmed. 


DuRNALL,  Administrator,  v.  Indianapolis  Trac- 
tion AND  Terminal  Company. 

[No.  10,283.     Filed  February  20,  1920.     Rehearing  denied  April 

29,  1920.] 

Venue. — Refusal  of  Change. — Where  plaintiff's  motion  for  change 
of  venue  from  the  county  was  filed  in  due  time,  and  stated  facts 
sufficient  to  entitle  him  to  such  change,  it  should  have  been 
sustained. 
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From  Marion  Superior  Court  (102,265) ;  Linn  D. 
Hny,  Judge. 

Action  by  John  W.  Dumall,  administrator  of  the  es- 
tate of  Nancy  Justice,  deceased,  against  the  Indianapolis 
Traction  and  Terminal  Company.  From  a  judgment 
for  defendant,  the  plaintiff  appeals.    Reversed, 

Clarke  &  Clarke,  for  appellant. 

McMahan,  J. — ^This  is  an  action  for  damages  on  ac- 
count of  the  wrongful  death  of  appellant's  decedent. 
Appellant  filed  a  verified  motion  for  a  change  of  venue 
from  the  county,  which  was  overruled.  He  also  filed  a 
verified  application  for  leave  to  amend  his  complaint, 
which  was  denied.  The  court  directed  a  verdict  for  ap- 
pellee, and  entered  a  judgment  in  accordance  with  the 
verdict.  The  appellant's  motion  for  a  new  trial  was 
overruled. 

Appellant's  motion  for  a  change  of  venue  was  filed  in 
due  time,  states  facts  sufficient  to  entitle  him  to  such 
change,  and  should  have  been  sustained.  Appellant 
should  also  have  been  given  leave  to  amend  his  com- 
plaint. 

Judgment  reversed,  with  directions  to  sustain  the  mo- 
tion for  a  new  trial,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Wolf  et  al.  v.  Wolf. 

[No.  10,356.    Filed  April  29,  1920.] 

1.  Wills. — Revocation, — Conveyance  of  Devised  Lands, — At 
common  law,  the  sale  of  real  estate  devised  revoked  the  will  in 
respect  to  such  devise,  and,  in  the  absence  of  statute  changing 
the  common-law  rule,  a  devise  of  lands  operates  only  on  those 
lands  which  the  testator  owned  at  the  time  the  will  was  exe- 
cuted, and  no  after-acquired  land  will  pass  under  such  will 
unless  subsequently  to  the  purchase  thereof  the  testator  repub- 
lishes his  will.    p.  223. 
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2.  Wills. — Construction. — Intent  of  Testator, — Statute. — Sec- 
tion 3123  Bums  1914,  §2567  R.  S.  1881,  providing  that  every 
devise,  in  terms  denoting  the  testator's  intention  to  devise  his 
entire  interest  in  all  his  real  or  personal  property,  shall  be 
construed  to  pass  all  of  the  estate  in  such  property,  including 
estates  for  the  life  of  another,  which  he  was  entitled  to  devise 
at  his  death,  furnishes  a  rule  of  construction,  and  the  inten- 
tion of  the  testator  to  devise  his  entire  interest  in  lands,  when 
ascertained,  if  consistent  with  the  rules  of  law,  must  prevail, 
notwithstanding  the  common-law  rule  as  to  the  effect  of  the 
alienation  of  real  estate  after  the  execution  of  the  will.    p.  224. 

8.  Wills. — Right  of  Husband  to  Devise  Estate. — Election  by 
Wtdott^.— Statutes.— Although  §3014  Burns  1914,  §2483  R.  S. 
1881,  provides  that  the  widow  shall  upon  the  death  of  her  hus- 
band inherit  one-third  of  his  real  estate,  he  may  in  his  will 
give  her  more  or  less  than  the  law  gives  her,  and  unless  she 
elects  to  take  under  the  law,  as  provided  in  §§3042,  3045  Bums 
1914,  Acts  1885  p.  239,  Acts  1907  p.  72,  she  takes  under  the 
will,  and  receives  nothing  from  her  husband's  estate  by  reason 
of  the  law  of  descent,  unless  it  is  otherwise  provided  in  the 
will.    p.  225. 

4.  Wills. — Revocation. — Conveyance  of  Devised  Lands. — A  will 
providing  that  testator's  wife  should  have  a  life  estate  in  all  of 
testator's  real  estate  and  money,  and  that  after  her  death  "I 
will  and  bequeath  my  two-thirds  to  my  beloved  brothers  and 
sisters,"  did  not  denote  an  intention  to  devise  testator's  entire 
estate,  so  that  §3123  Bums  1914,  §2567  R.  S.  1881,  as  to  the 
construction  of  a  will  disposing  of  the  entire  estate,  does  not 
apply,  and  where  testator,  after  the  execution  of  the  will,  sold 
the  real  estate  and  acquired  other  lands,  and  the  will  was  not 
republished,  the  brothers  and  sisters  on  testator's  death  took 
no  interest  in  such  after-acquired  realty,  since  the  alienation  of 
the  land  devised  operated  as  a  revocation  of  the  will  under  the 
rule  of  the  common  law  in  force  in  Indiana  and  the  entire  estate 
descended  to  the  wife  as  the  heir  of  her  husband  under  §3028 
Bums  1914,  §2490  R.  S.  1881,  testator  leaving  no  child  and 
no  father  nor  mother,    p.  225. 

From  Laporte  Circuit  Court;  James  F.  Gallaher, 
Judge. 

Action  by  Rosa  M.  Wolf  against  August  Wolf  and 
others.  From  a  judgment  for  plaintiff,  the  defendants 
appeal.    Affirmed. 
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L.  M.  Hammerschmidt,  Frank  E.  Osbom,  Lee  L.  0«- 
bom  and  K.  D.  Osbom,  for  appellants. 

Lenn  J.  Oare,  Rtissell  W.  Geyer,  Archibald  G.  Graham 
and  George  A.  Crane,  for  appellee. 

McMahan,  J. — ^This  is  an  action  by  appellee  against 
the  appellants  to  quiet  title  to  certain  real  estate  in  St. 
Joseph  county,  Indiana.  The  appellee  is  the  widow  of 
John  B.  Wolf,  and  the  appellants  are  his  brothers  and 
sisters,  and  descendants  of  the  deceased  brothers  and 
sisters  of  John  B.  Wolf. 

In  1876  John  B.  Wdlf  executed  and  published  a  will 
reading  as  follows : 

"I  will  and  bequeath  to  my  dearly  beloved  wife, 
the  whole  of  my  real  estate  and  money  for  her  life- 
time ;  after  her  death  I  will  and  bequeath  my  two- 
thirds  to  my  beloved  brothers  and  sisters." 

After  the  execution  of  this  will  he  sold  and  disposed 
of  all  the  real  estate  which  he  owned  at  the  time  he 
made  this  will.  In  1879  he  purchased  the  real  estate  in 
controversy,  it  being  a  farm  of  120  acres,  on  which  he 
and  appellee  resided  from  1879  to  the  time  of  his  death 
in  1906.  Mr.  Wolf  left  surviving  him  no  father,  mother, 
or  descendants. 

The  assignment  of  errors  in  this  case  presents  but 
one  question,  viz. :  Did  the  undivided  two-thirds  of  the 
real  estate  acquired  by  Mr.  Wolf  after  the  making  of  his 
will  pass  to  his. brothers  and  sisters  subject  to  a  life 
estate  in  appellee? 

At  common  law,  the  sale  of  real  estate  devised  re- 
voked the  will  in  respect  to  such  devise.  In  the  absence 
of  a  statute  changing  the  common-law  rule,  a  de- 

1.  vise  of  lands  operates  only  on  those  lands  which 
the  testator  owned  at  the  time  the  will  was  exe- 
cuted, and  no  after-acquired  land  will  pass  under  such 
a  will  unless  subsequently  to  the  purchase  the  testator 
republishes  his  will.     40  Cyc  1044;  Bowen  v.  Johnson 
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(1850),  6  Ind.  110,  61  Am.  Dec.  110;  Swails  v.  Swails 
(1884),  98  Ind.  511.  Under  this  rule  the  alienation  of 
land  devised  operates  as  a  revocation  of  the  will.  This 
rule  is  in  force  in  this  state  except  as  modified  by 
§§3119-3123  Bums  1914,  §§2563-2567  R.  S.  1881.  Said 
§§3119-3122  relate  to  transactions  in  the  nature  of  par- 
tial divesting  of  title  to  lands  devised,  and  provide  that 
certain  specific  acts  of  partial  alienation  shall  not 
amount  to  a  revocation  of  a  devise,  and  are  not  ap- 
plicable to  the  instant  case. 

Section  3123,  supra,  reads  as  follows:  "Every  de- 
vise, in  terms  denoting  the  testator's  intention  to  devise 
his  entire  interest  in  all  his  real  or  personal  property, 
shall  be  construed  to  pass  all  of  the  estate  in  such  prop- 
erty, including  estates  for  the  life  of  another,  which  he 
was  entitled  to  devise  at  his  death." 

This  section  furnishes  us  a  rule  of  construction  and 
the  intention  of  the  testator  when  ascertained,  if  con- 
sistent with  the  rules  of  law,  must  prevail,  not- 

2.  withstanding  the  common-law  rule  as  to  the  effect 
of  the  alienation  of  real  estate  after  the  execution 
of  a  will. 

Appellants  insist  that  the  intention  of  the  testator 
"to  devise  his  entire  interest  in  all  his  real  estate,"  which 
he  was  entitled  to  devise  at  his  death,  is  clearly  stated 
and  expressed  in  the  will.  Appellee,  on  the  other  hand, 
insists  that  the  will  does  not  in  terms  devise  all  of  the 
testator's  real  estate  and  personal  property ;  that  no  por- 
tion of  the  personalty  is  devised  except  "monejr" ;  that 
it  creates  and  devises  to  appellee  a  life  estate  in  the 
whole  of  the  testator's  real  estate,  and  devises  a  re- 
mainder in  two-thirds  of  his  real  estate  to  his  brothers 
and  sisters ;  that  it  fails  to  devise  the  remainder  in  one- 
third  of  his  real  estate  to  any  one  and,  therefore,  does 
not  in  terms  denote  the  intention  of  the  testator  "to 
devise  his  entire  interest  in  all  his  real  or  personal  prop- 
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erty,"  and  that  it  cannot  be  construed  to  pass  all  of  the 
estate  which  he  was  entitled  to  devise  at  his  death,  as 
provided  in  §3123,  supra. 

Appellants  argue  that,  since  §3014  Bums  1914,  §2483 
R.  S.  1881,  provides  that  a  widow  shall  inherit  one-third 
of  the  real  estate  of  her  husband  whether  he  dies  testate 
or  intestate,  no  power  can  deprive  the  wife  of  that  one- 
third  interest,  and  that  the  entire  interest  of  the  testator 
of  the  land  in  controversy  subject  to  testamentary  dis- 
position was  the  two-thirds  which  he  willed  and  be- 
-queathed  to  his  brothers  and  .sisters  subject  to  the  life 
estate  of  appellee;  that  since  the  statute  gave  appellee 
one-third  in  fee,  and  the  will  gave  her  a  life  estate  in 
the  whole  of  his  real  estate,  the  entire  interest  of  the 
testator  which  he  was  entitled  to  devise  at  his  death 
passed  under  the  will. 

While  §3014,  supra,  provides  that  the  wife  shall, 
upon  the  death  of  her  husband,  testate  or  intestate,  in- 
herit one-third  of  his  real  estate,  he  may  by  will 

3.  make  other  provisions  for  her.    True,   §3014, 
supra,  provides  that  she  shall  inherit  one-third 

of  such  real  estate  whether  he  dies  testate  or  intestate, 
but  he  has  a  right  under  the  law  to  make  a  will,  and  in 
so  doing  he  may  make  other  provisions  for  his  wife.  He 
may  in  his  will  give  her  more  or  less  than  the  law  gives 
her,  and,  unless  she  elects  to  take  under  the  law,  she 
takes  under  the  will,  and  receives  nothing  from  her  hus- 
band's estate  by  reason  of  the  law  of  descent,  unless  it 
is  otherwise  provided  in  the  will.  §§3043,  3045  Bums 
1914;  Acts  1885  p.  239,  Acts  1907  p.  73. 

In  Thomas  v.  Thomas  (1886),  108  Ind.  576,  9  N.  E. 

457,  it  was  held  that  a  testator  who  devised  his  lands 

to  his  widow  for  life,  but  failed  to  dispose  of  the 

4.  reversionary  interest,  died  intestate  as  to  such  re- 
mainder in  the  whole  of  his  lands.    In  the  instant 

Vol.  73—15 
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case  Mr.  Wolf  did  not  undertake  to  dispose  of  the  whole 
of  the  reversionary  interest  in  his  lands  by  his  will.  In 
so  far  as  the  reversion  in  one-third  of  his  lands  is  con- 
cerned, he  clearly  died  intestate,  and,  as  said  by  the 
Supreme  Court  in  the  Thomas  case:  "The  mere  fact 
that  a  will  was  made  did  not  interrupt  the  statute  regfu- 
lating  descents,  unless  by  force  of  the  testament  a  dis- 
position was  made  of  the  whole  estate  different  from 
that  provided  by  law,  in  case  of  intestacy."  Whatever 
may  have  been  the  intention  of  Mr.  Wolf  in  regard  to 
the  remainder  in  the  one-third  of  his  real  estate,  the 
fact  remains  that  there  is  not  one  word  in  the  will  look- 
ing to  the  disposition  of  the  fee  in  that  one-third  after 
carving  out  of  it  a  life  estate  for  the  widow. 

This  being  true,  the  rule  of  the  common  law  must  con- 
trol. Under  this  rule  the  will  in  controversy  operated 
only  on  the  real  estate  owned  by  John  B.  Wolf  at  the 
time  he  executed  and  published  his  will.  The  real  es- 
tate in  controversy,  having  been  acquired  by  him  after 
the  making  and  publishing  of  his  will,  did  not  pass 
thereunder.  Under  §3028  Bums  1914,  §2490  R.  S.  1881, 
the  entire  estate  descended  to  appellee  in  fee  simple. 

Judgment  affirmed. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Home  Insurance 

Company  op  New  York. 

[No.  10,118.    Filed  December  10,  1919.    Rehearing  denied  March 
16,  1920.    Transfer  denied  April  29,  1920.] 

1,  Venue. — Local  Actions, — Action  Brought  in  Wrong  County.-^ 
No  Objection  by  Demurrer  or  Answer. — Waiver. — ^Where  an 
action  in  which  is  sought  only  a  personal  judgment  for  in- 
juries to  real  property,  was  not  brought  in  the  proper  county 
as  required  by  §309  Bums  1914,  §307  R.  S.  1881,  but  defend- 
ant did  not  take  any  advantage  of  that  fact  by  demurrer  or 
answer,  the  objection  that  the  action  was  brought  in  the  wrong 
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county  was  thereby  waived  by  reason  of  the  proviso  contained 
in  §348  Bums  1914,  Acts  1911  p.  415.     p.  231. 

2.  Statutes. — Provisos. — Construction, — Presumptions. — In  con- 
struing a  proviso  to  a  statute  it  will  be  presumed  that  the 
legislature  knew  of  the  existing  law  on  the  subject  as  settled 
by  the  decisions  of  the  courts  at  the  time  the  proviso  was 
added,    p.  231. 

3.  Venue. — Subject-Matter, — Action  Brought  in  Wrong  Coun- 
ty,— Construction  of  Statute, — The  evident  purpose  of  the  pro- 
viso of  §348  Bums  1914,  Acts  1911  p.  415,  that  the  objection 
that  the  action  was  brought  in  the  wrong  county,  if  not  taken 
by  demurrer  or  answer,  shall  be  deemed  waived,  was,  to  re- 
strict the  general  statement  with  reference  to  the  subject^ 
matter  of  an  action  appearing  in  the  clause  immediately  pre- 
ceding, and  the  proviso  applies  to  cases  involving  the  subject- 
matter  of  the  action,  as  well  as  to  those  merely  involving 
jurisdiction  of  the  person,  at  least  where  the  only  judgment 
sought  is  one  in  personam,    p.  231. 

4.  Courts. — Jurisdiction, — Local  Actions, — The  rule  that  juris- 
diction over  the  subject-matter  cannot  be  conferred  by  consent 
is  not  violated  by  a  statute  giving  the  courts  of  other  counties 
jurisdiction  to  hear  and  determine  a  local  action  in  the  ab- 
sence of  objection  by  defendant,    p.  232. 

5.  Venue. — Local  Actions, — Action  in  Wrong  County, — Objec- 
tion by  Motion  in  An-est, — The  objection  that  a  local  action 
in  which  only  a  personal  judgment  is  sought  was  brought  in 
the  wrong  county  cannot  be  made  by  motion  in  arrest  of  judg- 
ment, in  view  of  the  proviso  to  §348  Bums  1914,  Acts  1911 
p.  415,  requiring  objection  by  demurrer  or  answer.  {Louis- 
ville, etc,,  R.  Co.  v.  Johnson  (1894),  11  Ind.  App.  328,  and 
Chicago,  etc,,  R,  Co,  v.  Wheeler  (1895),  14  Ind.  App.  62,  over- 
ruled in  part.    p.  234. 

6.  Insurance. — Subrogation, — Action  by  Insurer, — Pleading  In- 
surable Interest — In  an  action  by  an  insurer  against  one  re- 
sponsible to  insured  for  a  loss  by  fire,  the  complaint  need  not 
show  ownership  or  insurable  interest  in  the  plaintiff,     p.  235. 

7.  Pleading. — Demurrer, — Mem/yrandum, — Waiver, —  Objections 
to  a  complaint  not  mentioned  in  the  memorandum  filed  with 
the  demurrer  as  required  by  §344  Burns  1914,  Acts  1911  p. 
415,  are  deemed  waived,    p.  235. 

From  Cass  Circuit  Court ;  John  S.  Lairy,  Judge. 

Action  by  the  Home  Insurance  Company  of  New  York 
against  the  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  and  another.     From  a  judg- 
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ment  for  plaintiff,  the  named  defendant  appeals.    A/- 
firmed. 

G.  E.  Ross,  for  appellant. 

Long,  Yarlott  &  Sovder,  for  appellee. 

Batman,  J. — This  is  an  action  commenced  by  appel- 
lee against  appellants  in  the  Cass  Circuit  Court.  The 
complaint  on  which  the  cause  was  tried  is  in  a  single 
paragraph,  and  alleges  in  substance,  among  other  things, 
that  appellee  is  a  corporation,  engaged  in  the  business 
of  insurance,  and  is  duly  authorized  to  conduct,  and  is 
conducting,  a  fire  insurance  business  in  the  State  of  In- 
diana; that  appellant  company  is  a  corporation,  and  on 
December  31,  1912,  owned  and  was  operating  a  railroad 
through  the  counties  of  Cass  and  Pulaski  in  said  state ; 
that  on  May  11,  1911,  appellee,  for  a  valuable  consid- 
eration, entered  into  a  contract  of  insurance  with  ap- 
pellant Van  Gundy,  and  issued  him  a  policy  evidencing 
such  contract,  by  the  terms  of  which  appellee  insured 
said  Van  Gundy  for  three  years  from  that  date  against 
loss  by  fire  on  a  certain  dwelling  house  owned  by  him 
in  the  town  of  Thornhope  in  Pulaski  county,  agreeing 
to  pay  him  the  sum  of  $200  in  case  said  house  should 
be  lost  or  destroyed  by  fire,  and  that  said  contract  was 
in  force  and  binding  on  appellee  on  December  31,  1912 ; 
that  said  dwelling,  on  the  date  last  named,  was  totally 
destroyed  by  fire,  and  the  liability  of  appellee  to  pay  said 
sum  of  $200  was  thereby  fixed,  which  sum  was  less  than 
the  value  of  the  building  so  destroyed ;  that  thereafter, 
on  January  7,  1913,  appellee  paid  said  sum  to  said  Van 
Gundy,  as  it  was  obligated  to  do  by  the  terms  of  said 
contract  of  insurance ;  that  said  dwelling  house  was  lo- 
cated about  forty-six  feet  east  of  the  railroad  track  of 
appellant  company  in  said  town  of  Thornhope ;  that  on 
December  31,  1912,  s&id  appellant  owned  and  operated 
a  locomotive  engine  on  its  said  track  through  said  town, 
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and  within  fifty  feet  of  said  dwelling  house ;  that  said 
engine  communicated  sparks  and  coals  of  fire  to  the  roof 
of  said  house,  and  did  then  and  there  and  thereby  cause 
said  house  to  bum  and  to  be  completely  destroyed ;  that 
the  same  was  so  destroyed  without  any  carelessness  or 
negligence  on  the  part  of  appellee,  or  the  owner  of  said 
dwelling  house,  or  the  a^nt  or  agents  of  either  of  them ; 
that  by  reason  of  said  facts  appellant  company  became 
and  was  liable  to  said  Van  Gundy  for  the  damages  sus- 
tained by  him  on  account  of  the  loss  and  destruction  of 
said  building;  that  by  reason  of  the  above  facts  appel- 
lee is  entitled  to  be  subrogated  to  the  rights  of  said  Van 
Gundy,  as  against  said  appellant  company,  to  the 
amount  of  insurance  paid  to  him  by  it;  that  appellee 
has  sustained  damages  in  the  sum  of  $200,  which  sum 
remains  due  it  from  appellant  company,  and  is  wholly 
unpaid ;  that  appellant  Van  Gundy  is  made  a  defendant 
to  answer  to  any  interest  he  may  have  therein.  Prayer 
for  judgment  in  the  sum  of  $200  and  costs. 

Appellant  Van  Gundy  was  defaulted.  Appellant  com- 
pany, which  will  hereinafter  be  designated  as  appellant, 
filed  demurrers  to  the  complaint,  alleging  that  there  was 
a  defect  of  parties  defendant ;  that  appellee  had  no  legal 
capacity  to  sue,  and  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  These 
demurrers  were  overruled,  and  appellant  then  filed  a 
verified  answer  in  general  denial.  The  cause  was  sub- 
mitted to  a  jury  for  trial,  resulting  in  a  verdict  and 
judgment  against  appellant  in  the  sum  of  $192.  The 
jury  also  returned  their  answers  to  certain  interroga- 
tories submitted  by  the  court.  Appellant  filed  its  mo- 
tion for  a  new  trial,  which  was  overruled,  and  on  the 
same  date  filed  its  motion  in  arrest  of  judgment,  which 
was  likewise  overruled.  It  now  prosecutes  this  appeal, 
and  has  assigned  errors,  which  require  a  consideration 
of  the  questions  hereinafter  determined. 
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The  first  and  most  serious  question  presented  by  this 
appeal  relates  to  the  jurisdiction  of  the  Cass  Circuit 
Court  over  the  subject-matter  of  the  action.  Appellant 
contends  that,  since  this  is  an  action  for  damages  to  real 
estate  in  Pulaski  county,  Indiana,  caused  by  the  burn- 
ing of  a  dwelling  house  therein,  the  circuit  court  of  that 
county  had  exclusive  jurisdiction  of  the  subject-matter 
of  the  action.  It  bases  this  contention  on  the  provision 
of  §309  Bums  1914,  §307  R.  S.  1881,  which  reads  in 
part  as  follows:  "Actions  for  the  following  causes 
must  be  commenced  in  the  county  in  which  the  subject 
of  the  action,  or  some  part  thereof  is  situated :  First. 
For  the  recovery  of  real  property  or  of  an  estate  or  in- 
terest therein,  or  for  the  determination  in  any  form  of 
such  right  or  interest,  and  for  injuries  to  real  property." 
This  section,  standing  alone,  would  appear  to  support 
appellant's  contention.  However,  in  determining  the 
question  before  us,  we  must  consider  said  section  in  con- 
nection with  §§344,  348  Bums  1914,  Acts  1911  p.  415. 
Said  §344,  appearing  as  §85  of  the  Code,  reads  in  part 
as  follows:  "The  defendant  may  demur  to  the  com- 
plaint when  it  appears  upon  the  face  thereof,  either: 
First,  that  the  court  has  no  jurisdiction  of  the  person 
of  the  defendant,  or  the  subject-matter  of  the  action; 
or  second,  that  the  plaintiff  has  no  legal  capacity  to  sue ; 
or,  third,  that  there  is  another  action  pending  between 
the  same  parties  for  the  same  cause;  or  fourth,  that 
there  is  a  defect  of  parties,  plaintiff  or  defendant;  or 
fifth,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  or  sixth,  that  several  causes 
of  action  have  been  improperly  joined ;  and  for  no  other 
cause  shall  a  demurrer  be  sustained." 

Said  §348  reads  as  follows :  "Where  any  of  the  mat- 
ters enumerated  in  section  85  do  not  appear  upon  the 
face  of  the  complaint,  the  objection  (except  for  the  mis- 
joinder of  causes) ,  may  be  taken  by  answer.    If  no  such 
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objection  is  taken,  either  by  demurrer  or  answer,  the  de- 
fendant shall  be  deemed  to  have  waived  the  same,  except 
only  the  objection  to  the  jurisdiction  of  the  court  over 
the  subject  of  the  action :    Provided,  however,  That  the 
objection  that  the  action  was  brought  in  the  wrong 
county,  if  not  taken  by  answer  or  demurrer,  shall  be 
deemed  to  have  been  waived." 
In  the  instant  case  it  appears  that  under  the  provision 
of  §309,  supra,  the  action  was  brought  in  the 
1.    wrong  county,  but,  as  appellant  did  not  take  ad- 
vantage of  that  fact  by  demurrer  or  answer,  it 
waived  any  objection  based  thereon,  by  reason  of  the 
proviso  contained  in  §348,  supra. 

But  appellant  contends  in  opposition  to  this  view  that, 
since  actions  for  trespass  or  injury  to  real  property 
must  be  brought  in  the  county  in  which  such 
2-3.  property  is  situated,  as  provided  by  §309,  supra, 
the  court  of  another  county  does  not  have,  and 
cannot  acquire,  jurisdiction  of  the  subject-matter  for  the 
purpose  of  commencing  such  action.  As  preliminary  to 
a  consideration  of  this  contention,  it  should  be  noted  that 
the  proviso  in  §348,  supra,  was  added  thereto  by  amend- 
ment in  1881.  Appellant  has  cited  a  number  of  cases 
in  support  of  its  contention,  which  antedate  the  amend- 
ment of  said  section.  In  order  to  determine  what 
weight  we  should  give  these  authorities,  we  must  de- 
termine the  intent  of  the  legislature  in  adding  the  pro- 
viso to  said  section  by  the  act  of  1881.  Appellant  con- 
tends that  this  proviso  only  applies  to  cases  involving 
the  jurisdiction  of  the  person,  in  actions  brought  in 
counties  other  than  that  provided  by  statute.  We  can- 
not concur  in  this  contention,  but  are  forced  to  the  con- 
clusion that  it  must  be  held  to  apply  to  cases  involving 
the  subject-matter  of  the  action  as  well,  at  least  where 
the  only  judgment  sought  is  one  in  personam.  It  should 
be  noted  that,  prior  to  1881,  it  was  the  law  that  the 
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question  of  jurisdiction  over  the  person  of  a  defendant 
had  to  be  raised  by  demurrer  or  answer;  otherwise  it 
was  waived.  NeweU  v.  Galling  (1855),  7  Ind.  147; 
Reiser  v.  Yandes  (1873),  45  Ind.  174.  It  will  be  pre- 
sumed that  the  legislature  of  1881  knew  of  the  existing 
law  in  this  regard.  Steiert  v.  Coulter  (1913),  54  Ind. 
App.  643,  102  N.  E.  113,  103  N.  E.  117.  Therefore  we 
would  not  be  warranted  in  assuming  that  the  legislature, 
in  amending  said  §348  as  stated,  did  the  unusual,  not 
to  say  useless,  thing  of  legislating  on  a  subject  in  con- 
formity with  existing  law,  as  judicially  declared,  where 
no  question  or  confusion  existed  with  reference  to  the 
same.  This  fact  of  itself  very  naturally  leads  us  to  look 
further  in  our  effort  to  ascertain  the  purpose  of  the  pro- 
viso under  consideration.  It  has  been  held  that  the  ra- 
tional and  appropriate  function  of  a  proviso  is  to 
restrain  or  qualify  the  preceding  clause  or  clauses  of 
the  section  in  which  it  is  found.  Morrison  V.  State,  ex 
rel.  (1914),  181  Ind. 544, 105  N.  E.  113.  In  the  instant 
case  we  hold  that  the  evident  purpose  of  the  proviso 
under  consideration  was  to  restrict  the  general  state- 
ment with  reference  to  the  subject-matter  of  an  action 
appearing  in  the  clause  immediately  preceding. 

But  appellant  contends  that  to  hold  as  we  have  indi- 
cated would  violate  the  well-established  rule  that  juris- 
diction  over  the  subject-matter  of  an   action 
4.    cannot  be  conferred  on  a  court  by  consent.    We 
cannot  agree  with  this  contention.    The  Con- 
stitution of  this  state  provides  that  "circuit  courts 
*     *     *     shall  each  have  such  civil  and  criminal  juris- 
diction as  may  be  prescribed  by  law."    Art.  7,  §9.    The 
general  assembly,  by  its  various  enactments  since  the 
adoption  of  the  Constitution,  has  provided  that  circuit 
courts  shall  have  jurisdiction  of  the  class  of  cases  to 
which  this  action  belongs.    By  §28  of  the  Code  of  1852 
(2  G.  &  H.  56)  it  was  provided  that  actions  for  injuries 
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to  real  property  must  be  commenced  in  the  county  in 
which  the  subject  of  the  action,  or  some  part  th^eof, 
is  situated.  This  provision  afterwards  became  §30  of 
the  Code  of  1881,  and  is  designated  as  §309  Bums  1914, 
supra.  If  it  be  conceded  that  said  provision  limits  the 
jurisdiction  of  circuit  courts,  with  reference  to  the  sub- 
ject-matter of  actions  for  injuries  to  real  property  to  such 
actions  as  may  arise  from  injuries  to  real  estate  situated 
within  their  respective  counties,  as  the  case  of  Loeh  V. 
Mathis  (1871),  37  Ind.  306,  cited  by  appellant,  in  effect, 
holds,  it  does  not  follow  that  such  limitation  may  not 
be  relaxed  by  subsequent  legislation,  so  as  to  allow  cir- 
cuit courts  of  other  counties  to  assume  jurisdiction  of 
such  actions  under  certain  conditions,  or  in  certain 
events.  This  was  the  evident  purpose  of  the  proviso, 
added  to  §348  by  the  amendment  of  1881,  supra,  at  least 
in  cases  where  the  plaintiff  is  merely  seeking  a  judg- 
ment in  personam,  as  in  the  instant  case.  We  therefore 
hold  that  the  cases  cited  by  appellant,  which  were  de- 
cided prior  to  1881,  are  not  controlling  here. 

Appellant  contends  that  if  the  legislature  had  in- 
tended by  its  amendment  of  said  §348,  in  1881,  to  vest 
circuit  courts  with  jurisdiction  of  all  subject-matter, 
unless  such  question  is  raised  by  demurrer  or  answer,  it 
would  have  eliminated  the  exception  contained  therein, 
instead  of  adding  the  proviso  thereto.  We  may  well 
agree  with  this  contention,  but  it  is  obvious  that  the  leg- 
islature did  not  have  the  intention  stated,  as  manifested 
by  the  limitation  contained  in  such  proviso.  It  is  ob- 
vious that  matters  of  jurisdiction  not  merely  involving 
the  county  in  which  the  action  is  brought  are  in  no  way 
affected  by  such  proviso. 

Again,  it  is  contended  that  the  effect  of  the  conclusion 
we  have  announced  is  to  destroy  that  part  of  §309, 
quoted  above,  relating  to  real  property,  and  render  the 
exception  contained  in  §348,  supra,  meaningless.    It  is 
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evident  from  what  we  have  stated  above  that  this  con- 
tention is  not  well  taken. 

Appellant  has  cited  a  number  of  decisions  of  this 
state,  rendered  subsequently  to  1881,  involving  actions 
based  on  injuries  to  real  estate  and  others  arising  from 
the  killing  of  stock  by  railroad  companies,  in  which  it 
is  held  that  the  proper  court  in  which  such  actions 
should  be  brought  is  the  circuit  court  of  the  county  in 
which  such  real  estate  is  situated,  or  in  which  such  stock 
was  killed.  We  do  not  question  these  decisions,  as  it 
must  be  apparent  that  such  courts  are  the  only  courts 
where  a  plaintiff  may  bring  his  action  and  insist  on  its 
hearing  and  determination  as  a  matter  of  right  in  all 
events.  If  such  an  action  is  brought  in  some  other 
county  from  that  indicated  above,  the  right  of  such  court 
to  assume  jurisdiction  of  the  subject-matter  would  de- 
pend upon  the  defendant's  failure  to  take  advantage  of 
that  fact  by  demurrer  or  answer,  as  stated  in  the  pro- 
viso contained  in  said  §348. 

Our  attention  has  been  called  to  two  decisions  of  this 

court  rendered  subsequently  to  the  amendment  of  said 

§348,  in  1881,  in  each  of  which  it  was  held  that 

5.  the  trial  court  erred  in  overruling  appellant's  mo- 
tion in  arrest  of  judgment,  notwithstanding  the 
fact  that  such  question  had  not  been  raiised  by  demurrer 
or  answer,  viz.:  Louisville,  etc.,  R.  Co.  v.  Johnson 
(1894),  11  Ind.  App.  328,  36  N.  E.  766,  and  Chicago, 
etc.,  R.  Co.  V.  Wheeler  (1895),  14  Ind.  App.  62,  42  N. 
E.  489.  Each  of  these  cases  involve  the  killing  of  stock 
by  railroad  companies.  The  decision  in  the  case  first 
named  is  based  mainly  on  the  case  of  Toledo,  etc.,  R. 
Co.  V.  MiUigan  (1876),  52  Ind.  505,  which  it  will  be 
observed  was  rendered  prior  to  the  amendment  of  §348 
in  1881.  No  reference  whatever  is  made  to  said  section 
in  any  way,  and  it  cannot  be  accepted  as  opposing  the 
conclusion  we  have  reached  in  this  case.    In  the  latter 
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case  the  court  followed  the  rule  as  laid  down  in  the 
Milligan  case,  although  not  without  misgivings,  as  evi- 
denced by  the  following  language:  "As  anomalous  as 
it  may  seem  in  view  of  section  346,  supra  (§348  Bums 
1914),  still  the  supreme  court  has  held  that  the  question 
of  jurisdiction,  in  the  absence  of  an  answer  or  demurrer 
going  to  that  question,  may  be  raised  on  a  motion  in 
arrest.  Toledo,  etc.,  R.  W.  Co.  v.  Milligan,  52  Ind.  505." 
It  is  thus  apparent  that  the  court  at  that  time  was 
not  mindful  that  the  Milligan  case,  upon  which  it  was 
relying,  had  been  decided  prior  to  1881,  and  evidently 
gave  no  consideration  to  any  change  in  the  law  brought 
about  by  the  proviso  added  to  said  §348  in  that  year. 
In  view  of  the  conclusion  we  have  reached  and  an- 
nounced, the  cases  of  Louisville,  etc.,  R.  Co.  v.  Johnson, 
and  Chicago,  etc.,  R.  Co.  v.  Wheeler,  supra,  are  hereby 
overruled,  in  so  far  as  they  are  in  conflict  herewith. 
For  the  reasons  stated,  we  conclude  that  the  court  did 
not  err  in  overruling  appellant's  motion  in  arrest  of 
judgment. 

Appellant's  demurrers  to  the  paragraph  of  complaint 

on  which  the  cause  was  tried  are  based  in  part  on  the 

ground  that  said  paragraph  did  not  state  facts 

6.  sufficient  to  constitute  a  cause  of  action.    It  is 
urged  in  this  connection  that  said  paragraph  does 

not  show  that  appellee  was  the  owner  of,  or  had  any 
insurable  interest  in,  the  property  insured  and  destroyed 
by  fire,  at  the  time  of  the  alleged  damages  thereto.  Such 
an  allegation  is  unnecessary. 

Other  objections  are  urged;  but,  as  they  are  not  men- 
tioned in  the  memorandum  filed  with  the  demurrers, 
as  required  by  §344  Bums  1914,  supra,  such  ob- 

7.  jections  are  deemed  waived.    Pittsburgh,  etc.,  R. 
Co.  V.  Farmers  Trust,  etc.,  Co.  (1915),  183  Ind. 

287,  108  N.  E.  108. 
Appellant  also  contends  that  the  paragraph  of  com- 
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plaint  on  which  the  cause  was  tried  is  drafted  on  the 
theory  of  negligence,  and  hence  the  court  erred  in  giv- 
ing instruction  No.  3,  wherein  it  is  stated  in  effect  that 
appellee's  right  of  recovery  did  not  depend  upon  the  neg- 
ligence of  appellant,  but  tiiat  a  recovery  could  be  had 
regardless  of  its  negligence.  We  do  not  construe  the 
paragraph  of  complaint  on  which  the  cause  was  tried 
as  being  drawn  on  the  theory  for  which  appellant  con- 
tends, and  therefore  hold  that  the  court  did  not  err  in 
giving  said  instruction  No.  3.  Appellant  also  claims 
that  the  court  erred  in  giving  each  of  the  instructions 
numbered  4  and  5.  We  have  carefully  considered  these 
instructions  in  the  light  of  appellant's  objections  thereto, 
and  fail  to  find  anything  which  would  render  their  giv- 
ing reversible  error. 

We  find  no  error  on  which  to  base  a  reversal  of  the 
judgment  in  this  cause  and  it  is  therefore  affirmed. 


Hooker  v.  C.  R.  Pease  Construction  Company. 

[No.  10,325.     Filed  April  29,  1920.] 

1.  Appeal. — Motion  for  New  Tried. — Certainty, — Evidence. — A 
specification  in  a  motion  for  new  trial  relating  to  the  admis- 
sion in  evidence  of  "copies  of  certain  pretended  written  in- 
struments," etc,  was  not  sufficiently  specific  to  apprise  the 
trial  court  of  the  errors  complained  of,  and  therefore  presents 
no  question  on  appeal,    p.  238. 

2.  Appeal. — Motion  for  New  Trial. — Certainty. — Building  Con- 
tracts.— ^A  specification  in  a  motion  for  new  trial  relating  to 
the  admission  of  parol  evidence  of  "the  doing  of  a  great  amount 
of  pretended  extra  and  additional  work,"  etc.,  was  not  suffi- 
ciently specific  to  apprise  the  trial  court  of  the  errors  com- 
plained of,  and  therefore  presents  no  question  on  appeal,  p. 
239. 

3.  Evidence. — Admissibility. — Action  on  Building  Contract. — 
Bill  Rendered  Contractor. — In  an  action  by  the  contractor  to 
recover  an  alleged  balance  due  for  the  construction  of  a  build- 
ing, where  the  contract  took  the  plumbing  into  consideration 
at  $50  and  provided  that  any  variation  from  such  amount 
would  be  allowed,  and  the  contractor  alleged  and  testified  to 
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an  excess  in  his  expenditure  for  plumbing  and  that  a  named 
firm  of  plumbers  did  the  work,  a  bill  rendered  to  the  con- 
tractor by  the  firm  of  plumbers,  for  the  work  done  on  the 
building  by  them,  was  admisBible.    p.  239. 

4.  Evidence.  —  Contracts,  —  Actions  for  Breach,  —  Offer  Made 
Prior  to  Execution  of  Contract, — Adwdsstbility, — ^A  written  of- 
fer to  construct  a  building  made  prior  to  the  execution  of  a 
written  contract  for  such  work,  complete  in  itself  and  con- 
taining no  reference  to  the  prior  offer,  is  not  part  of  the  con- 
tract and  is  inadmissible  in  evidence  in  an  action  for  the  breach 
thereof,    p.  240. 

5.  Contracts. —  Building  Contracts, —  Arbitration  Clause,^  No 
Effect  on  Contractor's  Action  When  Ignored  by  Owner, — An 
action  is  maintainable  by  the  contractor  for  extra  work  and 
alterations  notwithstanding  a  clause  in  the  contract  provid- 
ing for  arbitration  in  case  of  failure  to  agree  on  the  price  of 
alterations,  where  the  owner  ignored  the  provisions  of  such 
clause  by  giving  directions  concerning  the  work  on  the  build- 
ing and  changes  in  its  construction  independent  of  the  archi- 
tect   p.  240. 

6.  Appeal. — Motion  for  New  Trial, — Evidence. — ^No  question  as 
to  the  exclusion  of  an  exhibit  is  presented  where  it  is  not 
mentioned  in  the  motion  for  a  new  trial,    p.  241. 

From  Marion  Superior  Court  (103,382) ;  Vincent  G. 
Clifford,  Judge. 

Action  by  the  C.  R.  Pease  Construction  Company 
against  James  H.  Hooker.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Affirmed. 

J.  Fred  Masters,  for  appellant. 

Romney  L,  Willson  and  Russell  Willson,  for  appellee. 

Enloe,  J. — ^This  was  an  action  by  appellee  against 
the  appellant  to  recover  an  alleged  balance  claimed  to 
be  due  the  appellee  as  contractor  on  account  of  the  con- 
struction of  a  building  at  419-423  East  Market  street, 
Indianapolis. 

The  complaint  upon  which  tiie  cause  was  tried  was 
in  three  paragraphs,  to  which  the  appellant  answered 
in  two  paragraphs,  the  first  being  a  general  denial,  and 
the  second  alleging  payment.  Appellant  also  filed  a 
cross-complaint,  alleging  that  he  had  overpaid  appellee, 
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and  asking  for  judgment  for  the  amount  alleged  to  have 
been  so  overpaid.  To  this  cross-complaint  the  appellee 
answered  in  general  denial. 

The  issues  thus  formed  were  submitted  to  the  court 
for  trial,  which  found  for  the  appellee  upon  its  com- 
plaint, and  that  it  was  entitled  to  recover  of  and  from 
the  appellant  the  sum  of  $461.14.  Judgment  was  ren- 
dered accordingly.  Appellant's  motion  for  a  new  trial 
having  been  overruled,  he  prosecutes  this  appeal.  The 
only  assigned  error  presented  by  appellant  in  his  brief 
is  that  relating  to  the  action  of  the  court  in  overruling 
said  motion.  The  questions  presented  for  our  consider- 
ation arising  under  said  motion  relate:  (1)  To  the 
sufficiency  of  the  evidence  to  sustain  the  finding  of  the 
court;  (2)  to  the  admitting  of  certain  evidence  over  the 
objections  of  appellant;  and  (3)  to  the  excluding  of 
certain  evidence  offered  on  behalf  of  appellant. 

One  of  the  reasons  assigned  by  appellant  in  his  mo- 
tion for  a  new  trial  was  as  follows:  "That  the  court 
further  erred  in  permitting  the  plaintiff  over  the 

1.  objection  of  defendant,  to  testify  to  the  contents 
of,  and  introduce  in  evidence,  purported  copies  of 
certain  pretended  written  instruments  not  alleged  in  his 
complaint  to  have  been  lost  or  destroyed,  without  first 
showing  that  notice  had  been  served  upon  the  defendant 
to  produce  the  original  thereof." 

This  specification  is  insufficient  to  present  any  ques- 
tion for  our  consideration.  It  relates  to  the  introduc- 
tion in  evidence  of  "copies  of  certain  pretended  written 
instnunents,"  but  there  is  no  attempt  to  designate  and 
call  the  attention  of  the  trial  court  to  the  several  specific 
instruments,  severally,  of  which  they  complain.  This 
motion  as  to  the  above  specification  did  not  fairly  ap- 
prise the  trial  court  of  the  specific  errors  complained  of, 
so  that  it  might  give  due  consideration  to  the  same  and, 
if  it  found  that  error  had  been  committed,  grant  a  new 
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trial.  In  Marsh  v.  Terrell  (1878),  68  Ind.  363,  the 
court  said :  "This  rule  of  practice,  which  requires  that 
causes  for  a  new  trial  shall  be  assigned  with  clearness, 
certainty,  precision  and  particularity,  was  long  since 
established,  and  is  strictly  adhered  to,  in  this  court." 
The  rule  as  above  announced  is  still  strictly  adhered  to. 
Dunn  V.  State  (1904),  162  Ind.  174,  70  N.  E.  521; 
McClain  V.  Jessup  (1881),  76  Ind.  120. 

The  next  specification  in  the  motion  for  a  new  trial 

was  as  follows :     "The  court  further  erred  in  permitting 

the  plaintiff  to  prove,  or  attempt  to  prove,  by 

2.  parol  testimony,  the  doing  of  a  great  amount  of 
pretended  extra  and  additional  work  upon  the 

building  contemplated  in  the  original  contract  sued 
'upon,     *     *     *." 

For  the  reasons  above  stated,  this  assignment  is  in- 
sufficient to  present  any  question  for  our  consideration. 

Complaint  is  next  made  that  the  court  erred  in  admits 

ting  in  evidence  plaintiff's  exhibit  15.    The  objection 

made  on  the  trial  to  the  introduction  of  this  ex- 

3.  hibit  was  that  it  was  a  "statement  by  an  outside 
party,  not  signed  by  the  parties,  or  accepted  by 

the  defendant."  Exhibit  15  was  a  statement  rendered 
to  the  contractor,  appellee,  by  Freyn  Brothers,  plumbers, 
for  work  done  on  the  building  in  question.  The  speci- 
fications for  the  building,  which  were  a  part  of  the 
contract  between  the  parties,  provided  as  follows :  "The 
contractor  is  to  figure  the  following  items  as  stated 
below:  Plumbing  $50.00,  *  *  *.  Any  variation 
from  these  figures  will  be  allowed  to,  or  charged  to  the 
owner."  The  plaintiff  in  his  complaint  had  alleged  that 
there  was  due  him  on  account  of  extra  cost  of  plumbing, 
$119.96.  It  was  incumbent  upon  him  to  prove  the  cost 
of  the  said  plumbing,  and  that  it  was  in  excess  of  $50 
named  in  said  specifications  and  contract  before  he 
would  be  entitled  to  receive  anything  in  that  behalf. 
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The  bill  rendered  by  said  plumbers  was  in  the  sum  of 
$169.96,  from  which  should  be  deducted  the  said  $50, 
leaving  the  amount  due  appellee  $119.96  as  claimed. 
The  appellee  had  already  testified  that  he  had  paid  the 
plumbing  bill  in  the  amount  of  $169.96  to  Freyn 
Brothers,  and  that  they  did  the  plumbing  in  question. 
The  court  did  not  err  in  admitting  this  exhibit. 

It  is  next  urged  that  the  court  erred  in  excluding 

exhibit  No.  18,  offered  by  appellant  as  a  part  of  its 

case  during  cross-examination  of  C.  R.  Pease. 

4.  This  exhibit  was  an  offer  under  date  of  June  17, 
1915,  by  the  appellee,  to  the  appellant,  covering 

the  construction  of  the  building  in  question.  The  con- 
tract under  which  said  building  was  erected  was  entered 
into  by  the  parties  to  this  suit  on  June  26,  1915,  and 
was  complete  in  itself,  and  made  no  reference  whatever 
to  the  offer  of  June  17.  The  offer  of  June  17,  therefore, 
not  being  in  any  way  a  part  of  said  contract  under 
which  said  building  was  constructed,  was  entirely  im- 
material and  the  court  did  not  err  in  excluding  the  same. 
The  defense  in  this  case  was  bottomed  upon  the  fol- 
lowing provisions  in  the  building  contract  herein,  viz. : 

"Art.  III.    No  alterations  shall  be  made 

5.  in  the  work  herein  except  upon  the  written 
order  of  the  architect ;  the  amount  to  be  paid 

by  the  owner,  or  allowed  by  the  contractor  by  vir- 
tue of  such  alterations,  to  be  stated  in  said  order. 
Should  the  owner  and  contractor  not  agree  as  to 
the  amount  to  be  paid,  or  allowed,  the  work  shall 
go  on  under  the  order  required  above,  and  in  case 
of  failure  to  agree,  the  determination  of  said 
amount  shall  be  referred  to  arbitration,  as  pro- 
vided in  Article  XII  of  this  contract." 

Appellant  insists  that,  as  the  parties  had  agreed  to 
an  arbitration  of  any  differences  that  might  arise  under 
this  section,  this  action  was  not  maintainable  under  the 
facts  in  evidence. 
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Upon  the  record  before  us  it  conclusively  appears  that 
the  appellant,  shortly  after  the  work  of  constructing 
said  building  was  started,  entirely  ignored  said  Art.  Ill, 
and  gave  directions  concerning  the  work  on  said  build- 
ing and  changes  in  the  construction  thereof,  independ- 
ent of  the  architect.  Also,  a  part  of  the  work,  for  which 
compensation  is  claimed  in  this  suit,  had  nothing  to  do 
with  the  original  building  contract.  That  contract  did 
not  include  the  work  done  in  placing  the  concrete  around 
the  "gas  tank,"  the  building  of  the  "drivewajr"  in  the 
rear  of  the  building,  nor  the  "cement  walks  from  the 
driveway  to  the  property  line,"  all  built,  as  shown  by 
the  evidence,  at  the  direction  of  appellant,  and  for  which 
appellee  was  entitled  to  compensation. 

Appellant  in  his  brief,  under  "Points  and  Author- 
ities" presents  the  question  of  error  by  the  court  in 
excluding  exhibit  No.  20,  but,  as  this  exhibit  is 

6.  not  mentioned  in  the  motion  for  a  new  trial,  no 
question  is  presented. 

No  error  has  been  presented.  The  finding  is  sus- 
tained by  the  evidence,  and  the  judgment  is  therefore 
affirmed. 


Ensley  v.  Board  of  Commissioners  of  the 

County  of  Marion. 

[No.  10,290.    Filed  April  30,  1920.] 

1.  Taxation. — Collection, — Duplicate  Taa  Payments, — Liability 
of  County  Treasurer  for  Interest. — Where  a  county  treasurer 
received  from  his  predecessor  a  fund  arising  from  duplicate  and 
excessive  tax  payments,  and  received  no  interest  thereon,  and 
which  fund  his  successor  refused  to  receive,  the  county  could 
not  require  him  to  pay  interest  on  such  fund.    p.  247. 

2.  Taxation. — Accounting  by  Treasurer. — Right  to  Recover. — 
Where  a  county  treasurer  paid  to  the  county  interest  on  a 
fund  arising  from  duplicate  and  excessive  tax  payments,  and 
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took  a  receipt  expressly  stating  that  the  payment  should  not 
estop  him  to  deny  or  dispute  his  liability  or  to  recover  the 
money  so  paid,  he  was  not  precluded  from  recovering  such 
amount  on  the  ground  that  payment  was  voluntary,    p.  247. 

3.  Taxation. — Delinquent  Taxes. — CoUectiom. — Trecisurer's  Right 
to  Commissions. — Statutes, — Section  7334  Bums  1914,  Acts 
1895  p.  319,  providing  that  the  board  of  county  commissioners 
shall  in  no  case  allow  the  county  treasurer  his  salary  until  they 
are  fully  satisfied  that  stll  the  laws  requiring  the  treasurer  to 
collect  delinquent  taxes  have  been  fuly  complied  with,  does  not 
authorize  the  withholding  of  the  commissions  allowed  him  in 
addition  to  his  salary  under  §7332  Bums  1914,  Acts  1897  p. 
171,  on  the  collection  of  delinquent  taxes,  although  he  fails  to 
collect  penalties  and  interest  on  such  taxes,    p.  247. 

4.  Taxation.  —  Accounting  by  County  Treasurer.  —  Voluntary 
Payment — Right  to  Recover. — Statutes. — ^The  common-law  rule 
that  a  party  could  not  recover  money  paid  upon  an  illegal  de- 
mand, where  he  had  knowledge  of  all  the  facts  which  rendered 
the  demand  illegal,  unless  payment  was  made  upon  some  im- 
mediate or  urgent  necessity,  or  to  release  his  person  or  prop- 
erty from  detention,  does  not  apply  to  the  payment  by  the 
treasurer  to  the  county  of  taxes  collected,  including  amounts 
claimed  as  commissions  for  collection  thereof,  since  in  such  a 
case  §§6086,  10408  Bums  1914,  §5811  R.  S.  1881,  Acts  1891 
p.  199,  requiring  the  county  commissioners  to  refund  to  the 
county  treasurer  money  paid  to  the  county  by  reason  of  er- 
roneous charges  on  the  tax  duplicate,  or  through  inadvertence, 
mistake  or  any  other  cause,  control.  (Hines  v.  Board,  etc. 
[1884],  93  Ind.  266,  and  Harrison  Tp.  v.  Addison  [1911],  176 
Ind.  389,  distinguished.)     p.  248. 

5.  Taxation. — Collection. — Taaces  on  Ondtted  Property. — Treas- 
urer's Right  to  Commissions. — ^Where  property  is  omitted  from 
the  tax  duplicates  and  not  assessed,  and  is  subsequently  dis- 
covered and  placed  upon  the  tax  duplicate  by  the  county 
auditor,  and  taxes  for  prior  years  are  collected  by  the  county 
treasurer  during  the  first  payment  period  after  they  were 
levied,  such  taxes  are  not  delinquent  taxes  for  the  collection  of 
which  the  county  treasurer  is  entitled  to  commissions  tmder 
§7332  Bums  1914,  Acts  1897  p.  171.    p.  250. 

From  Montgomery  Circuit  Court;  J  ere  West,  Judge. 

Action  by  Oliver  P.  Ensley  against  the  board  of  com- 
missioners of  the  county  of  Marion.  From  the  judg- 
ment rendered,  the  plaintiff  appeals.  Affirmed  in  part 
and  reversed  in  part. 
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Frank  S.  Roby  and  Crane  &  McCabe,  for  appellant. 
Emsley  W.  Johnson  and  McAdams  &  Jones,  for  ap- 
pellee. 

Remy,  p.  J. — Action  by  appellant  against  appellee  to 
recover  from  Marion  county,  with  interest,  certain  sums 
of  money,  which,  as  claimed  by  appellant,  were  wrong- 
fully and  unlawfully  collected  from  him  by  appellee. 
The  trial  was  by  the  court,  and,  at  appellant's  request, 
the  court  filed  a  special  finding  of  facts  and  stated  its 
conclusions  of  law  thereon.  The  facts  found  are  identi- 
cal with  an  agreed  statement  of  facts  signed  and  filed 
by  the  parties  as  the  evidence  in  the  cause.  No  ques- 
tion is  made  upon  the  pleadings,  and,  the  parties  being 
in  agreement  upon  the  facts,  the  only  questions  for  our 
consideration  are  those  arising  upon  the  court's  conclu- 
sions of  law. 

The  facts  found  by  the  trial  court  are  separated  into 
eighteen  parts,  and  are  numbered  from  one  to  eighteen. 
It  will  not  be  necessary  to  set  out  the  finding  in  full. 

The  material  facts  found  are  in  substance  as  follows : 
Appellant  was  the  duly  elected,  qualified  and  acting 
treasurer  of  Marion  county  from.  January  1,  1904,  to 
January  1,  1908.  After  the  expiration  of  his  term  of 
office,  and  on  the  dates  hereinafter  mentioned,  demands 
were  made  upon  appellant  by  appellee  for  certain  sums 
of  money  claimed  by  appellee  to  have  been  unlawfully 
retained  from  moneys  collected  by  him  as  county  treas- 
urer. These  sums  of  money,  in  accordance  with  the 
settlements  demanded  of  him  by  appellee,  were  paid  to 
the  county  by  appellant.  Prior  to  the  commencement 
of  this  action  appellant  filed  against  the  county  his 
claim,  consisting  of  four  items,  together  with  a  claim  for 
interest  thereon.  For  convenience  we  group  the  par- 
ticular facts  relative  to  each  of  such  items. 

(1)  On  May  17,  1909,  as  shown  by  finding  No.  18  of 
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the  trial  court,  appellee  demanded  from,  and  was  paid 
by,  appellant,  the  sum  of  $4,310.96  and  $911.74,  as  in- 
terest thereon.  The  $4,310.96  consisted  of  a  fund  that 
had  been  received  through  duplicate  payments  of  taxes 
made  by  various  parties,  and  through  other  excess  pay- 
ments, and  was  held  for  the  persons  entitled  thereto. 
Appellant  had  received  such  a  fund  from  his  predecessor 
and,  at  the  expiration  of  his  term  of  office,  he  tendered 
the  fund  to  his  successor,  who  refused  to  receive  the 
same.  The  fund  was  not  concealed,  but  was  reported 
and  entered  upon  the  books  of  the  county,  and  appellant 
received  no  interest  on  said  fund,  and  made  no  profit 
thereon.  At  the  time  he  paid  said  sum  to  appellee,  with 
the  interest,  he  took  appellee's  receipt  therefor,  in  which 
receipt  it  was  stipulated  "that  the  payment  of  said  sum 
shall  not  in  any  wise  operate  as,  or  in  any  way  be 
deemed,  held  or  considered  as,  an  estoppel  on  the  part 
of  Ensley  to  deny  or  dispute  his  liability,  *  *  *  or 
his  right  hereafter  to  recover  said  sum  or  any  item  or 
part  thereof  under  the  law.'* 

(2)  As  shown  by  finding  No.  12,  the  Indiana  Manu- 
facturing Company  had  been  charged  with  taxes  on  the 
tax  duplicate,  which  taxes  were  on  the  duplicate  con- 
tinuously from  1900  to  1905,  and  nothing  had  been  paid 
thereon,  and  it  had  been  duly  returned  delinquent.  In 
1905,  appellant  collected  from  the  company  the  taxes, 
as  shown  by  the  company  to  be  due,  in  the  total  sum  of 
$6,844.00,  but  did  not  collect  the  statutory  penalty  and 
interest,  and  upon  his  final  settlement  retained  $410.68 
as  treasurer's  commission  for  the  collection  of  such  de- 
linquent taxes. 

(3)  During  the  four  years  of  appellant's  incumbency 
in  office,  as  shown  by  finding  No.  11,  he  collected  taxes 
aggregating  $6,033.04  on  assessments  regularly  made 
and  charged  upon  the  tax  duplicates  of  the  respective 
years,  which  said  taxes  had  remained  unpaid  after  the 
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regular  dates  of  payment  in  May  and  November,  and 
had  thereafter  been  duly  returned  as  delinquent;  and 
appellant  had  retained,  at  the  times  of  the  various  set- 
tlements, the  aggregate  sum  of  $361.98,  the  same  being 
six  per  cent,  conmiission  for  the  collection  of  these  de- 
linquent taxes.  Appellant  failed  to  collect  penalties  and 
interest. 

(4)  During  appellant's  incumbency  in  office,  he  re- 
tained, at  the  time  of  making  l^is  various  settlements, 
the  aggregate  smn  of  $19,104.51,  claimed  by  appellant 
as  commissions  for  tiie  collection  of  delinquent  taxes. 
During  said  four  years,  appellee  had  contracts  with  cer- 
tain tax  ferrets  to  discover  and  report  omitted  property 
which  the  owners  had  omitted  to  list  for  taxation. 
There  was  discovered  and  reported  by  such  tax  ferrets 
property  which  the  auditor  assessed,  and  upon  which 
the  auditor  charged  taxes  to  the  amount  of  $330,123, 
which  taxes  were  placed  upon  the  current  tax  dupli- 
cates ;  and  said  $330,123  of  taxes  were  collected  by  ap- 
pellant as  treasurer,  for  the  collection  of  which  he 
retained  the  $19,104.51  as  conmiissions.  The  property 
so  assessed  and  taxed  was  personal  property  which 
should  have  been  listed  and  assessed  during  years  pre- 
vious to  the  years  when  the  same  was  assessed  and  the 
taxes  thereon  collected;  and  the  failure  of  the  owners 
to  list  said  property  had  continued  for  one  or  more 
years  previous  to  its  discovery,  and  the  taxes  so  collected 
by  appellant  were  not  collected  nor  paid  until  after  the 
first  Monday  of  May  of  the  year  following  the  year  for 
which  such  property  should  have  been  listed  and  as- 
sessed, but  were  paid  within  the  current  tax-paying 
period  after  being  placed  upon  the  current  duplicate. 
Appellant  did  not  collect  interest  or  penalty  on  the  vari- 
ous items  assessed  by,  and  placed  upon  the  duplicate  by, 
the  auditor,  and  each  item  was  collected  without  being 
carried  forward  on  the  duplicate  and  returned  delin- 
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quent.  The  omitted  property  reported  to  the  auditor 
was  reported  with  the  particular  year  or  years  for 
which  it  should  have  been  assessed,  and  the  amount  of 
taxes  that  should  be  collected  and  paid  was  determined 
by  computation  of  the  amount  with  reference  to  the 
amount,  value  and  rate  for  each  year  in  which  the  owner 
had  failed  to  list  the  same. 

The  conclusions  of  law  stated  by  the  trial  court  are  as 
follows : 

(1)  "That  of  the  money  paid  by  plaintiff  to  defend- 
ant on  June  27,  1908,  the  defendant  was  not  entitled 
to  the  sum  of  $410.68,  as  shown  by  the  finding  No.  12, 
and  that  the  plaintiff  should  recover  from  the  defendant 
said  sum  of  $410.68,  with  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum,  from  June  27, 1908,  to  date. 

(2)  "That  as  to  all  the  other  items  set  out  in  the 
special  finding  herein,  the  plaintiff  is  not  entitled  to  re- 
cover anything  whatever,  and  that  as  to  such  items  the 
law  is  with  the  defendant,  and  that  the  only  item  for 
which  plaintiff  is  entitled  to  recover  is  the  one  set  out  in 
No.  1,  of  these  conclusions  of  law,  to  wit,  the  sum  of 
$410.68,  with  interest  thereon  at  the  rate  of  six  per  cent, 
per  annum,  from  June  27,  1908,  to  date,  and  as  to  all 
other  matters  involved  in  this  action  and  set  forth  in 
the  special  findings  herein  the  law  is  with  the  defendant. 

(3)  "That  the  plaintiff  should  recover  his  costs  herein 
taxed  at  $ " 

Appellant  relies  for  reversal  upon  the  assignment  that 
the  court  erred  in  its  second  conclusion  of  law.  Appel- 
lee assigns  as  cross-error  that  the  court  erred  in  its  first 
and  third  conclusions  of  law.  We  shall  discuss  the 
questions  presented  in  the  order  in  which  we  have 
grouped  the  special  facts. 

It  is  contended  by  appellant  that  he  was  not  charge- 
able with  interest  on  the  $4,310.96  referred  to  in  group 
No.  1,  above;  and  that  he  is  entitled  to  recover  such 
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interest  in  the  sum  of  $911.74,  which  was  paid 

1.  to  the  county  upon  agreement  with  the  board  of 
commissioners    that    such    payment    by    him 

should  in  no  way  estop  him  from  recovering  the  same, 
if  under  the  law  he  was  entitled  thereto.  The  facts 
found  afford  no  basis  whatever  for  charging  appellant 
with  interest,  and  completely  exonerates  him  from  any 
effort  to  appropriate  any  part  of  the  money. 

The  contention  of  appellee  that  the  pajnnent  to^  the 

county  was  voluntary  is  without  merit.    The  payment 

was  made  upon  an  express  agreement  that  there 

2.  should  be  no  estoppel,  an  agreement  which  the 
parties  had  a  right  to  make.     Appellant,  upon  the 

facts  found,  was  therefore  entitled  to  recover  the 
$911.74  paid  to  him,  with  interest  thereon  from  May  17, 
1909,  the  date  of  payment.  It  follows  that  the  court 
erred  in  its  second  conclusion  of  law  as  to  such  item. 

We  shall  discuss  the  items  referred  to  in  groups  Nos. 

2  and  8  together.    The  $410.68  is  claimed  by  appellant 

as  a  commission,  under  §7332  Bums  1914,  Acts 

3.  1897  p.  171,  for  the  collection  from  the  Indiana 
Manufacturing  Company  of  taxes  which  had  be- 
come delinquent.  The  item  of  $361.98  is  for  the  col- 
lection of  other  taxes  which  had  been  returned 
delinquent  during  the  four  years  appellant  held  the  of- 
fice of  treasurer  of  Marion  county.  The  trial  court  held 
that  appellant  was  entitled  to  recover  the  item  of 
$410.68,  but  was  not  entitled  to  recover  the  item  of 
$361.98.  There  is  no  substantial  difference  in  the  char- 
acter of  these  two  claims.  It  appears  from  the  facts 
found  that  the  taxes  for  the  collection  of  which  the 
charges  as  represented  by  these  two  items  were  made 
were  regularly  assessed  and  placed  upon  the  tax  dupli- 
cates for  the  years  for  which  such  taxes  were  levied; 
that  they  were  not  paid  during  the  tax-paying  period 
of  the  following  year,  and  had  been  returned  as  delin- 
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quent.  Appellee  concedes  that,  under  the  facts  found, 
these  taxes  were  delinquent,  but  asserts  that  appellant 
was  not  entitled  to  any  commission  under  §7332  Bums 
1914,  supra,  for  the  reason  that  he  failed  and  neglected 
to  collect  penalties  and  interest  on  such  taxes.  In  sup- 
port of  its  contention  that  appellant  cannot  recover  be- 
cause he  failed  in  each  instance  to  collect  penalties  and 
interest,  appellee  cites  §7334  Bums  1914,  Acts  1895  p. 
319,  §121,  which,  among  other  things,  provides  that  the 
board  of  commissioners  "shall  in  no  case  allow  the 
county  treasurer  his  salary"  until  they  are  fully  satisfied 
that  all  the  laws  "requiring  the  treasurer  to  collect  de- 
linquent taxes  have  been  strictly  complied  with."  It 
will  be  observed  that  the  statute  refers  to  the  allowance 
of  the  treasurer's  "salary,"  and  not  to  his  "commis- 
sions." The  law  only  authorizes  the  withholding  of 
"salary,"  and  the  treasurer's  conmiissions,  as  stated  in 
§7332,  supra,  of  the  statute,  is  "in  addition  to  the 
salary." 

A  further  contention  of  appellee  is  that  appellant  can- 
not recover  these  sums  of  money  claimed  as  commis- 
sions for  the  reason  that  they  were  voluntarily 
4.  paid  to  the  county.  At  common  law,  a  .party 
could  not  recover  money  paid  upon  an  illegal  de- 
mand, where  he  had  knowledge  of  all  the  facts  which 
rendered  the  demand  illegal,  unless  the  pa3anent  was 
made  upon  some  immediate  or  urgent  necessity,  or  to 
release  his  person  or  property  from  detention ;  for  such 
pa3anent  will  be  deemed  to  have  been  voluntarily  made. 
City  of  Indianapolis  v.  Vajen  (1887),  111  Ind.  240,  12 
N.  E.  311.  This  rule,  which  is  the  law  in  this  state,  is 
based  upon  the  principle  that  one  who,  with  all  the  facts 
before  him,  and  without  any  fraud,  oppression  or  im- 
position, decides  his  own  case  against  himself,  cannot 
afterwards  appeal  to  the  courts  to  reverse  his  own  de- 
cision.    IngaUs  v.  Miller  (1889),  121  Ind.  1S8,  22  N. 
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E.  995.  The  common-law  rule,  however,  does  not  con- 
trol where  a  statute  makes  it  the  duty  of  the  govern- 
mental agency  to  refund  to  a  person  money  collected 
w;rongfully  or  erroneously.  City  of  Indianapolis  v. 
Vajen,  supra;  Board,  etc.  V.  Crone  (1905),  36  Ind.  App. 
283,  75  N.  E.  826;  Board,  etc.  V.  Eaton  (1906),  38  Ind. 
App.  30,  77  N.  E.  958.  In  the  case  at  bar,  the  common- 
law  rule  has  ho  application,  appellant's  action  being 
governed  by  §§6086,  10408  Burns  1914;  §5811  R.  S. 
1881,  Acts  1891  p.  199,  which  sections  of  the  statute 
provide  that  it  shall  be  the  duty  of  the  board  of  county 
commissioners  to  refund  to  a  county  treasurer  money 
which  he  has  paid  to  such  board  "by  reason  of  erroneous 
charges  on  the  tax  duplicate,  or  through  inadvertence, 
mistake,  or  any  other  cause.'^  Adams  V.  Board,  etc. 
(1874) ,  46  Ind.  454.  The  case  of  Harrison  Tp.  V.  Addi- 
son (1911) ,  176  Ind.  389,  96  N.  E.  146,  cited  by  appellee 
is  not  in  point.  That  was  an  action  to  recover  money 
paid  by  a  township  trustee  to  a  prosecuting  attorney. 
The  trustee  was  under  indictment,  and  the  money  was 
paid  to  the  clerk  of  the  court  where  the  prosecution  was 
pending.  The  court  rightly  held  in  that  case  that  the 
transaction  between  the  defendant  and  the  prosecuting 
attorney  in  a  criminal  case  did  not  constitute  a  settle- 
ment within  the  terms  of  §6086,  supra.  In  the  instant 
case,  the  board  of  commissioners  of  Marion  county  was 
dealing  with  a  former  treasurer,  and  was  acting  within 
the  powers  conferred  upon  it  by  the  statute,  which 
powers  include  the  power  "to  allow  all  accounts  charge- 
able against  said  county,"  and  "to  audit  the  accounts 
of  all  officers  having  the  care  and  custody  of  any  moneys 
belonging  to  the  county  or  appropriated  for  its  benefit." 
§5985  Bums  1914,  §5745  R.  S.  1881.  In  the  case 
of  Mines  v.  Board,  etc.  (1884) ,  93  Ind.  266,  the  court  did 
not  consider  the  statute  here  in  question,  and,  of  course, 
made  no  decision  relative  thereto. 
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It  follows  that  the  trial  court  was  right  in  conclud- 
ing that  appellant  was  entitled  to  recover  the  item  of 
$410.68,  with  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum  from  June  27,  1908,  but  that  the  court 
erred  in  holding  that  appellant  could  not  recover  the 
item  of  $361.98.  The  conclusion  upon  the  facts  found 
should  have  been  that  appellant  was  entitled  to  recover 
the  $361.81,  with  interest  at  the  rate  of  six  per  cent, 
from  June  27, 1908. 

The  remaining  question  is  as  to  the  right  of  appellant 

to  recover  the  $19,104.51,  referred  to  in  group  four  of 

the  facts  above  set  out.    The  question  presented 

5.  may  be  stated  as  follows:  Where  property  is 
omitted  from  the  tax  duplicates,  and  not  assessed 
for  several  years,  and  is  then  discovered,  placed  upon 
the  tax  duplicate  by  the  county  auditor,  and  the  taxes 
for  the  several  preceding  years  are  collected  by  the  county 
treasurer,  the  same  as  current  taxes  for  the  year  in 
which  such  omitted  property  was  so  listed  for  taxation, 
is  the  county  treasurer  entitled  to  retain  six  per  cent, 
of  the  amount  so  collected,  under  the  provisions  of  §7332 
Bums  1914,  swprat  If  the  taxes  so  placed  upon  the  tax 
duplicates  are  "delinquent  taxes,"  it  follows  that,  under 
§7332,  supra,  which  directs  that  the  treasurer  shall  be 
allowed  "a  commission  of  six  per  cent,  on  all  delinquent 
taxes  collected  by  him,"  appellant  would  be  entitled  to 
recover  the  $19,104.51,  with  interest.  The  question, 
however,  has  been  decided  adversely  to  appellant's  con- 
tention by  the  Supreme  Court  of  this  state.  Gallup, 
Ext.,  v.  Schmidt  (1900) ,  154  Ind.  196, 56  N.  E.  443 ;  Cook 
V.  Board,  etc.  (1911),  175  Ind.  218,  92  N.  E.  876,  93 
N.  E.  995.  The  trial  court  rightly  concluded  that  ap- 
pellant could  not  recover  the  item  of  $19,104.51. 

The  judgment  is  affirmed  in  part  and  reversed  in  part, 
with  instructions  to  restate  the  conclusions  of  law  in 
accordance  with  the  foregoing  opinion,  viz.:   that  the 
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law  is  with  appellant  as  to  all  the  following  items  sued 
for  by  him,  viz. :  items  for  $911.74,  $410.68  and  $361.98, 
and  that  he  is  entitled  to  recover  the  same  with  interest 
thereon;  that  as  to  item  for  $19,104.51,  the  law  is 
against  the  plaintiff.  Costs  of  appeal  is  adjudged  against 
appellee. 


Maxwell  v.  Springfield  Fire  and  Marine 

Insurance  Company. 

[No.  10,020.     Filed  January  16,  1920.     Rehearing  denied  April 
2,  1920.    Transfer  denied  April  20,  1920.] 

1.  Insurance. —  Policies, —  Construction  of  Ambiguities,  —  For 
the  purpose  of  construction  an  insurance  policy  is  not  regarded 
as  an  ordinary  contract,  ambiguities  in  its  language  being 
resolved  in  favor  of  the  insured,    p.  255. 

2.  Insurance. — Policies. — Classes  Exempting  fr&m  Liability. — 
Exemptions  from  the  general  obligation  of  the  insurer  under 
a  policy  of  insurance  should  be  expressed  in  plain  language 
of  sufficient  clearness  that  persons  of  average  intelligr^nce  may 
comprehend  its  meaning,    p.  263. 

3.  Insurance. — Sprinkler  Leakage  Insurance. — Tornado  Clause, 
— Construction, — ^A  clause  in  a  policy  insuring  against  all 
direct  loss  by  sprinkler  leakage  except  as  provided  in  the 
policy,  providing  that  the  insurer  shall  not  be  liable  for  loss 
caused  by  "lightning  (whether  fire  ensues  or  not),  cyclone, 
tornado,  windstorm,"  does  not  exempt  the  insurer  from  loss 
by  leakage  caused  by  injury  to  the  sprinkler  system  by  tornado. 
p.  265. 

4.  Pm:ading. — Demurrer. — Sea/rching  the  Record. — Requirement 
of  Memorandum^ — Since  the  adoption  of  §344  Bums  1914,  Acts 
1911  p.  415,  rendered  doubtful  the  availability  of  the  rule  that 
a  demurrer  to  an  answer  searches  the  complaint,  a  ruling 
upon  a  demurrer  to  the  answer,  overruling  it  to  a  bad  an- 
swer and  sustaining  it  to  a  good  complaint,  will  be  reversed 

f  in  its  entirety,  with  directions  to  the  lower  court  to  sustain 

the  demurrer  as  to  the  answer  and  to  permit  further  pro- 
ceedings not  inconsistent  with  the  opinion  of  the  Appellate 
Court,    p.  266. 

From  Rush  Circuit  Court ;  Will  M.  Sparks,  Judge. 
Action  by  Lawrence  Maxwell  against  the  Springfield 
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Fire  and  Marine  Insurance  Company.     From  a  judg- 
ment for  defendant,  the  plaintiff  appeals.    Reversed. 

D.  W.  McKee,  Allen  Wiles  and  Richard  N.  EUiott,  for 
appellant. 

Thomas  Bates,  Alfred  R.  Bates  and  Burke  G.  Slay- 
maker,  for  appellee. 

Statement  by  Dausman,  J. — ^This  action  was  insti- 
tuted  by  appellant  to  recover  on  two  policies  of  insur- 
ance. The  complaint  is  in  two  paragraphs  and  was  filed 
in  the  Fayette  Circuit  Court.  The  appellee  demurred 
to  each  paragraph  of  the  complaint  on  the  ground  that 
neither  paragraph  states  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrers  were  overruled.  There- 
upon appellee  filed  answers  as  follows:  (1)  General 
denial;  (2)  special  answer  addressed  to  the  first  para- 
graph of  complaint;  and  (3)  special  answer  addressed 
to  the  second  paragraph  of  complaint.  Immediately 
after  filing  its  answers  the  appellee  took  a  change  of 
venue  and  the  cause  was  transferred  to  the  Rush  Cir- 
cuit Court.  In  the  latter  court  appellant  filed  separate 
demurrers  to  the  second  and  third  paragraphs  of  answer 
on  the  ground  that  neither  paragraph  stated  facts  suffi- 
cient to  constitute  a  cause  of  defense.  The  trial  court 
overruled  the  demurrer  to  each  paragraph  of  answer 
and  then  carried  the  demurrers  back  and  sustained  one 
to  each  paragraph  of  the  complaint.  Appellant  declined 
to  plead  further.     Judgment  against  appellant. 

The  following  is  the  substance  of  the  first  paragraph 
of  the  complaint: 

"That  the  plaintiff,  Lawrence  Maxwell,  is  the  owner 
of  a  factory  in  the  City  of  Connersville ;  that  the  de- 
fendant is  an  incorporated  company  carrying  on  the 
business  of  insuring  owners  of  property  against  dam- 
ages from  sprinkler  leakage ;  that  plaintiff's  factory  was 
equipped  with  sprinklers  for  the  purpose  of  protecting 
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the  property  from  damage  or  destruction  by  fire;  that 
the  plaintiff  and  defendant  entered  into  a  written  agree- 
ment, by  the  terms  of  which  the  defendant  insured  the 
plaintiff  against  damage  from  sprinkler  leakage  for  the 
term  of  one  year,  a  copy  of  which  contract  is  filed  here- 
with and  made  a  part  h^ereof  as  Exhibit  A ;  that  on  the 
25th  day  of  April,  1915,  a  severe  windstorm,  cyclone  or 
tornado  swept  over  said  city  where  said  factory  was 
located;  that  said  storm  tore  a  large  part  of  the  roof 
from  that  portion  of  the  factory  which  is  situated  on 
the  east  side  of  Eastern  Avenue,  and  broke  the  pipes 
and  attachments  of  the  sprinkler  system  in  the  factory 
so  that  the  water  and  mud  from  the  sprinkler  pipes  was 
precipitated  and  thrown  in  and  upon  the  floors  and 
upon  the  finished  and  imfinished  products,  stock,  mate- 
rials and  machinery  in  the  building,  thereby  damaging 
the  plaintiff  in  the  sum  of  $21,500 ;  that  all  of  said  dam- 
age was  directly  caused  by  said  sprinkler  leakage  and 
the  precipitation  of  water  from  the  pipes  of  the 
sprinkler  system  and  not  otherwise. 

"That  the  plaintiff  has  fully  performed  all  of  the  obli- 
gations resting  upon  him  under  the  terms  of  the  said 
contract ;  that  the  defendant  has  wholly  failed,  neglected 
and  refused  to  make  pajonent  whatever  under  said  pol- 
icy of  insurance  for  said  loss  and  damages ;  that  the  de- 
fendant disclaims  liability  under  said  policy ;  that  plain- 
tiff is  informed  and  believes,  and  therefore  avers,  that 
the  defendant  claims  that  it  is  in  no  way  liable  for  said 
damage  and  loss  because  the  same  was  indirectly  caused 
and  occasioned  by  the  storm ;  and  the  plaintiff  avers  that 
said  sprinkler  leakage  was  the  direct  and  proximate 
cause  of  all  of  said  damage  and  loss/' 

So  much  of  the  policy  as  is  necessary  to  an  under- 
standing of  the  question  presented  is  as  follows : 

"The  Springfield  Fire  &  Marine  Insurance  Com- 
pany of  Springfield,  Massachusetts,  in  considera- 
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tion  of  the  terms  and  stipulations  herein  named  and 
of  $46.80  premium,  does  insure  Lawrence  Maxwell 
for  the  term  of  one  year  *  *  *  against  all  di- 
rect loss  or  damage  by  sprinkler  leakage,  except  as 
hereinafter  provided,  to  an  amount  not  exceeding 
Six  Thousand  Five  Hundred  Dollars,  to  the  follow- 
ing described  property  while  located  and  contained 
as  described  herein  and  not  elsewhere,  to  wit : 

"On  all  property,  real  and  personal,  owned  by  the 
insured,  and  on  contents,  their  own  or  held  by  them 
in  trust  or  on  commission,  which  may  be  sold  but 
not  removed,  or  for  which  they  may  be  legally 
liable,  all  while  situate  on  both  sides  of  Eastern 
Avenue  between  First  and  Second  Streets,  Conners- 
ville,  Indiana. 

"Subject  to  the  conditions  of  this  policy,  it  is 
agreed  when  a  tank  is  or  tanks  are  actually  supply- 
ing water  to  the  sprinkler  system  mentioned  herein, 
that  this  policy  shall  cover  loss  or  damage  resulting 
from  the  collapse  or  precipitation  of  said  tank  or 
tanks  or  by  the  component  parts  of  supports  of 
same,  such  loss  or  damage  being  considered  as  in- 
cidental to  and  part  of  the  damage  caused  by  water. 
Attached  to  and  forming  a  part  of  Sprinkler  Leak- 
age Policy  No.  1800. 

"Wherever  the  word  'sprinWer-leakage'  occurs,  it 
shall  be  held  to  mean  leakage,  discharge,  or  precipi- 
tation of  water  from  the  automatic  sprinkling 
system  or  tanks  supplying  it  (including  accident 
caused  by  freezing),  in  or  on  the  buildings  now 
erected  and  described  herein,  whether  the  accident 
occurs  in  the  portion  occupied  by  the  insured  or  not. 

"This  Company  shall  not  be  liable  ( 1 )  for  loss  by 
fire,  however  caused;  (2)  nor  for  loss  resulting 
from  the  leakage  of  water,  if  such  leakage  is  caused 
directly  or  indirectly  by  fire;  (3)  nor  for  loss  due 
to  stoppage  or  interruption  of  any  work  or  plant 
unless  liability  for  such  loss  is  specifically  assumed 
herein;  (4)  nor  for  loss  caused  by  lightning 
(whether  fire  ensues  or  not),  cyclone,  tornado, 
windstorm,  earthquake,  explosion,  or  blasting;  (5) 
nor  for  loss  caused  directly  or  indirectly  by  in- 
vasion or  insurrection,  riot,  civil  war  or  commotion, 
or  military  or  usurped  power,  or  by  order  of  any 
civil  authority;  (6)  nor  for  loss  by  theft;  (7)  nor 
for  loss  caused  directly  or  indirectly  by  the  neglect 
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of  the  insured  to  use  all  reasonable  means  at  the 
time  of  an  accident  to  save  and  preserve  the  prop- 
erty; (8)  nor  for  loss  caused  directly  or  indirectly 
by  the  fall  or  collapse  of  any  building  or  part 
thereof,  unless  such  fall  or  collapse  is  caused  by  the 
accidental  leakage  of  water  from  the  automatic 
sprinkler  system  or  the  tanks  supplying  it." 

The  affirmative  paragraph  of  answer  addressed  to  the 
first  paragraph  of  complaint  recites  some  of  the  terms 
and  conditions  of  the  policy,  states  the  company's  con- 
struction of  the  contract,  and  concludes : 

"Defendant  further  says  that  the  said  loss  and  dam- 
age sued  for  in  the  said  first  paragraph  of  complaint 
herein  was  caused  by  windstorm  and  by  sprinkler  leak- 
age caused  directly,  proximately  and  immediately  by  a 
windstorm  then  and  theretofore  occurring  and  not 
otherwise,  and  that  the  said  damage  sued  for  in  the 
complaint  and  all  thereof  was  caused  wholly  by  a  means 
and  cause  and  by  the  aforesaid  means  and  cause  ex- 
cepted by  said  policy  by  the  terms  thereof  excluded 
therefrom  and  by  a  cause  not  insured  by  said  policy." 

The  second  paragraph  of  complaint  is  the  same  as  the 
first,  except  that  it  is  founded  on  a  different  policy.  The 
affirmative  paragraph  of  answer  addressed  to  the  second 
paragraph  of  complaint  is  the  same  as  the  affirmative 
paragraph  of  answer  addressed  to  the  first  paragraph 
of  complaint. 

Dausman,  J.  (after  making  the  foregoing  statement) — 

For  the  purpose  of  construction,  an  insurance  policy 

is  not  regarded  as  an  ordinary  contract ;  and,  where  the 

language  of  the  policy  is  ambiguous,  that  con- 

1.    struction  will  be  adopted  which  is  most  favorable 

to  the  insured.     Glens  Falls  Ins.  Co.  v.  Michael 

(1907),  167  Ind.  659,  74  N.  E.  964,  79  N.  E.  905,  8 

L.  R.  A.  (N.  S.)  708;  Aetna  Ins.  Co.  v.  Strout  (1896), 

16  Ind.  App.  160,  44  N.  E.  984;  German  Baptist,  etc., 
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Asm.  V.  Conner  (1917),  64  Ind.  App.  293,  115  N.  E. 
804. 

The  reason  for  the  rule  has  been  stated  cogently  by 
Judge  Taft,  as  follows:  "Policies  are  drawn  by  the 
legal  advisers  of  the  company,  who  study  with  care  the 
decisions  of  the  courts,  and,  with  those  in  mind,  attempt 
to  limit  as  narrowly  as  possible  the  scope  of  the  insur- 
ance. It  is  only  a  fair  rule,  therefore,  which  courts  have 
adopted,  to  resolve  any  doubt  or  ambiguity  in  favor  of 
the  insured  and  against  the  insurer."  Manufacturers' 
Accident,  etc.,  Co.  v.  Dorgan  (1893),  58  Fed.  945,  7  C. 
C.  A.  592,  22  L.  R.  A.  620. 

It  is  averred  in  the  complaint  that  the  loss  for  which 
appellant  seeks  recovery  was  caused  directly  by  the  leak- 
age from  the  sprinkler  system.  The  general  obligation 
of  the  insurer  is  to  pay  indemnity  for  "all  direct  loss  or 
damage  by  sprinkler  leakage,  except  as  hereinafter  pro- 
vided." Under  that  general  obHgation  the  insurer  is 
liable  for  the  loss  averred  in  the  complaint,  unless  it 
has  absolved  itself  by  the  exceptions  stated  in  the  con- 
tract. We  will  examine,  therefore,  the  entire  policy  to 
determine  from  the  language  thereof,  -if  we  can,  the 
real  intention  of  the  parties  as  expressed  by  the 
contract. 

The  insured  installed  in  his  factory  an  automatic 
sprinkler  system  to  lessen  the  fire  hazard.  That  was 
commendable  from  every  point  of  view ;  for  thereby  he 
promoted  his  own  interests  as  well  as  the  interests  of 
the  insurance  companies  underwriting  the  fire  risk. 
However,  by  installing  the  automatic  sprinkler  system 
he  introduced  into  his  factory  a  new  hazard.  In  several 
ways  and  by  various  means  the  sprinkler  system  might 
be  opened,  thereby  releasing  the  impounded  water.  In 
that  event,  damage  by  water  probably  would  result  to 
the  building,  machinery,  goods  manufactured  and  in 
process  of  manufacture,  materials  and  supplies.     It  was 
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indemnity  against  this  particular  hazard  which  the  in- 
sured desired  and  for  which  he  paid;  and  in  consider- 
ation of  the  premium,  the  insurer,  by  its  contract, 
undertook  to  indemnify  him  against  all  direct  loss  by 
sprinkler  leakage,  except  as  therein  otherwise  provided. 
The  paragraph  containing  the  exceptions  consists  of 
eight  clauses  which  must  now  be  scrutinized. 

(1)  "This  company  shall  not  be  liable  for  loss  by  fire, 
however  caused ;" 

On  first  view  this  clause  seems  to  be  utterly  useless. 
But  the  presumption  is  that  every  statement  in  a  con- 
tract was  inserted  for  a  purpose ;  and  that  presumption 
will  prevail  if  any  rational  purpose  can  be  discovered. 
The  contract  is  not  a  policy  of  fire  insurance;  but  the 
insurer  is  a  fire  insurance  company,  as  the  policy  itself 
denotes,  and  presumably  it  is  engaged  in  the  business 
of  fire  insurance.  For  this  reason  the  company  may 
have  deemed  it  prudent  to  state  clearly  that  by  this  pol- 
icy it  assumes  no  liability  for  loss  by  fire,  no  matter  how 
the  fire  may  have  been  caused.  Thereby  it  avoids  any 
misunderstanding  or  controversy  concerning  liability 
for  loss  by  fire. 

This  clause  does  not  constitute  an  exception ;  it  takes 
nothing  out  of  the  obligation  to  pay  indemnity  for  loss 
by  sprinkler  leakage;  it  does  not  hold  back  or  exclude 
from  that  obligation  something  which  otherwise  would 
be  included  therein;  and  clearly  it  is  an  independent 
statement  of  a  collateral  matter,  unless  it  relates  to  fire 
following  sprinkler  leakage. 

(2)  "nor  for  loss  resulting  from  the  leakage  of 
water,  if  such  leakage  is  caused  directly  or  indirectly  by 
fire;*' 

Automatic  sprinkler  systems  are  so  contrived  and  con- 
structed that  in  the  event  of  fire,  when  the  heat  has 
reached  a  certain  degree  of  intensity,  it  opens  the 
VOL.  73—17 
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sprinklers  and  releases  the. water;  and  in  that  case  the 
leakage  is,  of  course,  caused  directly  by  fire.  We  as- 
sume that  there  may  be  cases  where  sprinkler  leakage 
is  caused  indirectly  by  fire ;  for  the  company  was  careful 
to  say  that  it  will  not  be  liable  for  loss  by  leakage  if 
the  leakage  is  caused  indirectly  by  fire.  To  insure 
against  loss  by  leakage  where  the  leakage  is  caused  di- 
rectly or  indirectly  by  fire  would  be  to  insure  against 
loss  by  the  very  thing  which  the  sprinkler  system  is 
designed  to  do.  While  that  hazard  would  be  a  legiti- 
mate subject  of  insurance,  it  is  to  be  presumed  that,  if 
included  in  the  policy,  the  certainty  of  loss  thereby  in 
the  event  of  fire  would  call  for  a  higher  rate  of  premium. 
By  this  clause  the  company  has  eliminated  most  of  the 
risk.  But  the  meaning  of  this  clause  is  clear,  and  there 
can  be  no  controversy  concerning  its  meaning.  This 
clause  is  a  genuine  exception,  clearly  and  admirably 
expressed. 

When  claus^Bs  one  and  two  are  considered  together, 
the  thought  arises  that  both  may  have  been  inserted 
partly  to  avoid  invading  the  province  of  fire  insurance ; 
for,  if  leakage  were  caused  by  fire,  the  direct  loss  by 
leakage  would  be  a  loss  by  fire  within  the  meaning  of 
fire  policies,  and  that  fact  might  generate  disputes  con- 
cerning concurrent  liability  with  fire  insurance  com- 
panies. 

(3)  "nor  for  loss  due  to  stoppage  or  interruption  of 
any  work  or  plant  unless  liability  for  such  loss  is 
specifically  assumed  herein ;" 

This  clause  naturally  must  relate  to  a  situation  where 
leakage  occurs  to  such  an  extent  and  under  such  con- 
ditions that  it  thereby  becomes  necessary  for  the  insured 
to  suspend  operations  in  part  or  all  of  his  factory  for 
such  period  of  time  as  may  be  required  for  repairs  and 
readjustments.  When  interpreting  the  words  of  an  in- 
surance policy  which  are  claimed  to  constitute  an  excep- 


NOVEMBER  TERM,  1919.  259 

Maxwell  v.  Springfield,  etc.,  Ins.  Co. — ^73  Ind.  App.  251. 

tion  from  the  general  obligation  to  pay  indemnity,  the 
mind  naturally  rests  on  the  conditions  which  probably 
will  follow  the  happening  of  the  contingency  constitut- 
ing tho  hazard  insured  against,  and  it  will  be  presumed 
that  l-jse  conditions  were  in  contemplation  when  the 
policy  was  formulated  and  delivered;  for  there  can  be 
no  loss,  of  course,  until  that  contingency  has  occurred. 
In  the  very  nature  of  things  there  must  be  a  wide  differ- 
ence between  the  manner  of  stating  an  exception  which 
relates  to  conditions  before  the  happening  of  the  con- 
tingency and  the  manner  of  stating  an  exception  which 
relates  to  conditions  after  the  happening  of  the  contin- 
gency. The  former  is  in  the  realm  of  causation;  the 
latter  in  the  realm  of  effect.  The  cause  of  loss  is  neces- 
sarily specified  in  the  obligation  itself;  and,  if  the 
insurer  desires  to  go  back  of  that  and  deal  with  the 
causes  of  a  cause,  it  must  do  so  by  clear  and  unequivocal 
words.  In  the  case  at  bar  the  cause  of  loss  for  which 
indemnity  is  promised  is  designated  ''sprinkler  leakage." 
The  insured  therefore  would  be  liable,  in  the  absence 
of  a  proper  exception,  for  all  loss  which  results  naturally 
and  directly  from  that  cause.  We  assume  that  the 
clause  now  under  consideration  was  inserted  out  of  a 
superabundance  of  precaution  to  make  it  clear  that  any 
loss  by  stoppage  of  work  should  be  regarded  as  too 
remote  to  figure  in  the  loss  by  leakage.  At  any  rate,  it 
cannot  be  permitted  to  bear  the  meaning  that  there 
shall  be  no  liability  for  loss  by  leakage  where  the  leakage 
is  due  to  stoppage  or  interruption  of  work.  It  may  be 
said  that  this  interpretation  is  farfetched.  But,  how- 
ever, that  may  be,  it  is  certain  that  we  would  have  to 
travel  a  longer  road  to  carry  it  back  into  the  realm'  of 
causation.  To  do  that  we  would  be  obliged  to  draw 
upon  our  imagination  for  what  has  been  omitted,  and 
then  to  read  into  the  policy,  by  way  of  implication,  some- 
thing like  this :     "If  there  should  be  a  stoppage  or  inter- 
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ruption  of  any  work  or  plant  and  the  premises  should 
remain  idle  for  a  time,  and  if  during  the  period  of  idle- 
ness a  leakage  should  occur  by  reason  of  any  cause 
arising  out  of  the  nonactivity,  then  and  in  that  event 
the  insurer  shall  not  be  liable  for  the  loss  resulting  from 
the  leakage."  It  may  be  that  leakage  is  more  likely  to 
occur  when  work  in  a  factory  is  suspended,  and  that  the 
stoppage  of  work  augments  the  hazard  unless  the  prem- 
ises be  constantly  under  the  surveillance  of  a  caretaker. 
If  that  be  true,  and  if  by  this  clause  the  insurer  is  aim- 
ing at  that  feature,  it  should  have  made  its  purpose  clear 
by  the  use  of  unambiguous  language. 

(4)  "nor  for  loss  caused  by  lightning  (whether  fire 
ensues  or  not),  cyclone,  tornado,  wind-storm,  earth- 
quake, explosion,  or  blasting;" 

The  parenthetical  words  in  this  clause  have  a  marked 
significance.  At  first  view  one  is  prompted  to  say  that 
it  would  have  been  more  appropriate  to  have  written 
"(whether  leakage  ensues  or  not)."  But,  if  the  com- 
pany had  meant  that,  undoubtedly  it  would  have  so  writ- 
ten it.  Having  in  its  service  insurance  experts  and 
skilled  draftsmen,  its  self-interest  would  not  have  per- 
mitted a  blunder  of  that  kind.  We  assume  that  the 
company  knew  what  it  wanted  in  its  policy;  and  al- 
though we  are  not  aware  of  the  real  purpose  of  the 
parenthetical  words,  we  presume  that  they  have  an  im- 
portant significance  which  is  well  known  to  the  com- 
pany. We  note,  however,  that  if  lightning  should  strike 
the  factory  and  thereupon  and  thereby  fire  should  ensue, 
and  the  heat  generated  by  the  fire  should  open  the 
sprinklers,  then,  by  reason  of  the  absolution  provided 
by  clause  two  the  company  would  not  be  liable  for  the 
loss  by  leakage.  If  lightning  should  strike  the  factory 
and  knock  down  the  chimney,  no  other  damage  result- 
ing, it  is  clear  that  the  company  would  not  be  liable; 
for  that  would  be  a  direct  loss  by  lightning  within  the 
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generally  accepted  meaning  of  the  words  "loss  by  lights 
ning.''  But  if  the  lightning  should  knock  down  the 
chimney  and  also  break  a  pipe  of  the  sprinkler  system, 
thereby  causing  loss  by  leakage,  then  the  company  would 
not  be  liable  for  the  direct  damage  by  lightning  to  the 
chimney  and  the  water  pipe,  but  would  be  liable  for  any 
loss  by  leakage  caused  indirectly  by  the  lightning;  for 
the  loss  by  leakage  is  the  very  thing  for  which  indemnity 
is  promised  and  for  which  the  premium  is  paid.  The 
company  could  escape  that  liability  only  by  an  exception 
in  unequivocal  language.  We  cannot  read  into  the  pol- 
icy an  exception  of  that  character  by  way  of  construc- 
tion. To  absolve  an  insurer  from  its  general  obliga- 
tion to  pay  indemnity,  the  exception  must  be  expressed 
in  the  policy  by  unequivocal  words.  By  this  clause  the 
company  has  absolved  itself  from  liability  for  direct 
loss  by  lightning,  but  not  from  loss  by  sprinkler  leak- 
age where  the  leakage  is-  caused  by  lightning. 

The  windstorm  tore  away  a  part  of  the  roof  of  the 
factory  and  broke  the  pipes  and  connections  of  the 
sprinkler  system,  and  that  constitutes  a  loss  by  wind- 
storm. The  extent  of  that  loss  could  be  ascertained  by 
estimating  the  cost  of  restoring  the  roof,  the  pipes  and 
connections.  But  the  damage  to  the  merchandise  caused 
directly  by  the  water  from  the  sprinkler  system  is  an 
entirely  different  loss.  For  the  purposes  of  this  policy, 
the  wind  cannot  be  regarded  as  the  direct  and  immediate 
cause  of  that  loss,  but  must  be  regarded  as  the  indirect 
and  remote  cause  thereof,  for  the  reason  that  the  very 
hazard  which  makes  this  species  of  insurance  possible 
intervened. 

Why,  then,  was  clause  four  inserted  in  the  policy? 
That  is  not  a  fair  question  to  put  to  the  court.  We  are 
not  called  upon  to  determine  the  exact  purpose  which 
prompted  the  company  to  write  it  into  the  contract. 
It  is  enough  for  U9  to  know  the  legal  effect  of  it  as  be- 
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tween  the  parties.  The  question  is  important  only  to 
the  extent  that  it  may  aid  in  arriving  at  the  proper  con- 
struction of  the  contract  as  a  whole.  It  may  relate 
specially  to  the  risk  specifically  attaching  to  the  tank. 
We  do  not  know  the  location  of  the  tank;  but  we  as- 
sume that  it  is  higher  than  the  factory,  so  that  a  con- 
stant pressure  would  be  maintained  in  the  pipes.  It 
may  be  supported  by  trestle  or  derrick,  or  it  may  be  on 
the  roof  of  the  factory  building.  It  is  probable  that  by 
reason  of  its  elevated  position  and  the  nature  of  its  sup- 
port it  is  peculiarly  liable  to  collapse  or  fall  by  the  force 
of  a  cyclone  or  a  tornado,  a  windstorm,  an  earthquake, 
an  explosion,  or  of  blasting.  This  clause  may  have  been 
inserted  to  avoid  possible  dispute  and  litigation  by  for- 
stalling  any  unreasonable  demand  which  the  insured 
might  make  in  the  event  of  loss.  It  may  have  been  in- 
serted to  make  it  clear  that  in  the  event  of  loss  by  leak- 
age concurrently  with  loss  by  one  of  the  forces  named 
therein  then  the  insurer  shall  not  be  liable  for  the  com- 
bined loss  resulting  from  both  causes,  but  liable  only 
for  that  portion  of  the  total  loss  which  results  directly 
from  the  leakage.  Or,  it  may  have  been  inserted  for 
the  same  reason  that  clause  one  was  inserted,  as  above 
suggested,  viz.,  to  avoid  invading  the  special  domain  of 
companies  engaged  in  other  kinds  of  insurance,  particu- 
larly cyclone  or  tornado  insurance.  It  is  not  an  excep- 
tion from  the  general  obligation,  but  is  an  independent 
statement  of  collateral  matters. 

(6)   "nor  for  loss  by  theft;" 

This  clause  indicates  that  the  insurer  contemplated 
that  in  the  event  of  accidental  sprinkler  leakage  the  in- 
sured might  cause  some  of  his  goods  to  be  removed  from 
the  building  to  prevent  as  much  damage  by  water  as 
possible ;  that  by  reason  of  the  ensuing  excitement  and 
disarrangement,  thieves  might  take  advantage  of  the 
opportunity  to  steal  and  carry  away  some  of  the  goods ; 
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and  that  the  loss  by  theft  under  such  circumstances 
might  be  regarded  as  a  direct  loss  by  leakage.  By 
this  clause  the  company  absolves  itself  from  liability  for 
loss  occasioned  by  theft  committed  under  such  circum- 
stances. Surely  it  is  not  intended  to  absolve  the  com- 
pany from  loss  by  leakage  where  the  leakage  itself  is 
caused  by  theft.  It  must  relate  to  theft  occurring  dur- 
ing or  after  a  leakage  and  in  some  manner  arising  out 
of  the  occasion.  Otherwise  the  clause  is  superfluous  and 
unintelligible ;  for  the  policy  does  not  purport  to  insure 
against  larceny  or  burglary. 

(7)  "nor  for  loss  caused  directly  or  indirectly  by  the 
neglect  of  the  insured  to  use  all  reasonable  means  at  the 
time  of  an  accident  to  save  and  preserve  the  property ;" 

This  clause  requires  no  comment  for  the  purposes  of 
the  case  at  bar.  However,  it  may  not  be  amiss  to  observe 
that  the  meaning  of  the  word  "accident"  is  somewhat 
obscure.  It  probably  means  an  accident  to  the  sprinkler 
system  resulting  in  leakage. 

We  have  discussed  certain  clauses  which  are  not  di- 
rectly involved  in  this  controversy.  We  have  done  this 
for  the  reason  that  the  eight  clauses  constitute  but  a 
single  sentence,  and  it  is  to  be  presumed  that  a  con- 
tinuity of  purpose  underlies  them  all  and  that  a  principle 
of  interpretation  applicable  to  one  should  be  applicable 
to  all;  also  to  show  the  difficulty  of  making  a  judicial 
interpretation  of  this  peculiar  policy,  and  to  manifest 
the  process  of  reasoning  by  which  we  have  arrived  at 
our  conclusion. 

From  our  examination  of  the  so-called  exceptions,  it 

will  be  seen  that  the  insurer  has  not  absolved  itself  from 

liability  for  the  loss  averred  in  the  complaint  by 

2.    unequivocal    language.     Exemption    from    that 

loss  is  not  in  the  policy  by  express  words  nor 

by  necessary  implication,  and  we  cannot  put  it  there  by 

way  of  construction.    Men  are  prompted  to  pay  for  in- 
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surance  by  the  desire  to  provide  indemnity  that  will  be 
sure  and  unfailing  on  the  happening  of  a  contingent 
event;  in  other  words,  by  the  desire  to  transform  an 
uncertainty  into  a  certainty ;  or,  by  the  desire  to  get  rid 
of  a  hazard,  and  not  by  a  desire  to  take  on  another  haz- 
ard in  the  form  of  an  insurance  policy.  A  policy  of 
insurance,  therefore,  should  express  the  terms  of  the 
contract  with  sufficient  clearness  that  men  of  average 
intelligence  may  know  its  meaning  and  should  not  con- 
sist of  a  series  of  mysteries.  If,  in  the  case  at  bar,  the 
insurer  intended  to  absolve  itself  from  liability  for  loss 
by  leakage  where  the  leakage  is  caused  by  windstorm, 
it  should  have  expressed  that  intention  in  plain  English. 
Four  of  the  clauses  reciting  the  exceptions  contain  the 
words  "directly  or  indirectly,"  but  the  other  four  do  not 
contain  them.  It  must  be  presumed  that  the  officers  of 
the  company  were  well  aware  of  the  important  signifi- 
cance of  those  words,  and  the  fact  that  they  appear  in 
one-half  of  the  exceptions  compels  us  to  assume  that  the 
omission  of  them  from  the  other  half  was  deliberate. 
It  is  apparent  that  the  insurer  might  have  used  lan- 
guage which  would  have  expressed  unequivocally  the 
meaning  which  it  now  contends  should  be  given  the 
contract,  by  following  consistently  throughout  the  en- 
tire paragraph  of  exceptions  the  plan  of  expression  evi- 
denced by  clause  two.  If  it  had  done  so,  the  probabil- 
ities are  that  the  policy  would  not  have  been  accepted. 
We  now  come  to  what  may  seem  to  be  reasoning  by 
analogy.  The  obligation  in  the  ordinary  fire  policy  is 
to  pay  indemnity  "for  all  direct  loss  or  damage  by  fire." 
Where  that  express  obligation  is  followed  by  the  provi- 
sion that  the  insurer  "shall  not  be  liable  for  loss  by 
lightning,"  nevertheless  the  insurer  is  liable  for  loss  by 
fire  where  the  fire  is  caused  by  lightning;  but  in  apprais- 
ing the  loss  the  actual  direct  damage  by  lightning  will 
be  excluded.    Likewise,  where  that  obligation  is  fol- 
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lowed  by  the  provision  that  the  insured  "shall  not  be 
liable  for  loss  by  explosion,"  nevertheless  the  insurer  is 
liable  for  loss  by  fire  where  the  fire  is  caused  by  an 
antecedent  explosion.  1  Clement,  Fire  Ins.  (Title  V) 
121.  The  principle  underlying  these  rules  is  that  the 
destructive  agency  insured  against  is  designated  by  the 
parties  themselves  as  the  potential  cause  of  the  possible 
loss  for  which  indemnity  is  provided;  and  the  courts 
will  not  go  back  of  that  agency  to  inquire  iilto  the  cause 
of  that  cause,  and  will  not  regard  any  antecedent  agency 
as  the  "proximate''  cause  of  the  loss,  unless  compelled 
to  do  so  by  the  terms  of  the  contract.  Lynn  Gas,  etc., 
Co.  v.  Meriden  Fire  Ins.  Co.  (1893),  158  Mass.  570,  33 
N.  E.  690,  20  L.  R.  A.  297,  35  Am.  St.  540.  In  the 
case  at  bar  the  destructive  agency  is  specified  in  the 
insurer's  obligation  as  "sprinkler  leakage,"  and  there 
is  nothing  in  the  policy  which  requires  us  to  go  back 
of  that  agency  and  inquire  into  the  cause  of  the  leakage 
or  the  cause  of  the  storm,  or  to  consider  any  other 
antecedent  event.  This  reasoning,  therefore,  is  not  by 
analogy,  for  the  principle  is  identical  throughout. 

There  is  nothing  in  the  policy,  which  the  insurer  pre- 
pared and  handed  to  the  insured,  so  clearly  expressing 
an  intention  to  except  from  the  general  liability 

3.  of  the  insurer  the  risk  described  in  the  complaint 
that  we  would  be  justified  in  holding  that  by  ac- 
cepting the  policy  the  insured  assented  to  such  exception. 
But  if  we  were  in  doubt  as  to  this  point,  then  it  would 
be  our  plain  duty  to  invoke  the  foregoing  rule  of  con- 
struction and  to  resolve  the  doubt  in  favor  of  the 
insured. 

We  hold  that  the  complaint  states  facts  sufficient  t* 
constitute  a  cause  of  action. 

The  procedure  has  been  questioned.  In  1911  the 
Code  of  Civil  Procedure  was  amended  in  such  manner 
as  to  provide  that  the  party  demurring  shall  file  with 
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the  demurrer  a  memorandum  and  shall  be  deemed 
4.    to  have  waived  his  right  thereafter  to  question 

the  pleading  for  any  defect  not  specified  in 
the  memorandum.  §344  Bums  1914,  Acts  1911  p.  415. 
That  provision  applies  where  demurrers  are  addressed 
to  answers  and  replies.  Qiuility  Clothes  Shop  v.  Keeney 
(1915),  57  Ind.  App.  500,  106  N.  E.  541;  Parker  V. 
Hickman  (1916) ,  61  Ind.  App.  152,  111  N.  E.  649.  Since 
the  adoption  of  that  amendment  the  old  rule  that  a  de- 
murrer to  an  answer  or  reply  searches  the  record,  and 
may  be  carried  back  to  the  complaint,  is  of  doubtful 
availability.  In  the  case  at  bar  it  is  clear  that  a  re- 
versal solely  on  the  ruling  on  the  demurrer  to  the  answer 
would  result  merely  in  another  appeal,  and  therefore 
we  have  passed  over  the  question  of  procedure,  and  have 
determined  the  question  which  is  the  source  of  the  en- 
tire controversy. 

The  judgment  is  reversed,  and  the  trial  court  is  di- 
rected to  set  aside  its  ruling  on  the  demurrer  to  the 
second  and  third  paragraphs  of  the  answer,  in  its  en- 
tirety, and  then  to  sustain  each  demurrer  to  each  para- 
graph of  answer,  and  to  permit  further  proceedings 
not  inconsistent  with  this  opinion. 


Lake  Erie  and  Western  Railroad  Company 

V.  Wynn  et  al. 

[No.  10,355.    Filed  April  30,  1920.] 

Adverse  Possession. — Elements. — Evidence  Conflicting. — Appeal. 
— If  the  evidence  is  at  least  conflicting  upon  any  one  of  the 
Ave  indispensable  elements  of  adverse  possession,  a  judgment 
for  the  defendant  must  be  aflirmed,  as  against  the  plaintiffs 
objection  on  appeal  that  the  evidence  was  insuflicient  to  sus- 
tain the  trial  court's  flnding. 

From  Fulton  Circuit  Court ;  Smith  N.  Stevens,  Judge. 
Action  by  the  Lake  Erie  and  Western  Railroad  Com- 
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pany  against  Harrison  W.  Wynn  and  another.    From 
the  judgment  rendered,  the  plaintiff  appeals.    Affirmed. 

John  B,  Cockrum  and  Holman,  Bemetha  &  Bryant, 
for  appellant. 
Myers  &  Emmons,  for  appellees. 

* 

McMahan,  J. — Complaint  by  appellant  against  ap- 
pellee Harrison  W.  Wynn  and  Sarah  E.  Wynn  in  two 
paragraphs  to  quiet  title  to  certain  real  estate. 

The  first  paragraph  of  complaint  alleged  title  in  fee, 
while  the  second  alleged  title  by  adverse  possession.  The 
real  estate  in  question  was  triangular  in  form.  Appel- 
lant's tracks  run  over  and  along  the  west  side  of  the 
land.  East  of  the  railroad  tracks  t'lere  was  located  a 
coal  yard,  wagon  scales,  receiving  yards  and  stock  pens. 
There  was  a  judgment  quieting  appellant's  title  to  the 
land  on  which  its  tracks  are  located,  and  a  judgment 
against  it  that  it  was  not  the  owner  of  that  part  lying 
north  and  east  of  its  tracks  upon  which  the  coal  bins, 
scales,  receiving  pens  and  stock  pens  were  located. 

The  only  question  involved  in  this  appeal  relates  to 
that  part  of  the  judgment  and  decree  wherein  it  was 
decreed  that  the  appellant  was  not  the  owner  of  the  land 
north  and  east  of  its  tracks.  Appellant  contends  that 
the  decision  of  the  court  is  not  supported  by  sufficient 
evidence.  Appellant's  claim  of  title  to  the  property  in 
question  is  based  upon  adverse  possession. 

In  order  to  establish  title  by  adverse  possession,  there 
are  five  indispensable  elements,  namely:  (1)  Such 
possession  must  be  hostile  and  under  claim  of  right;  (2) 
it  must  be  actual;  (3)  it  must  be  open  and  notorious; 
(4)  it  must  be  exclusive;  and  (5)  it  must  be  continuous. 
WortUey  v.  Burbanks  (1897),  146  Ind.  534,  45  N.  E. 
779. 

If  the  evidence  upon  any  one  of  these  elements  is  con- 
flicting, the  judgment  of  the  trial  court  must  be  af- 
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firmed.  The  property  in  question  is  located  in  the 
village  of  Tiosa  in  Fulton  county.  Appellant's  railroad 
was  constructed  over  this  land  in  1865  or  shortly  there- 
after. Its  depot  at  Tiosa  is  located  west  of  the  railroad 
and  on  land  not  described  in  the  complaint.  The  prop- 
erty in  controversy  is  on  the  east  side  of  the  tracks  op- 
posite the  depot.  Prior  to  1882  the  stock  pens,  scales 
and  receiving  pen  were  located  on  the  west  side  of  the 
railroad.  In  1882  they  were  moved  to  the  land  east  of 
the  depot  and  located  on  the  land  in  controversy,  where 
they  remained  until  sometime  in  1916  when  they  were 
moved  to  a  point  some  distance  south.  The  scales  which 
were  moved  from  the  west  side  of  the  railroad  to  the 
east  side  were  owned  by  Jacob  Miller,  who  sold  them  to 
a  remote  grantor  of  appellee  Harrison  W.  Wynn.  That 
part  known  as  the  receiving  pen  was  located  immedi- 
ately north  of,  and  adjoining,  the  stock  pens,  and  be- 
tween the  stock  pens  and  the  public  highway.  The 
scales  were  located  north  of  the  receiving  pen. 

Coal  bins  large  enough  to  hold  a  carload  of  coal  were 
erected  between  the  receiving  pen  and  the  railroad  and 
were  maintained  and  used  about  fifteen  years.  There 
is  now,  and  for  the  last  twenty-five  years  or  more  has 
been,  an  elevator  on  private  property  west  of  the  rail- 
road track  and  south  of  the  depot.  A  com  crib  large 
enough  to  hold  a  carload  or  more  of  com  was  erected 
by  the  owners  of  the  elevator  on  the  land  now  in  con- 
troversy, and  was  used  by  the  owners  of  the  elevator 
until  torn  down  in  1916.  The  evidence  does  not  show 
when  this  crib  was  erected,  although  it  appears  that 
it  was  in  use  from  fifteen  to  twenty-five  years.  There 
is  no  evidence  that  the  appellant  ever  had  the  exclusive 
possession  of  the  land  in  controversy  lying  north  of  the 
stock  pens  upon  which  the  receiving  pens,  the  com  crib 
and  scales  were  located,  or  that  it  ever  claimed  to  own 
such  land,  or  to  exercise  any  act  of  ownership  over  it 
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The  stock  pens  were  about  sixty  feet  long  and  were  im- 
mediately south  of  the  receiving  pen.  The  only  way  to 
get  into  the  stock  pen  was  through  the  receiving  pen. 
When  any  one  other  than  the  owner  of  the  scales  de- 
sired to  ship  any  stock  it  was  necessary  for  them  to 
drive  their  stock  into  the  receiving  pen,  and,  after 
weighing,  drive  their  stock  back  into  the  receiving  pen 
and  then  into  the  shipping  or  stock  pens.  In  all  such 
cases,  the  owner  of  the  scales  charged  the  public  a  fee 
for  weighing.  Prior  to  1882  Jacob  Miller  owned  and 
operated  a  saw  mill  and  used  that  part  of  the  land  now 
in  controversy  for  a  lumber  yard.  Appellee  purchased 
the  elevator  on  the  west  side  of  the  railroad  and  the  land 
occupied  by  the  railroad  company  for  its  right  of  way, 
together  with  the  land  now  in  controversy,  east  of  the 
railroad,  subject  to  the  rights  of  the  appellant,  in  1908, 
since  which  time  he  has  claimed  to  own  the  land  now  in 
dispute.  He  used  the  com  crib.  He  shipped  in  fence 
posts  by  carload  lots  and  piled  them  on  this  land.  He 
bought  hogs  and  turned  them  into  shipping  pens,  where 
he  would  keep  them  and  feed  them  until  they  were  fat 
enough  to  ship.  He  turned  his  horses  into  the  pens  for 
exercise.  He  paid  taxes  on  this  land  and  exercised' 
other  acts  of  ownership  over  it.  The  appellant  repaired 
and  rebuilt  the  fence  around  the  stock  pens  in  1908,  but 
has  made  no  use  of  the  land  east  of  its  railroad  since  the 
stock  pens  were  removed,  although  there  is  evidence 
tending  to  show  that  it  was  the  intention  of  the  appel- 
lant to  move  its  depot  onto  the  land  in  dispute. 

We  do  not  deem  it  necessary  or  profitable  to  set  the 
evidence  out  in  detail,  or  to  enter  into  a  further  discus- 
sion of  it.  The  evidence  is  at  least  conflicting  upon  the 
question  of  exclusive  possession  in  appellant  for  a 
period  of  twenty  years.  Under  such  a  state  of  the  evi- 
dence, we  cannot  disturb  the  finding  of  the  trial  court. 

The  judgment  is  affirmed. 
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In  Re  Duncan. 

[No.  10,810.    Filed  May  11,  1920.] 

1.  Master  and  Servant. — Workmen's  Cc^mpensation  Act — Lib- 
eral Construction. — Cases  Withm  Reason  Though  Outside  Let- 
ter.— The  Workmen's  Compensation  Act  should  be  liberally 
construed  to  promote  the  purpose  of  its  enactment,  even  to 
the  inclusion  of  cases  within  the  reason,  though  outside  the 
letter,  of  the  statute,    p.  273. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Un- 
derlying Principle. — The  underlying  principle  of  the  Work- 
men's Compensation  Act  is  that  the  economic  loss  resulting 
each  time  a  workman  is  killed  or  injured  ought  to  be  borne 
by  the  industry  involved  and  the  consumers  of  its  products, 
rather  than  by  the  workman,  his  dependents  or  society  at  large, 
p.  274. 

3.  Master  and  Servant. — Workmen's  Compensation. — Mining. 
— Shot  Firers. — Employes. — A  shot  firer  selected  by  the  miners 
and  paid  through  a  union  official  under  an  arrangement 
with  the  operator  of  the  mine  for  an  agreed  deduction 
by  the  operator  out  of  the  agreed  ton  price  for  all  labor 
needed  in  mining  coal,  and  doing  blasting  and  firing  in  the 
mine  with  the  knowledge  and  consent  of  the  operator,  was  an 
employe  of  such  operator  within  the  meaning  of  the  Work- 
men's Compensation  Act.    p.  275. 

From  the  Industrial  Board  of  Indiana. 

Proceeding  by  Frank  Duncan  against  the  Grant  Coal 
and  Mining  Company  under  the  Workmen's  Compensa- 
tion Act. 

Certified  questions  of  law  submitted  by  the  Indus- 
trial Board.     Questions  answered. 

McMahan,  J. — ^The  Industrial  Board  has  certified  the 
following  statement  of  facts  to  this  court: 

The  Grant  Coal  and  Mining  Company,  on  July  11, 
1919,  and  for  many  years  prior  thereto,  was  engaged  in 
the  business  of  mining,  selling  and  shipping  coal  from 
a  mine  in  Vigo  county,  Indiana,  known  as  the  Grant 
Mine,  and  employed  in  its  said  business  approximately 
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400  men.  The  coal  in  said  mine  cannot  be  mined  easily 
or  profitably  with  a  pick  without  first  being  blasted. 
For  the  purpose  of  blasting  the  coal,  holes  are  drilled 
into  the  face  thereof.  These  holes  are  then  charged 
with  powder  and  tamped,  with  fuses  extending  from  the 
charge  back  to  the  mouth  of  the  hole.  These  fuses  being 
ignited  bum  up  to  the  charge,  when  an  explosion  takes 
place  and  loosens  the  coal,  so  that  it  may  be  shoveled 
into  cars.  This  work  constitutes  a  necessary  part  of  the 
mining  of  the  coal.  In  practical  mining  the  fuses  may 
be  lighted  either  by  the  miner  loading  the  coal  or  by  a 
shot  firer  selected  for  that  purpose.  In  a  mine  like  the 
Grant  Mine,  where  many  miners  are  employed,  it  is 
safer  both  for  the  property  of  the  mine  owner  and  the 
persons  of  the  miners  to  have  the  fuses  lighted  or  the 
shots  fired  by  a  regular  shot  firer  after  the  miners  have 
left  the  mine. 

On  July  11,  1919,  and  at  all  other  times  mentioned 
herein,  the  Grant  Mine  was  a  union  mine,  that  is,  all 
the  miners  employed  therein  were  members  of  "Local 
Union  953,"  which  was  a  constituent  part  of  the  United 
Mine  Workers  of  America,  District  No.  11,  and  during 
all  of  said  time  the  Grant  Coal  and  Mining  Company 
was  a  member  of  the  Indiana  Bituminous  Coal  Oper- 
ators Association.  On  May  19,  1916,  the  Indiana 
Bituminous  Coal  Operators  Association  and  District  No. 
11,  United  Mine  Workers  of  America,  entered  into  a 
wage  agreement  effective  April  1,  1916,  to  March  31, 
1918,  and  which  was  continued  in  force  by  the  mutual 
agreement  of  said  association  and  the  United  Mine 
Workers  for  a  period  of  two  years  from  April  1,  1918. 
The  Grant  Coal  and  Mining  Company  and  the  miners 
employed  therein  were,  on  July  11,  1919,  operating 
under  said  agreement.  In  said  agreement  a  specific 
price  per  ton  was  fixed  for  mining  coal,  and  it  was  stipu- 
lated in  said  agreement  that  "the  price  per  ton  for  min- 
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ing  herein  agreed  to  for  pick  and  machine  work  shall 
include  all  labor  necessary  to  cut  the  coal,  drill,  blast 
the  same,  load  it  on  the  miner's  car  and  properly  care 
for  and  timber  the  miner's  working  place,  and  that  no 
division  of  the  scale  shall  carry  any  exception  to  this 
rule."  An  agreement  or  understanding  was  entered 
into  between  the  Grant  Coal  and  Mining  Company,  and 
the  miners  employed  therein,  whereby  said  miners  were 
to  select  a  person  as  shot  lirer  to  do  the  shooting  or 
blasting  for  them.  Pursuant  to  said  agreement  or 
understanding,  said  shot  firer  was  to  be  selected  by  the 
miners  employed  therein,  and  was  to  be  absolutely  under 
their  control  and  subject  to  their  discharge  and  order. 
Pursuant  to  said  arrangement,  said  Local  Union  No. 
953,  including  the  miners  working  in  said  Grant  Mine, 
selected  Frank  Duncan  as  the  shot  firer  to  fire  the  shots 
in  said  mine.  On  July  11,  1919,  and  for  a  long  time 
prior  thereto,  said  Duncan  had  been  doing  the  shooting, 
firing  and  blasting  in  said  mine  with  the  knowledge 
and  consent  of  the  Grant  Coal  and  Mining  Company. 
Under  an  arrangement  between  the  miners  employed 
in  said  mine  and  said  Grant  Coal  and  Mining  Company, 
Frank  Duncan  was  paid  for  his  services  as  shot  firer  in 
said  mine  by  and  through  a  device  by  which  the  com- 
pany separated  the  agreed  per  ton  price  for  mining  the 
coal,  paying  part  of  it  directly  to  the  miners,  and  an 
amount  equal  to  the  compensation  of  said  Frank  Duncan 
to  the  financial  secretary  of  Local  Union  958,  to  be 
paid  by  him  to  said  Frank  Duncan  for  his  services  as 
shot  firer.  The  amount  paid  to  the  miners  directly  by 
the  Grant  Coal  and  Mining  Company  and  the  amount 
paid  to  said  financial  secretary  equaled  the  per  ton  price 
for  mining  coal  as  agreed  upon  in  the  wage  contract  of 
May  19,  1916,  and  it  required  both  of  said  amounts  to 
equal  the  per  ton  price  as  specified  in  said  contract. 
In  other  words,  the  Grant  Coal  and  Mining  Company 


NOVEMBER  TERM,  1919.  273 

In  re  Duncan — 73  Ind.  App.  270. 

did  not  pay  to  individual  miners  the  full  sum  per  ton 
fixed  in  said  wage  agreement,  but  paid  to  them  a  cer- 
tain portion  thereof,  and  to  the  financial  secretary  of 
Local  Union  953  the  remainder  thereof  to  be  by  him 
paid  to  said  Frank  Duncan  for  his  services  as  shot  firer. 
The  average  weekly  wages  of  said  Duncan  as  shot  firer 
was  $24.  On  July  11,  1919,  while  engaged  in  firin£ 
shots  in  said  mine,  Frank  Duncan  received  a  personal 
injury  by  reason  of  an  explosion  arising  out  of  and  in 
the  course  of  his  said  work,  which  resulted  in  such  dis- 
ability as  will  entitle  him  to  an  award  of  compensation 
against  the  Grant  Coal  and  Mining  Company  at  the 
rate  of  $13.20  per  week  if  he  in  fact  was  at  the  time 
of  such  injury  an  employe  of  said  company.  He  has 
filed  a  claim  for  compensation  imder  the  Workmen^s 
Compensation  Act.  Acts  1915  p.  392,  §80201  et  seq. 
Bums'  Supp.  1918.  This  claim  is  resisted  by  the  Grant 
Coal  and  Mining  Company  upon  the  sole  and  only 
ground  that  at  the  time  of  receiving  his  injury  he  was 
not  in  its  employ. 

Upon  the  foregoing  facts  the  Industrial  Board  by  vir- 
tue of  §61  of  the  Workmen's  Compensation  Act 
(§8020s2  Bums'  Supp.  1918,  Acts  1917  p.  154)  has  sub- 
mitted  the  following  questions  of  law  for  our  de- 
termination. 

(1)  Would  a  finding  that  Frank  Duncan  was  an  em- 
ploye of  the  Grant  Coal  and  Mining  Company  at  the 
time  of  his  injury  be  sustained  by  sufficient  evidence? 
(2)  Would  such  a  finding  be  according  to  law? 

The  Workmen's  Compensation  Act,  supra,  sought  the 
correction  of  recognized  errors  and  abuses  by  introduc- 
ing new  regulations  for  the  advancement  of  the 

1.  public  welfare.  Being  remedial  in  character,  it 
should  be  construed  with  regard  to  former  laws 
and  the  defects  or  evils  to  be  corrected  and  the  remedy 
Vol.  73—18 
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provided.  It  should  be  liberally  construed  to  the  end 
that  the  purpose  of  the  legislature,  by  suppressing  the 
mischiefs  and  advancing  the  remedy,  be  promoted,  even 
to  the  inclusion  of  cases  within  the  reason,  although 
outside  the  letter,  of  the  statute.    36  Cyc  1175. 

Prior  to  the  enactment  of  the  Workmen's  Compensa- 
tion Act,  supra,  the  consequential  and  financial  losses  to 
workmen  engaged  in  industrial  activities  were 

2.  borne  by  the  workmen  themselves,  by  their  de- 
pendents, or  by  the  state  at  large.  The  legisla- 
ture by  the  passage  of  this  act  indicated  its  belief  that 
this  loss  should  be  borne  by  the  industries  causing  them, 
or  more  accurately  by  the  consumers  of  the  products  of 
the  industry  causing  the  loss. 

The  Supreme  Court  of  Ohio,  in  speaking  upon  this 
subject,  said:  "The  theory  upon  which  the  compensa- 
tion law  is  passed  (which  is  now  generally  accepted)  is 
that  each  time  an  employe  is  killed  or  injured  there  is 
an  economic  loss  which  must  be  made  up  or  compensated 
in  some  way,  that  most  accidents  are  attributable  to  the 
inherent  risk  of  emplojnnent — ^that  is,  no  one  is  directly 
at  fault — ^that  the  burden  of  this  economic  loss  should 
be  borne  by  the  industry  rather  than  by  society  as  a 
whole,  that  a  fund  should  be  provided  by  the  industry 
from  which  a  fixed  sum  should  be  set  apart  as  every 
accident  occurs  to  compensate  the  person  injured,  or  his 
dependents,  for  his  or  their  loss."  State,  ex  rel.  v.  In- 
dustrial Comm.  (1915) ,  92  Ohio  434,  111  N.  E.  299,  L. 
R.  A.  1916D  944,  Ann.  Cas.  1917D  1162.  See,  also, 
McRoberts  V.  Nat  Zinc  Co.  (1914),  93  Kan.  364,  144 
Pac.  247;  Milwaukee  V.  MiUer  (1913),  154  Wis.  652, 
144  N.  W.  188,  L.  R.  A.  1916A  1,  Ann.  Cas.  1915B  847 ; 
Lewis,  etc..  County  v.  Industrial  Ace.  Board  (1916),  52 
Mont.  6, 155  Pac.  268,  L.  R.  A.  1916D  628 ;  Peet  v.  Mills 
(1913),  76  Wash.  437, 136  Pac.  685,  L.  R.  A.  1916A  358, 
Ann.  Cas.  1915D  154. 
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The  facts  as  certified  by  the  board  are  almost  identical 

with  the  facts  in  the  case  of  Bidwell  Coal  Co.  V.  Davidr 

Sim  (1919) ,  187  Iowa  809, 174  N.  W.  592.   There, 

3.  as  here,  the  agreement  was  to  pay  a  fixed  price 
per  ton  for  the  coal  mined.  The  miners  had  the 
right  to  select  and  discharge  the  shot  firer.  The  mining 
company  deducted  from  the  per  ton  price  a  sum  suffi- 
cient to  pay  the  shot  firer.  It  was  there  held  that  the 
shot  firer  was  an  employe  of  the  mining  company.  The 
reasoning  of  the  court  in  that  case  is  so  applicable  to 
the  facts  now  under  consideration  that  we  can  do  no 
better  than  to  adopt  the  same.  In  discussing  the  ques- 
tion, the  court  said: 

"This  ccMnpany  was  engaged  in  mining  coal  for  the 
market.  Its  business  was  to  get  this  coal  out  of  the 
ground  and  upon  the  market.  To  this  end,  it  employed 
men  to  bring  the  coal  from  the  ground,  that  the  com- 
pany might  place  it  upon  the  market.  Every  act  in  the 
mine  in  the  way  of  getting  this  coal  to  the  surface  of 
the  ground  was  done  in  the  service  of  the  company,  and 
to  effectuate  the  purpose  for  which  the  company  was 
organized,  and  to  make  profitable  to  the  company  the 
work  it  had  undertaken.  The  boring  of  these  holes  in 
the  face  of  the  mine,  preparing  the  blast,  and  tamping 
the  hole,  was  all  work  done  in  furtherance  of  that  pur- 
pose. The  examining  and  the  firing  were  all  done  with 
one  end  in  view,  to  wit,  to  secure  coal  for  the  market. 
Had  the  miner  who  bored  the  hole  charged  it  with 
powder  and  tamped  it,  and  lighted  the  fuse  to  the  blast, 
he  would  be  clearly  in  the  line  of  his  employment,  and 
clearly  working  as  an  employe  in  the  service  of  the 
company.  If  he  was  injured  or  killed  while  so  engaged, 
compensation  should  be  made  under  the  Workmen's 
Compensation  Act.  However,  the  company  delegated 
to  the  miners  the  right  to  select  one  man  to  discharge 
this  specific  duty.    This  duly,  when  discharged,  was  dis- 
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charged  in  the  interests  of  the  company.  The  agree- 
ment between  the  company  and  the  miners  was  that  the 
miners  might  designate  or  select  a  person  to  do  th^s 
firing,  instead  of  doing  it  themselves.  The  company 
was  not  willing,  however,  to  pay  the  miner  the  full 
amount  per  ton  which  he  was  entitled  to  under  his  con- 
tract, unless  he  did  the  firing  which  was  a  part  of  that 
work.  It  was  not  willing  to  pay  the  miner  the  full  price 
for  mining  a  ton,  while  another  was  employed  and  paid 
for  doing  a  part  of  the  work.  So  it  was  agreed  that  the 
company  should  deduct  a  sum  per  ton  from  what  it  had 
agreed  to  pay  per  ton  for  the  completed  work,  and  pay 
this  to  the  one  who  did  this  part  of  the  work.  The  min- 
ers and  the  company  agreed  that  this  sum  should  be  paid 
by  the  company  to  the  man  who  did  this  particular 
work  for  the  company. 

"So  we  find  that  the  shot  firer  was,  in  fact,  paid  by 
the  company.  In  the  bookkeeping  of  the  company,  it 
would  appear  that  the  full  sum  per  ton  agreed  to  be 
paid  was  allowed  to  the  miner  for  mining  the  coal,  and 
that  the  miner,  out  of  this  sum,  paid  the  shot  firer. 
That,  however,  is  a  mere  matter  of  bookkeeping.  The 
real  purpose  and  intent  of  the  agreement  was  that  the 
miner  should  not  receive  the  full  price  per  ton  for  min- 
ing, while  another  was  doing  part  of  the  work  essential 
to  be  done  in  order  to  procure  the  ton  for  which  the  com- 
pensation was  allowable;  that  the  company  should  pay 
to  the  one  who  did  part  of  the  work  a  portion  of  the 
sum  which  it  had  agreed  to  pay  per  ton  for  mining 
the  coal. 

"It  is  next  contended  that  the  deceased  was  not  an 
employe  of  the  defendant,  for  the  reason  that  he  was 
not  under  the  control  of  the  company ;  that  he  was  em- 
ployed by  and  the  power  to  discharge  him  rested  in  the 
miners  themselves,  and  not  in  the  company. 

"It  is  true,  as  a  general  proposition,  and  we  think  the 
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record  shows  it  was  so  understood  in  conferences  be- 
tween the  miners  and  the  company,  that  the  manage- 
ment of  the  mine  and  the  direction  of  the  mine  are 
vested  exclusively  in  the  operators  of  the  mine,  and  that 
the  miners  have  no  right  to  abridge  this  right.  The 
selection  of  a  shot  firer  was  given  by  the  company  to 
the  miners  in  the  mine,  and  it  is  said  that,  whenever  a 
majority  of  the  miners  in  any  mine  decide  to  do  so,  they 
may  select  the  shot  firers  for  the  mine.  That  is,  the 
company,  having  authority  to  select  its  own  employes, 
delegated  to  the  miners  the  right  to  select  certain  per- 
sons to  do  certain  work  in  the  mine.  The  work  to  be 
done  in  the  mine  was  for  the  use  and  benefit  of  the 
mine  owners.  The  power  to  select  the  workmen  rests 
originally  and  primarily  in  the  owners.  They  may  dele- 
gate that  right  to  select  to  another.  The  selection  made 
under  this  delegated  power  is  the  selection  of  the  mine 
operators  themselves.  Ordinarily,  the  mine  owners 
have  a  right  to  control  the  action  of  their  employes,  and 
discharge  them,  if  thought  proper.  The  law  gives  them 
this  right.  They  may  delegate  to  the  miners  themselves 
a  right  to  select  the  shot  firer.  The  miners  are  pecu- 
liarly interested  in  this  selection.  They  are  in  a  position 
to  Judge  of  the  character  of  the  man  employed.  Their 
work  and  their  personal  safety  are  involved  in  the  se- 
lection. They  designate  a  person.  The  person  desig- 
nated is  satisfactory  to  the  operators  of  the  mine,  and 
they  consent  that  the  person  selected  perform  this  work 
in  the  mine.  The  work  is  performed  for  the  company, 
in  the  interests  of  the  company,  and  for  the  advance- 
ment of  the  very  purpose  for  which  the  company  is 
organized.  The  company  may  delegate  the  right  to 
supervise  the  person  selected,  and  the  right  to  discharge 
him  whenever  his  conduct  imperils  the  safety  of  the 
miners.  In  this,  too,  the  miners  act  under  delegated 
power  from  the  owner.    When  the  company  delegates 
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this  power  to  the  miners,  and  they  act, — ^make  the  se- 
lection,— the  act  of  selecting  becomes  the  act  of  the  mine 
owners  themselves.  We  think  that,  here,  the  most  that 
can  be  said  of  the  arrangement  between  the  miners  and 
the  operators  was  that  the  operators  had  delegated  this 
right  to  the  miners. 

"This  thing  is  clear:  This  man  was  working  in  the 
mine,  doing  work  for  the  company  in  the  mine,  with  the 
knowledge  and  consent  of  the  company,  and  for  the  pur- 
pose of  more  effectually  carrying  on  the  work  in  which 
the  operators  were  engaged.  He  was  engaged,  at  the 
time  he  was  injured,  in  performing  an  indispensable 
part  of  the  mining  operations  carried  on  in  the  mine. 
He  was  doing  a  part  of  the  business  of  mining  for 
which  miners  were  directly  employed.  The  appellant 
knew  that  he  was  doing  this  work  for  them.  If  he  had 
been  employed  directly  by  the  company  as  shot  firer,  the 
liability  of  the  company  would  be  apparent,  under  the 
Workmen's  Compensation  Act.  The  fact  that  they  had 
delegated  to  the  miners  the  right  to  select  him  to  do 
this  particular  work,  indispensable  to  a  proper  carry- 
ing on  of  the  work,  does  not  change  the  relationship." 

We  are  not  without  authority  in  this  state  for  hold- 
ing that  a  shot  firer  who  is  hired  by  the  miners,  as  was 
Frank  Duncan,  is  an  employe  of  the  mining  company 
and  authorized  to  maintain  an  action  for  damages  on 
account  of  injuries  sustained  by  him  in  the  course  of 
his  employment.  Princeton  Coal,  etc.,  Co.  v.  Downer 
(1911),  48  Ind.  App.  136,  93  N.  E.  1009.  See,  also, 
Princeton  Coal,  etc.,  Co.  v.  Lawrence  (1911),  176  Ind. 
469,  95  N.  E.  423,  96  N.  E.  387,  where  the  question  is 
discussed,  but  not  decided.  The  court  in  this  case,  after 
referring  to  the  allegations  of  the  complaint  relative  to 
the  duties  of  the  shot  firer  and  the  method  of  paying 
him,  at  page  480  said :  'Tairly  construed,  this  means 
that  appellant  consented  to  and  approved  the  selections 
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made  by  the  miners,  but  in  any  event  these  shot  firers 
were  not  mere  licensees,  and  it  is  not  necessary  that  we 
should  determine  whether  they  were  servants  of  appel- 
lant. They  were  in  the  mine  pursuant  to  the  express 
provisions  of  a  statute.  It  was  more  than  an  invitation 
to  be  there.  They  were  there  engaged  in  business  for 
the  operator,  not  in  their  own  business,  except  as  their 
business  was  that  of  assisting  in  mining  coal,  in  carry- 
ing out  a  distinct  part  of  the  business  of  the  operator, 
with  its  knowledge  and  consent,  and  we  see  no  difference 
between  the  duty  owing  to  them  in  regard  to  sprinkling 
the  mine,  than  that  owing  to  the  miners  proper.  The 
law  was  enacted  for  the  benefit  of  all  persons  whose 
work  requires  them  to  be  in  the  mines,  in  and  about 
the  business  of  the  operator  in  coal  mining,  whether 
or  not  the  strict  relation  of  master  and  servant  existed 
between  appellant  and  appellee's  decedent."  See,  also, 
RummeU  V.  Dilworth,  etc.,  Co.  (1885),  111  Pa.  343,  2 
Atl.  355;  Tennessee  Coal,  etc.,  Co.  v.  Hayes  (1892),  97 
Ala.  201,  12  South.  98 ;  Haluptzok  v.  Great  Northern  R. 
Co.  (1893) ,  55  Minn.  446,  57  N.  W.  144,  26  L.  R.  A.  739 ; 
Pugmire  V.  Oregon,  etc.,  R.  Co.  (1907),  33  Utah  27,  92 
Pac.  762;  Texas,  etc.,  R.  Co.  v.  Parsons  (1908),  (Tex. 
Civ.  App.)  109  S.  W.  240. 

In  Ringue  V.  Oregon  Cool  Co.  (1904),  44  Ore.  407, 
75  Pac.  703,  the  appellant  was  assisting  his  father,  who 
was  working  in  appellee's  mine  mining  coal  at  a  fixed 
price  per  ton.  While  engaged  in  that  work  appellant 
received  an  injury  and  sued  for  damages.  The  trial 
court  instructed  the  jury  to  the  effect  that  appellant's 
right  to  recover  depended  upon  his  employment  by  the 
coal  company,  and  that  he  was  not  entitled  to  recover 
unless  there  was  an  actual  contract  of  employment,  even 
though  he  may  have  been  working  in  the  mine  at  the 
request  of  his  father  with  the  mining  company's  per- 
mission and  consent,  and  for  its  benefit.    The  court  in 
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discussing  these  instructions  held  that  the  burden  of 
proof  was  upon  the  appellant  to  show  such  a  state  of 
facts  as  under  the  law  of  negligence  would  constitute 
the  relation  of  master  and  servant  and  said:  "We  do 
not  understand,  however,  that  it  was  necessary  for  him 
to  prove  a  direct  contract  by  some  authorized  agent  of 
the  defendant  employing  him,  or  that  his  right  to  work 
was  included  in  the  terms  of  the  contract  with  his 
father.  If,  as  the  evidence  tended  to  show,  he  was  go- 
ing into  the  mine  at  the  time  of  the  accident  by  the  re- 
quest of  his  father,  with  the  permission  or  consent  of 
the  defendant,  express  or  implied,  for  the  purpose  of 
performing  work  or  labor  for  it,  he  was  not  a  tres- 
passer or  a  licensee,  but  was  rightfully  in  the  mine,  and 
the  relation  of  master  and  servant  existed  between  him 
and  the  defendant,  within  the  meaning  of  the  rule  re- 
quiring a  master  to  exercise  reasonable  care  to  prevent 
injury  to  his  employes." 

In  Tennessee,  etc.,  R.  Co.  v.  Hayes,  supra,  the  railroad 
company  had  employed  Randall  Hayes,  father  of  appel- 
lee, to  load  coke  into  cars,  paying  him  so  much  per  car. 
The  appellee  was  assisting  his  father  in  this  work  and, 
while  so  doing,  he  received  an  injury.  Randall  Hayes 
was  under  the  control  and  direction  of  the  company^s 
superintendent  or  foreman,  who  had  authorized  the 
elder  Hayes  to  bring  appellee  along  with  him  and  put 
him  on  the  work.  A  man  by  the  name  of  Ried  and  his 
son  were  also  employed  by  the  railroad  company  to  load 
cars,  and  received  so  much  for  each  car  loaded.  They 
were  loading  a  car  near  where  appellee  was  working, 
and  through  their  negligence  appellee  received  an  in- 
jury. The  court  in  holding  the  railroad  company  liable 
for  damages  said :  "Not  only  is  the  defendant  liable 
for  injuries  caused  by  the  negligence  of  the  Rieds  in 
moving  the  car  upon  which  they  were  engaged,  but,  in 
our  opinion,  that  liability  may  be  enforced  by  the  plain- 
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tiff  under  section  2590  of  the  Code,  known  as  the  Em- 
ployers' Liability  Act,  under  one  aspect  of  the  evidence 
as  to  the  relation  existing  between  plaintiff  and  the  de- 
fendant." 

Most  of  these  cases  were  decided  prior  to  the  adoption 
of  a  workmen's  compensation  law,  or  at  least  without 
reference  to  such  a  law,  and  without  appljring  the  liberal 
rule  of  construction,  which  courts  apply  for  the  purpose 
of  carrjring  into  effect  the  purposes  sought  to  be  reached 
by  the  enactment  of  compensation  laws. 

The  decisions  in  negligence  cases  such  as  those  above 
mentioned  are  not  necessarily  controlling  in  cases  like 
the  present;  for  the  liability  of  the  employer  in  cases 
under  the  Workmen's  Compensation  Act  arises,  not 
from  any  wrong  done  by  the  employer,  but  from  the 
statute,  which  imposes  such  liability  upon  persons  bear- 
ing toward  each  other  the  relation  of  employer  and  em- 
ploye as  defined  in  the  statute. 

Our  attention  has  been  called  to  §8610  Bums  1914, 
Acts  1907  p.  347,  §9,  which  provides:  "That  at  any 
coal  mine  in  the  state  where  the  miners  working  therein 
so  elect,  persons  may  be  employed  to  act  as  shot  firers, 
and  their  wages  shall  be  paid  by  the  miners  working 
therein.  Provided,  that  nothing  herein  contained  shall 
affect  any  existing  contract  as  to  shot  firers." 

We  do  not  believe  that  this  statute  has  any  controlling 
influence  in  the  determination  of  the  questions  sub- 
mitted. It  does  not  appear  that  it  had  anything  to  do 
with  the  agreement  between  the  Grant  Coal  and  Mining 
Company  and  the  miners,  or  that  its  provisions  were 
considered  by  them  when  the  arrangement  was  made  for 
the  selection  and  employment  of  Mr.  Duncan  as  shot 
firer.  As  said  by  the  Supreme  Court  in  Princeton  Coal, 
etc.,  Co,  V.  Lawrence,  supra:  "It  will  be  noted  that  it 
is  not  provided  in  the  act  that  the  miners  shall  have 
the  right  to  select  the  shot  firers,  but  if  they  elect  to 
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have  shot  firers,  those  so  electing  are  to  pay  their 
wages." 

The  company,  by  agreement,  delegated  a  right  to 
select,  control  and  discharge  the  shot  firer  to  the  miners. 
And,  as  said  in  Bidwell  Coal  Co.  v.  Davidson,  supra: 
"This  duty,  when  discharged,  was  discharged  in  the  in- 
terests of  the  company,"  and,  as  stated  in  the  facts  sub- 
mitted, was  a  necessary  part  of  its  business.  The  min- 
ing company  was  using  the  services  of  Frank  Duncan 
for  pay,  and  under  §76  of  the  Workmen's  Compensation 
Act,  supra,  was  his  employer,  and  he  an  employe  of  the 
mining  company.  The  method  by  which  the  shot  firer 
was  paid  amounts  to  nothing  more  than  a  matter  of 
bookkeeping,  and  does  not  change  the  relations  existing 
between  the  mining  company  and  Mr.  Duncan.  Bid- 
well  Coal  Co.  V.  Davidson,  supra. 

In  accordance  with  the  authorities  herein  cited,  which 
we  believe  to  be  expressive  of  the  law  and  supported  by 
reason,  we  answer  each  question  submitted  by  the  board 
in  the  affirmative. 


Clark  v.  Bledsaw. 

[No.  10,380.    Filed  May  11,  1920.] 

1.  Appeal. —  Release.  —  Reaciaaion.  —  Tender.  —  Preaumption. — 
Where  on  an  application  to  set  aside  a  settlement  made  during 
the  pendency  of  an  action  and  to  reinstate  the  cause,  the 
plaintiff  pleads  a  tender  of  the  amount  received  and  avers 
that  she  now  pays  such  sum  into  court  to  keep  the  tender 
good,  whereupon  the  court  reinstated  the  cause,  the  presump^ 
tion  in  favor  of  the  right  ruling  having  been  made  by  the 
trial  court  is  not  overcome  by  the  fact  that  there  was  no  order 
book  entry  showing  payment  into  court  until  the  day  the  cause 
was  called  for  trial,    p.  284. 

2.  Appeal.  —  Release.  —  Rescission.  —  Tender .  —  Irregularity. — 
Harmless  Error. — A  defendant  may  not  complain  on  appeal  of 
the  irregfularity  involved  in  a  late  payment  into  court  of  the 
amount  of  a  tender  made  in  connection  vdth  an  application  for 
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the  reinstatement  of  a  cause  settled  out  of  court,  where  the 
amount  of  the  judgi^^ent  discloses  that  he  was  not  harmed 
thereby,  p.  284. 
3.  Fraud. — Evidence. — Circumstantial  Evidence. — Fraud  may  be 
proved  by  circumstantial  evidence  as  well  as  by  direct  evi- 
dence,   p.  284. 

From  Hendricks  Circuit  Court;  George  W.  BriU, 
Judge. 

Action  by  Katie  Bledsaw  against  Frank  S.  Clark. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Bailey  &  Young,  Robinson  &  Symmes  and  Virgil 
Sears,  for  appellant. 

Edgar  M.  Blessing  and  WiUson  &  WiMson,  for  ap- 
pellee. 

Nichols,  C.  J. — ^Action  by  appellee,  an  old  colored 
woman,  against  appellant  for  fraud  and,  incident 
thereto,  for  an  accounting  growing  out  of  an  agency 
to  collect  rents  for  appellee  and  to  pay  out  the  money  so 
collected  on  appellee's  contract  for  the  purchase  of  the 
property  rented. 

The  property  involved  was  purchased  by  appellee  on 
March  3,  1913,  for  $1,600,  $300  of  which  was  paid  in 
cash,  and  the  remaining  $1,300  was  to  be  paid  $15  per 
month.  The  monthly  payments  were  made  from  the 
rents  until  January  26,  1916,  when  appellee  assigned 
her  contract  of  purchase  to  appellant,  at  which  time  ap- 
pellant falsely  represented  to  appellee,  with  intent  to 
defraud  her,  that  such  assignment  was  for  security  for 
a  small  indebtedness  owing  from  appellee  to  appellant, 
while  in  fact  the  assignment  was  in  form  an  absolute 
sale  of  such  contract.  Appellee  could  not,  and  did  not, 
read  the  assignment.  Appellant  later  sold  the  prop- 
erty for  $2,000  and,  claiming  to  be  the  absolute  owner 
of  the  contract  by  virtue  of  the  assignment,  he  refused 
to  account  to  appellee,  and  this  action  resulted.    After 
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the  commencement  of  the  action,  appellant  settled  with 
appellee  personally,  without  the  presence  of  her  attor- 
ney, for  $100  and  paid  the  court  costs,  and  the  cause 
was  dismissed.  Later,  appellee  filed  her  verified  peti- 
tion to  reinstate  the  cause,  alleging  a  fraudulent  com- 
promise. Counter  affidavits  were  filed  and  the  court, 
after  due  consideration,  reinstated  the  cause.  After 
issues  were  made,  there  was  a  trial  by  the  court,  which 
resulted  in  a  finding  for  appellee,  and  a  judgment  in  her 
favor  against  appellant  for  $740.72.  After  motion  for 
a  new  trial,  which  was  overruled,  this  appeal  is  prose- 
cuted. 

Appellant  first  complains  that  the  court  erred  in  sus- 
taining appellee's  motion  to  set  aside  the  order  dismiss- 
ing the  cause  before  the  amount  of  her  alleged 
1-2.  settlement  contract  had  been  paid  into  court. 
Appellee's  application  to  set  aside  the  settlement, 
and  to  reinstate  the  cause  after  showing  a  tender  of  the 
amount  of  the  settlement,  says:  "Plaintiff  now  pays 
said  money  into  court  for  the  purpose  of  keeping  such 
tender  good."  On  this  application,  containing  this  aver- 
ment, the  court  reinstated  the  cause.  The  presumption 
is  in  favor  of  the  right  ruling  of  the  court,  and  such 
presmnption  is  not  overcome  by  the  fact  that  there  was 
no  order-book  entry  showing  such  pajrment  into  court 
until  the  day  the  cause  was  called  for  trial.  Even  if 
there  was  an  irregularity  in  the  proceedings  in  this 
regard,  appellant  was  not  harmed  thereby,  as  clearly 
appears  by  the  amount  of  the  judgment. 

Appellant,  arguing  the  insufficiency  of  the  evidence, 
emphasizes  the  familiar  rule  that  fraud  is  never  pre- 
sumed; but  there  is  no  occasion  for  presuming 
3.    it  in  this  case.    Another  familiar  rule  is  that 
fraud  may  be  proved  by  circumstantial  evidence 
as  well  as  by  direct  evidence.    20  Cyc  122.     Not  only 
is  the  judgment  of  the  court  sustained  by  direct  evi- 
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dence,  but  all  the  circumstances  surrounding  the  trans- 
action, including  the  settlement  and  dismissal  of  the 
cause,  are  under  such  cloud  of  fraud  as  to  fully  con- 
vince the  court  of  its  existence.  The  trial  court  clearly 
reached  a  right  result.  There  is  no  merit  in  this  appeal. 
The  judgment  is  affirmed,  and  ten  per  cent,  damages 
are  assessed  in  favor  of  appellee. 


Whipple  v.  Cain. 

[No.  10,360.    Filed  May  11,  1920.] 

1.  Appeal. — Briefs, — Failure  to  Set  Out  Complaint-^Waiver  of 
Error. — Ruling  on  Motion  for  Judgment  on  Answers  to  Inter- 
rogatories,— Failure  to  set  out  the  complaint  or  its  substance 
in  appellant's  brief  is  a  waiver  of  an  assignment  of  error  in 
ruling  on  appellant's  motion  for  judgment  on  answers  to  in- 
terrogatories, it  being  the  duty  of  appellant  to  so  prepare  his 
brief  as  to  present  the  question  without  resort  to  the  record, 
p.  286. 

2.  Appeal. — Briefs. — "Argument," — Statem^ent  of  the  Record, — 
Interrogatories  and  answers  set  out  in  the  "argument"  in  a 
brief,  but  omitted  from  the  essential  part  of  the  brief,  will  not 
be  considered,    p.  286. 

3.  Appeal. — Briefs, — Failure  to  Set  Out  Motion  for  New  Trial. 
— Waiver. — ^Appellant's  assignment  of  error  in  overruling  his 
motion  for  new  trial  is  waived  by  his  failure  to  set  out  such 
motion  in  his  brief,    p.  286. 

From  Fayette  Circuit  Court;  George  W.  Pigman, 
Special  Judge. 

Action  by  Frank  Cain  against  William  C.  Whipple. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

D.  W.  McKee,  E.  Ralph  Himelick,  Hyatt  L.  Frost  and 
George  W.  Goble,  for  appellant. 
Allen  Wiles  and  Clarence  S.  Roots,  for  appellee. 

Nichols,  C.  J. — ^This  was  an  action  by  appellee 
against  appellant  to  recover  on  account  of  damages  to 
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appellee's  automobile  and  to  his  person  occasioned  by 
collision  between  appellee's  and  appellant's  cars. 

The  only  errors  that  are  properly  assigned  are: 
First,  the  overruling  of  appellant's  motion  for  judgmeixt 
in  his  favor  upon  the  jury's  answers  to  interrogatories, 
notwithstanding  the  general  verdict;  and,  second,  in 
overruling  appellant's  motion  for  a  new  trial. 

The  first  error  is  waived  for  the  reason  that  appel- 
lant has  not  set  out  the  complaint,  nor  stated  the  sub- 
stance thereof,  in  his  brief.    Appellant  must  so 

1.  prepare  his  brief  that  the  questions  sought  to  be 
presented  therein  can  be  determined  from  such 

brief  without  resort  to  the  record.  Miller  V.  Benie 
Hardware  Co.  (1917),  64  Ind.  App.  473,  116  N,  E.  54, 
55;  Keeley  V.  Bradford  (1916),  62  Ind.  App.  683,  685, 
113  N.  E.  748.  In  determining  whether  judgment 
should  be  granted  on  the  answers  to  interrogatories 
notwithstanding  the  general  verdict  the  court  looks  only 
to  the  pleadings,  the  verdict,  interrogatories  and  an- 
swers. Talbot  v.  Meyer  (1915),  183  Ind.  585,  109  N. 
E.  841;  6  Ind.  Digest,  Judgments  §199  (y). 

Appellant  has  in  argument  set  out  certain  interroga- 
tories and  answers,  but  the  argument  is  not  a  necessary 
part  of  the  brief,  and  matters  not  set  forth  in 

2.  the  essential  part  of  the  brief  will  not  be  con- 
sidered.   Moore  V.  Ohl  (1917),  65  Ind.  App.  691, 

116  N.  E.  9.  Even  if  we  might  consider  such  interroga- 
tories and  answers  as  they  appear  in  the  argument,  still 
this  would  not  help  appellant  because  of  the  absence  of 
the  complaint. 

The  second  assignment  of  error  is  waived  for  the 

reason  that  appellant  has  wholly  failed  to  set  out  in  his 

brief  his  motion  for  a  new  trial.    Robbins  V. 

3.  Bank,  etc.  (1917),  186  Ind.  573,  117  N.  E.  562; 
Fanners'  Mutual  Tel.  Co.  v.  Duncan  (1918),  187 

Ind.   658,   116  N.  E.  420;  M.  Rumely  Co.  V.  Major 
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(1917),  64  Ind.  App.  41,  115  N.  E.  337;  Miller  V.  Berne 
Hardware  Co.,  supra. 

Appellant  attempts  to  protect  himself  against  the  ir- 
regularities in  his  brief  by  citing  the  act  concerning 
civil  procedure  by  the  legislature  of  1917.  Acts  1917 
p.  523,  §691a  et  seq.  Bums'  Supp.  1918.  As  to  the  ques- 
tions involved  in  this  case,  such  act  has  been  declared 
unconstitutional  by  the  Supreme  Court.  Sottmeto  V. 
State  (1919),  188  Ind.  170,  122  N.  E.  578.  The  judg- 
ment is  affirmed. 


Alexander  Box  CIompany  v.  Cutshall. 

[No.  10,735.    Filed  May  12,  1920.] 

1.    Master  and  Servant. — Workmen's  Compensation. — Appeal, 
— Assignment  of  Error. — The  assignment  as  error  in  an  appeal 


in  a  proceeding  under  the  Workmen's  Compensation  Act,  that 
the  award  was  contrary  to  law,  presents  the  question  of  the 
sufficiency  of  the  evidence  under  §8020s2  Burns'  Supp.  1918, 
Acts  1917  p.  154.  p.  288. 
2,  Master  and  Servant. — Workmen's  Compensation. — Appeal. 
— Evidence. — Review. — On  appeal  from  an  award  under  the 
Workmen's  Compensation  Act,  the  Appellate  Court  does  not 
weigh  the  evidence,    p.  288. 

From  the  Industrial  Board  of  Indiana. 

Proceeding  imder  the  Workmen's  Compensation  Act 
by  Serelda  Cutshall  against  the  Alexander  Box  Com- 
pany. From  an  award  of  compensation,  the  latter  ap- 
peals.   Affirmed. 

Everett  W.  Trook  and  Elmer  E.  Stevenson,  for  ap- 
I)ellant. 

Hottel  &  Patrick  and  SchmoUinger  &  Willis,  for 
appellee. 

Nichols,  C.  J. — Appellee  claims  that  her  decedent, 
who  was  her  husband,  was  an  employe  of  appellant, 
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working  in  its  factory  as  a  cooper,  and  that  while  so 
working  he  lacerated  the  back  of  his  right  hand  on  a 
nail  that  was  in  a  barrel  which  he  was  repairing,  from 
which  injury  death  resulted  in  eight  days.  His  only 
dependent  was  his  wife,  appellee. 

There  was  a  finding  in  favor  of  appellee  that  the  in- 
jury which  resulted  in  death  was  caused  by  accident 
arising  out  of  and  in  the  course  of  decedent's  employ- 
ment, and  an  award  followed  giving  appellee  compen- 
sation for  300  weeks  at  the  rate  of  $8.25  per  week,  be- 
ginning August  14,  1918,  ordering  appellant  to  pay 
burial  expenses  not  to  exceed  $100,  attorney's  fees  of 
$162,  and  costs. 

On  appeal,  appellant  assigns  as  error  that  the  award 

was  contrary  to  law,  and  that  the  finding  and  award 

is   not  supported  by   sufficient   evidence.    The 

1.  question  presented  by  the  second  assignment  of 
error    is    presented    by    the    first    assignment. 

§8020s2  Bums'  Supp.  1918,  Acts  1917  p.  154. 

We  have  examined  the  evidence  as  set  out  in  the 

briefs.    There  is  some  contradiction  therein,  but  this 

court  does -not  weigh  the  evidence.     Columbia 

2.  School  Supply  Co.  v.  Letvis  (1917),  65  Ind.  App. 
339,  116  N.  E.  1.    The  evidence  together  with 

the  reasonable  inferences  therefrom,  fully  sustains  the 
finding.  On  the  authority  of  Sugar  Valley  Coal  Co.  v. 
Drake  (1917),  66  Ind.  App.  152,  117  N.  E.  937;  Column 
bia  School  Supply  Co.  V.  Leiuis,  supra;  Root  Dry  Goods 
Co.  V.  Gibson  (1919),  71  Ind.  App.  77,  123  N.  E.  134; 
Hege  &  Co.  V.  Tompkins  (1919),  69  Ind.  App.  273,  121 
N.  E.  677;  and  American  Hominy  Co.  v.  Davis  (1920), 
74  Ind.  App.  ,  126  N.  E.  703,  the  award  is  af- 
firmed, and  under  the  statute  five  per  cent,  is  added 
thereto. 
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Kramer  v.  Huntington  Steel  Foundry  Company. 

[No.  10,708.    Filed  May  12,  1920.] 

1.  Master  and  Servant. — Workmen's  Compensation  Act. — Ap- 
pecUs.  —  Presenting  Questions  for  Review.  —  Assignment  of 
Error. — Under  §61  of  the  Workmen's  Compensation  Act  (Acts 
1915  p.  892,  §80201  et  seq.  Bums'  Supp.  1918),  as  amended  by 
the  acts  of  1917  (Acts  1917  p.  154),  an  assignment  of  error, 
on  appeal  from  an  award  by  the  Industrial  Board,  that  the 
award  is  contrary  to  law  is  sufficient  to  present  the  question 
of  the  sufficiency  of  the  evidence,    p.  290. 

2.  Master  and  Servant. — Workmen's  Compensation  Act — Find- 
ings of  the  Industrial.  Board. — Conclusiveness. — ^Where  there 
is  evidence  tending  to  support  an  award  of  the  Industrial 
Board,  it  will  not  be  disturbed  on  appeal  for  insufficiency  of 
the  evidence,    p.  290. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Paul  F.  Kramer  against  the  Hunt- 
ington Steel  Foundry  Company.  From  an  award  deny- 
ing compensation,  the  applicant  appeals.    Affirmed. 

C.  K.  Lucas  and  H.  B.  Spencer,  for  appellant. 
/.  W.  Hutchinson,  for  appellee. 

Nichols,  C.  J. — Appellant  claims  that  he  was  em- 
ployed in  appellee's  foundry  as  a  molder,  and  that  while 
preparing  the  sand  for  the  molds  his  feet  were  burned. 
That  the  sand  from  the  molds  was  hot,  and  while  in  that 
condition  was  spread  on  the  floor,  and  water  applied  to 
cool  and  break  it  up.  That,  while  mixing  the  steaming 
hot  mass  with  an  ordinary  shovel,  his  feet  became  over- 
heated, and  were  burned,  the  circulation  of  the  blood 
was  arrested,  his  feet  became  sore,  and  blood  poison 
resulted,  which  necessitated  the  amputation  of  two  toes 
on  his  right  foot. 

After  hearing  the  evidence,  the  full  Industrial  Board 
found  that  appellant  "did  not  receive  a  personal  injury 
Vol.  7a— 19 
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by  an  accident  arising  out  of  and  in  the  course 

1.  of  his  employment  resulting  in  the  disability  for 
which  he  claims  compensation  by  his  complaint 

herein,'^  and  made  its  award  that  he  take  nothing.  The 
only  question  involved  in  this  appeal  is  whether  or  not 
the  award  of  the  Industrial  Board,  based  on  its  finding 
that  the  accident  which  resulted  in  the  injury  of  appel- 
lant did  not  arise  out  of  and  in  the  course  of  his  employ- 
ment by  appellee,  is  contrary  to  law.  This  is  sufficient 
under  Acts  1917  p.  154  (§8020s2  Burns'  Supp.  1918) 
to  present  the  question  of  the  sufficiency  of  the  evidence, 
which  is  the  only  question  presented.  Appellant  con- 
tends that  the  uncontradicted  evidence  does  not 

2.  support  the  finding.    We  hold  that  the  evidence 
tends  to  support  the  finding,  and  that  the  award 

is  therefore  not  contrary  to  law.  Under  such  circum- 
stances, it  will  not  be  disturbed  on  appeal.  Sugar  Valley 
Coal  Co.  V.  Drake  (1917),  66  Ind.  App.  152,  117  N.  E. 
937;  American  Hominy  Co.  V.  Davis  (1920),  74  Ind. 

App. ,  126  N.  E.  703 ;  Columbia  School  Supply  Co.  V. 

Lewis  (1917),  65  Ind.  App.  339,  116  N.  E.  1.  On  the 
authority  of  the  cases  cited,  the  award  of  the  Industrial 
Board  is  affirmed. 


Akers  v.  Louisville  and  Southern  Indiana 

Traction  Company. 

[No.  10,407.    Filed  May  12,  1920.] 

1.  Appeal. — Time  for  Perfecting, — Insufficient  Motion  for  New 
TricU. — ^An  appeal  taken  in  due  time  after  the  overruling  of 
the  motion  for  new  trial  will  not  be  dismissed  as  not  being 
taken  within  the  time  allowed  by  statute  in  that  the  motion 
was  not  based  on  any  statutory  reason  for  new  trial,  and 
should  not  therefore  be  considered  in  computing  limitations. 
(Schneidt  v.  Schneidt  [1919],  69  Ind.  App.  666,  distinguished.) 
p.  292. 
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2.  Railroads.— ^Riffh4^  of  Way  Through  Unimproved  lands, — 
Fencmg.'—StattUe. — ^Section  5707  Bums  1914,  Acts  1903  p.  425, 
does  not  require  a  railroad  to  fence  its  tracks  througrh  unim- 
proved and  unenclosed  lands,  and  it  is  not  liable  for  injury  to 
stock  entering  upon  its  right  of  way  from  lands  of  this  char- 
acter,   pp.  293,  294. 

3.  Railboads. — Duty  to  Fence  Tracks, — Ccmmnorv-Law  Rule, — 
At  common  law  there  was  no  duty  resting  upon  a  railroad 
company  to  fence  its  tracks,  and,  unless  that  duty  is  imposed 
by  statute,  the  failure  to  erect  and  maintain  fences  along  its 
right  of  way  is  not  negligence  rendering  the  company  liable 
for  killing  stock  on  its  tracks,    p.  294. 

■ 

From  Clark  Circuit  Court ;  James  W.  Fortune,  Judge. 

Action  by  Robert  Akers  against  the  Louisville  and 
Southern  Indiana  Traction  Company.  From  a  judg- 
ment for  defendant,  the  plaintiff  appeals.    Affirmed. 

Harry  W.  Phipps  and  James  L.  Bottorff,  for  appel- 
lant. 
George  H.  Voight,  for  appellee. 

Enloe,  J. — ^This  was  an  action  by  appellant  against 
the  appellee  to  recover  damages  for  one  mule  alleged  to 
have  been  killed  by  one  of  defendant's  cars.  There  was 
a  trial  by  a  jury,  resulting  in  a  verdict  in  appellant's 
favor,  and  his  damages  were  assessed  at  $136.  With 
their  verdict  the  jury  also  returned  their  answers  to  cer- 
tain interrogatories  submitted  to  them  by  the  court. 
The  appellee  thereupon  filed  its  motion  for  judgment  in 
its  favor  upon  said  answers,  notwithstanding  the  gen- 
eral verdict,  which  motion  was  by  the  court  sustained, 
and  judgment  rendered  accordingly. 

Appellant's  motion  for  a  new  trial  having  been  over- 
ruled, he  prosecutes  this  appeal,  and  has  assigned  rs 
error  the  action  of  the  court:  (1)  In  overruling  his 
motion  for  a  new  trial;  (2)  in  sustaining  appellee's  mo- 
tion for  judgment  in  its  favor. 

Appellee  has  moved  to  dismiss  this  appeal  on  the  al- 
leged ground  that  the  same  was  not  taken  within  the 
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time  provided  by  statute.  It  appears  that  the 
1.  court  rendered  its  judgment  on  October  20,  1917, 
and  that  thereafter,  on  November  16,  1917,  in 
vacation,  the  appellant  filed  his  motion  for  a  new  trial, 
which  remained  upon  the  docket  of  said  court  undis- 
posed of  until  February  25, 1918,  when  it  was  overruled, 
an  appeal  prayed,  and  the  appellant  was  given  thirty 
days  in  which  to  file  his  appeal  bond,  and  sixty  days  in 
which  to  file  his  bill  of  exceptions.  The  bill  of  excep- 
tions was  duly  filed,  and  this  appeal  then,  prosecuted 
as  a  vacation  appeal,  due  notice  having  been  served 
below,  and  the  transcript  filed  in  the  office  of  the  clerk 
of  this  court  on  August  21,  1918,  which  was  within  the 
time  allowed  therefor. 

Appellee  insists  that,  as  the  motion  for  a  new  trial 
did  not  state  any  statutory  reason  therefor,  it  was  a 
nullity,  and  that  the  time  for  taking  this  appeal  began 
to  run  October  20,  1917,  and  bases  its  contention  upon 
the  case  of  Schneidt  v.  Schneidt  (1919),  69  Ind.  App. 
666,  122  N.  E.  588. 

In  the  Schneidt  case,  supra,  a  demurrer  had  been  sus- 
tained to  the  complaint,  and,  the  plaintiff  declining  to 
plead  further,  the  usual  judgment  was  rendered  against 
him.  He  thereafter  filed  his  motion  for  a  new  trial. 
In  passing  upon  the  question  involved,  this  court  said: 
"The  cause  never  having  been  tried,  of  course  there 
could  be  no  new  trial.  The  pretended  motion  for  a  new 
trial  was  an  absolute  nullity,  and  presented  nothing  to 
the  trial  court  for  its  consideration.  The  time  for  tak- 
ing an  appeal  cannot  be  extended  in  such  a  manner." 
In  the  Schneidt  case,  in  the  condition  of  the  record 
therein,  a  motion  for  a  new  trial  was  not  a  proper  mo- 
tion to  be  filed,  and  a  motion  to  strike  out  the  same 
would  have  been  properly  sustained.  Not  being,  in  that 
case,  a  proper  motion,  it  could  have  no  effect  upon  the 
time  within  which  the  appeal  must  be  taken. 
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In  the  instant  case  there  had  been  a  trial;  a  motion 
for  a  new  trial  was  a  proper  motion  to  be  filed;  and 
whether  the  reasons  stated  therein  were  sufficient  to 
entitle  the  party  to  a  new  trial  was  a  matter  for  the 
consideration  of  the  court.  The  motion  to  dismiss  must 
be  denied. 

The  only  error  we  are  called  upon  to  consider  in  this 
appeal  relates  to  the  action  of  the  court  in  sustaining 
appellee's  motion  for  a  judgment  in  its  favor  upon  the 
answers  to  interrogatories,  returned  by  the  jury  with 
the  general  verdict. 

The  action  was  based  upon  the  alleged  negligence  of 

appellee  in  not  fencing  its  right  of  way  at  the  place  in 

question,  whereby  appellant's  said  mule  entered 

2.  upon  the  right  of  way  and  track  of  appellee,  and 
was  there  killed  by  one  of  appellee's  cars.  The 
question  that  first  arises  upon  this  record  is,  Was  there 
any  duty  resting  upon  appellee  to  fence  its  right  of  way 
at  the  place  in  question?  That  part  of  §5707  Bums 
1914,  Acts  1903  p.  426,  which  is  applicable  to  this  case, 
is  as  follows :  "Provided,  That  such  corporation,  lessee 
or  assignee  or  receiver  or  other  person  operating  the 
same  shall  not  be  required  to  fence  such  railroad  track 
through  unimproved  and  unenclosed  lands  and  the  pro- 
visions of  this  act  shall  not  apply  to  such  parts  of  any 
such  railroad  which  runs  through  unimproved  and  un- 
enclosed lands." 

It  appears  from  the  answers  returned  by  the  jury  to 
the  interrogatories  submitted  to  them  that,  at  the  place 
where  said  mule  entered  upon  the  right  of  way  of  ap- 
pellee, said  track  and  right  of  way,  for  a  distance  of 
more  than  200  feet,  was  across  a  portion  of  "uninclosed 
and  unimproved  land";  that  appellant  had  a  private 
fence  along  the  north  line  of  such  "uninclosed  and  un- 
improved land" ;  that  appellant's  said  mule  escaped  from 
appellant's  inclosed  land,  where  a  fence  post  was  broken 
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down,  and  crossed  over  said  "uninclosed  and  unim- 
proved land"  onto  the  right  of  way  and  track  of  ap- 
pellee at  the  place  where  it  was  killed  by  one  of  appel- 
lee's cars. 

At  common  law  there  was  no  duty  resting  upon  a  rail- 
road company  to  fence  its  track.    Leary  v.  Cleveland, 

etc.,  R.  Co.  (1920),  74  Ind.  App. ,  123  N.  E. 

3.     808,  and,  unless  such  duty  is  imposed  by  statute, 

a  railroad  company  is  not  guilty  of  negligence  in 

failing  to  erect  and  maintain  fences  along  its 
2.     right  of  way.     Union  Traction  Co.  V.  Thompson 

(1916) ,  61  Ind.  App.  183,  111  N.  E.  648.  It  con- 
clusively appears  from  the  answers  to  interrogatories 
that  the  place  in  question  was  not  one  which  our  statute 
required  to  be  fenced.  The  case  of  Terre  Haute,  etc., 
Traction  Co.  v.  Phillips  (1912),  49  Ind.  App.  643,  97  N. 
E.  1014,  upon  which  appellee  seems  to  rely,  is  not  in 
point.  In  that  case  the  mules  were  killed  at  a  point 
required  to  be  fenced. 

We  find  no  error  in  this  record,  and  the  judgment 
is  therefore  affirmed. 


Terre  Haute,  Indianapolis  and  Eastern  Trac- 
tion Company  v.  Stevenson. 

[No.  10,021.    Filed  February  6,  1920.    Rehearing  denied  May  12, 

1920.] 

1.  Negligence. — Contributory  Negligence, — Child  of  Five  Years, 
— A  child  of  five  years  cannot  be  guilty  of  contributory  negli- 
gence, p.  295. 

2.  Negligence.  —  Contributory  Negligence.  —  Imputability  to 
Child  of  Five  Years. — Contributory  negligence  cannot  be  im- 
puted to  a  child  of  five  years,    p.  295. 

From  Sullivan  Circuit  Court;  William  H.  Bridwell, 
Judge. 
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Action  by  Majoria  Stevenson,  by  next  friend,  against 
the  Terre  Haute,  Indianapolis  ^  and  Eastern  Traction 
Company.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

McNutt,  Wallace,  Sanders  &  Randel  and  Hays  & 
Hays,  for  appellant. 

Orion  B.  Harris,  Charles  H.  Bedwell,  James  E.  Piety 
and  John  0.  Piety,  for  appellee. 

Nichols,  C.  J. — ^The  accident  involved  in  this  cause 
resulted  in  the  serious  injury  of  a  mother  and  her  little 
daughter,  five  years  old,  and  in  the  death  of  an  older 
daughter.  The  mother  is  the  appellee  in  Terre  Haute, 
etc,  R.  Co.  V.  Stevenson  (1920),  189  Ind.  100,  123  N. 
E.  785,  126  N.  E.  3.  The  injured  daughter  is  the  appel- 
lee in  this  case.  In  the  case  decided  by  the  Supreme 
Court,  it  was  held  that  the  mother  and  older  daughter 
were  guilty  of  contributory  negligence,  but  the  judg- 
ment for  the  appellee  was  affirmed  upon  the  doctrine 
of  "last  clear  chance." 

In  this  case,  the  appellee,  being  non  sui  juris,  was  not 
guilty  of  contributory  negligence,  nor  could  the  con- 
tributory negligence  of  the  mother  and  older 

1-2.  daughter  be  imputed  to  her.  We  have  then,  as 
far  as  this  appellee  is  concerned,  a  case  of  simple 
negligence.  The  facts  of  the  two  cases  are  essentially 
the  same,  and  there  can  be  nothing  gained  in  repeating 
them  in  this  opinion.  There  being  no  substantial  differ- 
ence in  the  proceedings  in  the  two  cases,  and  the  case 
in  the  Supreme  Court  having  been  affirmed,  the  judg- 
ment in  this  case  is  alao  affirmed. 
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Baltimore  and  Ohio  Railroad  Company 

V.  Maurer. 

[No.  10,898.    Filed  May  13,  1920.] 

1.  Carriers. — Interstate  Commerce, — Canrriage  of  Live  Stock. — 
Liability  of  Connecting  Ca/rriers, — Connecting  carriers  con- 
cerned in  handling  interstate  shipments  en  route  are  not  pri- 
marily liable  unless  the  loss,  damage  or  destruction  complained 
of  occurs  on  their  line,  in  view  of  the  Carmack  Amendment  of 
June  29,  1906,  U.  S.  Comp.  St  §§8604a,  8604aa.    p.  303. 

2.  Carriers. — Ca/rriage  of  Live  Stock, — Failure  to  Give  Pos- 
sible But  Unu9%uU  Service. — The  failure  of  a  carrier  to  trans- 
port live  stock  on  a  fast  train,  advertised  to  carry  perishable 
freight  only,  and  which  did  not  stop  at  the  point  of  destina- 
tion involved,  was  not  negligence,  since  there  was  not  only  no 
duty  upon  the  carrier  to  receive  and  forward  such  shipment 
by  such  train,  but  it  had  no  leg^al  right  to  do  so,  as  by  so 
doing  it  would  be  giving  the  shipper  unusual  service  not 
equally  open  to  all  persons,    p.  303. 

3.  Carriers. — Ca/rriage  of  Live  Stock, — Evidence. — Sufficiency. 
— Evidence  that  a  terminal  carrier  shortly  after  delivery  to 
it  by  a  connecting  carrier  discovered  that  the  cattle,  which 
were  shipped  under  a  36-hour  time  limit  for  unloading,  feed- 
ing and  rest,  had  already  been  confined  31  hours,  that  such 
carrier's  next  available  train  for  destination  did  not  leave 
until  at  or  near  the  expiration  of  such  time  limit,  and  that 
the  stock  were  promptly  turned  back  to  the  connecting  car- 
rier, who  accepted,  unloaded  and  fed  the  cattle,  and  after  so 
doing  reloaded  and  redelivered  them  to  the  terminal  carrier, 
the  loss  of  one  head  occurring  meanwhile  and  before  the  ter- 
minal carrier  accepted  the  car  for  shipment,  does  not  show  a 
common-law  liability  against  the  terminal  carrier;  and  in  such 
a  case  it  makes  no  difference  whether  the  shipping  contract, 
containing  restrictive  provisions,  was  valid  or  not.    p.  304. 

From  Laporte  Circuit  Court;  James  F.  Gallaher, 
Judge. 

Action  by  Joseph  Maurer  against  the  Baltimore  and 
Ohio  Railroad  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Reversed. 

M.  R.  Sutherland  and  Ralph  N.  Smith,  for  appellant. 
L.  Darrow  and  Earl  Rowley,  for  appellee. 
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Enloe,  J. — ^The  complaint  upon  which  this  case  was 
tried  consisted  of  one  paragraph,  wherein  appellee 
sought  damages  from  appellant  for  alleged  negligence 
in  its  handling  of  a  carload  of  cattle. 

The  complaint  alleged  the  shipment  of  the  cattle  by 
•plaintiff  from  Bancroft,  Wisconsin,  to  Union  Center, 
Indiana,  a  station  on  the  line  of  appellant's  road. 

It  appears  from  the  averments  of  the  coinplaint  that 
the  cattle  were  loaded  at  Bancroft  on  November  14, 
1916,  and  were  shipped  from  that  point  in  the  afternoon 
of  that  day;  that  said  car  contained,  when  started, 
thirty-seven  head  of  cattle ;  that  it  was  delivered  to  ap- 
pellant at  its  receiving  yards  at  Wolf  Lake,  near  Ham- 
mond, Indiana,  in  good  condition,  at  4:30  p.m.  on 
November  15,  1916;  that  said  car  of  stock  had  been 
shipped  with  a  time  limit  for  unloading,  feeding  and 
rest  of  thirty-six  hours;  that  the  distance  from  said 
yards  at  Wolf  Lake  to  Union  Center  is  about  fifty  miles ; 
that  said  cattle  were  carelessly,  negligently  and 
wantonly  permitted  to  remain  in  said  car  at  Wolf  Lake 
from  4:30  p.m.  November  15,  1916,  until  the  morning 
of  November  17,  1916,  without  food  and  water,  when 
they  were  turned  over  by  appellant  to  the  Union  Stock 
Yards  Transfer  Company  at  its  designated  feeding  place 
in  said  stockyards,  where  the  said  cattle  were  unloaded 
and  fed  400  pounds  of  hay  on  the  morning  of  November 
17,  1916 ;  that  said  cattle  were  not  delivered  to  appellee 
at  Union  Center  until  November  18,  1916,  at  noon;  that 
appellant  carelessly  and  negligently  failed  to  deliver  to 
appellee  one  polled  Angus  .cow  of  the  value  of  $300 ; 
that  the  other  cattle  and  calves,  on  account  of  lack  of 
proper  care  and  attention  on  the  part  of  appellant,  and 
the  failure  to  feed  them,  and  on  account  of  delay  in  ship- 
ment by  the  appellant,  were  starved,  gaunt,  and  weak- 
ened from  the  lack  of  care  and  attention ;  that  said  cattle 
were  emaciated,  sickened,  and  greatly  reduced  in  weight 
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on  account  of  such  lack  of  care  and  attention;  that, 
after  said  car  of  cattle  arrived  at  Wolf  Lake  yards,  the 
appellant  company  had  ample  time  and  means  of  deliv- 
ering said  car  of  cattle  to  Union  Center,  Indiana,  its 
destination,  before  the  thirty-six-hour  limit  would  have 
expired.  There  was  prayer  for  damages  in  the  sum  of 
$800. 

This  complaint  was  answered  in  four  paragraphs,  the 
first  being  a  general  denial.  The  second  paragraph  al- 
leged that  said  cattle  were  shipped  under  a  special  con- 
tract, limiting  the  carrier's  liability  for  loss  or  injuries 
to  said  cattle  to  certain  values  declared  by  said  shipper 
and  stated  in  said  contract.  The  third  paragraph  of 
answer  was  also  based  upon  said  special  contract,  and 
relied  upon  paragraph  five  thereof,  which  was  as  fol- 
lows: "The  shipper  agrees  to  load,  unload  and  reload 
all  of  said  stock  at  his  own  expense  and  risk,  not  to  load 
different  kinds  of  stock  in  the  same  car  except  as  pro- 
vided in  the  tariffs;  to  properly  and  securely  place  all 
of  said  stock  in  the  cars ;  to  feed,  water  and  attend  the 
same  at  his  own  expense  and  risk  while  in  the  stock- 
yards of  the  carrier,  while  on  the  cars,  at  feeding  or 
transfer  points  and  whenever  same  may  be  unloaded  for 
any  purpose,  also  to  keep  the  doors  of  such  cars  securely 
fastened  so  as  to  prevent  escape  by  such  stock  there- 
from. That  all  necessary  care  and  attention  shall  be 
given  said  stock  at  regular  stopping  stations  and  while 
the  train  is  not  in  motion." 

The  fourth  paragraph  of  said  answer  was  also  based 
upon  said  contract,  and  set  forth  in  detail  appellant's 
connection  with  said  shipment,  and  avers  that  appellant 
received  only  thirty-six  head  of  cattle  for  such  trans- 
portation, and  that  said  number  so  delivered  were  duly 
carried  by  it  to  the  place  of  destination,  and  duly  de- 
livered to  the  appellee.    A  copy  of  said  special  contract 
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was  attached  to  said  affirmative  paragraph  of  answer  as 
an  exhibit. 

To  said  second  paragraph  of  answer  appellee  filed  a 
paragraph  of  reply  alleging  that  said  initial  carrier  re- 
fused to  accept  and  ship  said  car  of  cattle  unless  he, 
appellee,  signed  and  executed  said  contract;  that  said 
initial  carrier  also  refused  to  receive  and  ship  said  cat- 
tle at  a  higher  valuation  than  that  named  in  said  con- 
tract— ^which  was:  bull,  $75;  cow,  $50;  calf,  $20 — 
although  he,  the  appellee,  then  and  there  informed  the 
agent  of  said  carrier  that  his  said  cattle  were  worth 
much  more  than  the  figures  named — ^to  wit,  that  they 
were  of  the  value  of:  bull,  $400;  cow,  $200;  calves, 
$50 — and  that  therefore  said  contract  was  not  binding 
upon  him. 

Appellee  also  filed  an  affirmative  reply  to  said  third 
paragraph  of  answer,  alleging  that  he  was  by  said  ini- 
tial carrier  compelled  to  sign  said  contract,  and  com- 
pelled to  agree  to  accompany  said  cattle,  etc.,  and  that 
therefore  said  contract  was  not  binding  upon  him. 

To  appellant's  fourth  paragraph  of  answer  appellee 
replied  in  general  denial,  and  the  issues  thus  formed 
were  submitted  to  a  jury  for  trial,  which  returned  its 
verdict  in  favor  of  appellee  in  the  sum  of  $250.  Appel- 
lant's motion  for  a  new  trial  having  been  overruled,  it 
prosecutes  this  appeal,  and  has  assigned  as  error  the 
overruling  of  its  said  motion. 

The  causes  for  a  new  trial  set  forth  in  said  motion, 
and  not  waived  on  this  appeal,  challenge  (1)  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict;  (2)  the 
verdict  as  being  contrary  to  law;  (3)  error  in  giving 
certain  instructions;  (4)  error  in  refusing  to  give  cer- 
tain requested  instructions;  and  (5)  error  in  admitting 
certain  testimony. 

This  was  an  interstate  shipment.    The  cattle  in  ques- 
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tion  were  shipped  from  Bancroft,  Wisconsin,  over  the 
Minneapolis,  St.  Paul  and  Sault  Ste.  Marie  Railroad,  and 
were  carried  by  said  railroad  to  its  yards  in  the  western 
part  of  Chicago,  where  the  car  was  taken  by  an  engine 
of  the  Belt  Railway  of  Chicago,  and  by  it  delivered  at 
the  receiving  yards  of  appellant  company  at  Wolf  Lake. 

The  facts  disclosed  by  this  record,  and  about  which 
there  is  no  dispute,  may  be  stated  as  follows :  The  cat- 
tle were  loaded  at  Bancroft,  Wisconsin,  on  November 
14,  1916,  between  9  and  10  a.m.,  the  notation  on  "way- 
bill" sajdng  "loaded  9:30  a.m.  11/14,"  and  the  appellee 
testifjdng,  "I  did  not  look  at  my  watch,  but  as  near 
as  I  can  remember  it  was  around  ten  o'clock";  that 
they  arrived  at  Chicago  at  about  six  o'clock  next  morn- 
ing; that  thereafter  said  car  was  taken  by  a  switch 
engine  of  the  Belt  line  and  delivered  at  the  receiving 
yards  of  appellant  company  at  Wolf  Lake,  in  apparent 
good  condition,  at  4:30  p.m.;  that  said  stock  had  been 
shipped,  as  noted  on  the  waybill,  under  a  thirty-six-hour 
limit  for  unloading,  for  feed,  water  and  rest,  as  provided 
for  by  federal  statute;  that  the  next  regular  train  of 
appellant,  east-bound,  stopping  at  Union  Center  or  car- 
rying freight  for  that  station,  was  scheduled  to  leave 
Wolf  Lake  at  10:45  p.m.;  that  there  was  no  feeding 
yards  at  Wolf  Lake,  or  between  Wolf  Lake  and  Union 
Center,  where  said  cattle  could  have  been  unloaded  for 
feed,  water  and  rest ;  that  one  of  appellant's  trains  for 
the  east  left  said  Wolf  Lake  yards  at  about  7:35  p.m. 
of  each  day,  but  that  said  train  carried  only  perishable 
freight  for  Pittsburgh,  Pa.,  and  points  beyond. 

The  record  further  shows  that  the  belt  conductor  at 
the  time  he  delivered  said  car  of  cattle  in  question  to  ap- 
pellant, on  November  15,  also  delivered  in  the  same 
train  nine  other  loaded  cars,  and  eight  empty  cars,  and 
that  the  switch  engine  pulling  said  train  stopped  near 
the  yard  office  of  appellant  at  said  yards,  and  said  con- 
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ductor  at  once  went  into  said  office  and  delivered  the 
several  waybills  for  said  cars  so  delivered  to  a  clerk 
working  in  said  office ;  that  said  engine  was  immediately 
uncoupled  from  said  train  and  said  conductor  and  said 
engine  returned  to  its  own  yards;  that  shortly  there- 
after the  clerk  to  whom  said  waybills  had  been  so  de- 
livered by  said  conductor,  in  looking  them  over  and 
examining  them,  discovered  that  the  car  of  stock  in 
question,  as  shown  by  the  said  waybill,  had  been  then 
confined  in  said  car  for  more  than  thirty-one  hours  con- 
secutively, and  that  the  same  had  not  been  delivered 
through  the  Union  Stock  Yards,  Chicago;  that  the 
terminal  trainmaster  of  appellant,  on  learning  of  the 
time  said  cattle  had  been  so  confined  in  said  car,  directed 
the  yardmaster  of  appellant  not  to  receive  said  car  of 
cattle  and  to  turn  the  same  back  to  the  said  Belt  Rail- 
road ;  that  it  was  so  turned  back  to  said  Belt  Railroad 
that  same  evening,  and  was  taken  out  of  and  away  from 
said  Wolf  Lake  Yards  of  appellant  at  8 :45  p.m.  of  said 
date;  that  appellant  refused  to  receive  said  car,  and 
turned  it  back  because  of  said  thirty-six-hour  time  limit ; 
that  thereafter  said  car  was  taken  by  said  Belt  Railroad 
to  the  Union  Stock  Yards  and  delivered  to  the  "feeding 
chute,"  to  be  unloaded,  and  the  cattle  fed,  and  watered ; 
that  thereafter  said  cattle  were  unloaded,  fed,  and 
watered  at  said  stockyards ;  that  said  cattle  were  again 
reloaded  at  about  6:50  p.m.  of  the  17th,  and  then  taken 
again  to  said  Wolf  Lake  Yards  of  appellant  and  deliv- 
ered to  appellant ;  that  appellant  thereafter  handled  said 
car  and  delivered  the  same  at  Union  Center,  on  the 
morning  of  November  18,  at  about  8,  or  8:30  o'clock; 
that,  when  said  cattle  were  so  reloaded  at  said  Union 
Stock  Yards,  there  were  placed  in  said  car  but  thirty- 
six  head,  being  twenty-seven  cattle  and  nine  calves,  all 
of  which  were  delivered  to  appellee.  The  charges  of 
negligence  averred  in  the  complaint,  as  against  appel- 
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lant  are:  "Negligently  and  wantonly  failing  to  ship 
said  cattle  after  their  arrival  at  Wolf  Lake,  and  negli- 
gently and  wantonly  keeping  said  cattle  in  said  yards 
from  4 :30  p.m.  of  November  15th,  1916,  to  the  morn- 
ing of  November  17th,  1916,  without  food  and  water," 
and  in  negligently  failing  to  deliver  one  cow,  alleged  to 
have  been  delivered  to  appellant.  The  other  charge  of 
negligence  is  as  follows:  "That  said  defendant  com- 
pany had  a  double  track  from  its  yards  at  Wolf  Lake 
to  Union  Center,  Indiana,  and  runs  numerous  trains 
and  frequent  freight  service  from  Wolf  Lake  Yards  to 
Union  Center  and  points  to  the  east,  and  that  at  the 
time  of  delivery  of  said  car  at  the  Wolf  Lake  Yards, 
Hammond,  Indiana,  the  defendant  had  ample  time  and 
means  of  delivering  said  car  to  Union  Center,  Indiana, 
before  the  thirty-six  hour  limit  would  have  expired." 

The  complaint  in  this  case  proceeds  upon  the  theory 
of  a  shipment  of  said  car  of  cattle  in  question  under 
a  common-law  liability.  The  appellant  asserts:  (1) 
That  the  shipment  in  question  was  under  a  special  con- 
tract, limiting  any  claim  for  damages  for  loss  or  in- 
jury to  the  values  stated  in  said  contract;  and  (2)  that 
if  it  should  be  held  that  said  special  contract  was  in- 
valid, for  the  reasons  urged  against  it  by  appellee  in  his 
said  paragraph  of  reply,  still,  under  either  theory,  there 
is  no  evidence  to  sustain  the  verdict,  for  the  reason  that 
all  the  evidence  shows  that  appellant  was  not  negligent 
in  transporting  said  car  of  stock  after  it  received  it; 
and  further  that  the  evidence  shows  that  it  received 
only  twenty-seven  head  of  cattle  and  nine  calves,  thirty- 
six  in  all,  and  that  it  had  thereafter  delivered  all  the 
cattle  so  received  to  the  appellee. 

This  being  an  interstate  shipment,  the  rights  of  the 
parties  are  governed  by  what  is  known  as  the  Carmack 
Amendment  of  June  29,  1906.    That  act  imposes  upon 
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the  initial  carrier  a  liability  for  goods  lost,  dam- 

1.  aged,  or  destroyed  in  transit,  without  regard  to 
connecting  carrier  or  carriers,  on  whose  line  or 

lines  such  loss,  injury,  or  destruction  may  have  occurred, 
and  this  without  reference  to  whether  the  initial  carrier 
was,  or  was  not,  negligent,  and  also  without  regard  to 
whether  such  negligence,  if  any,  in  any  way  contributed 
to  such  loss,  damage,  or  destruction  of  such  goods.  But, 
as  to  connecting  carriers  concerned  in  handling  such 
shipment  en  route,  they  are  not  primarily  liable,  unless 
such  loss,  damage,  or  destruction  occurs  on  their  line. 
Houston,  etc.,  R.  Co.  v.  Reichardt  (1919),  (Tex.  Civ. 
App.)  212  S.  W.  208,  and  authorities  cited;  Hudson  V. 
Chicago,  etc.,  R.  Co.  (1915),  226  Fed.  38;  Judson,  In- 
terstate Commerce  (3d  ed.)  §504. 

The  appellee  in  his  brief  argues  that  as  the  evidence 

shows  that  the  car  in  question  arrived  at  the  Wolf  Lake 

Yards  of  appellant  at  4 :30  p.m.,  and  that  as  ap- 

2.  pellant  had  a  train  leaving  said  yards  at  about 
7 :30  p.m.  of  the  same  evening,  and  which  train 

would  arrive  at  Union  Center,  Indiana,  at  not  later  than 
9 :30  p.m.  of  said  date,  it  was  the  duty  of  appellant  to 
forward  said  cattle  by  said  train,  and  that  it  was  negli- 
gent in  not  so  doing. 

It  will  be  borne  in  mind  that  said  7:30  p.m.  train  was 

a  fast  freight  train,  which  carried,  as  advertised  to  the 

<  public,  only  perishable  freight,  for  points  beyond  Pitts- 

;  burgh,  Pa. ;  that  said  train  was  not  scheduled  to  stop 

and  deliver  freight  at  Union  Center. 

Under  these  facts,  there  was  not  only  no  duty  resting 
upon  appellant  to  receive  and  forward  this  car  of  cattle 
by  this  train,  but  it  had  no  legal  right  so  to  do;  to  do 
so  would  be  to  give  one  shipper  an  "unusual  service" 
not  equally  open  to  all  persons — something  which  it 
could  not  legally  bind  itself  to  do,  even  by  a  special  con- 
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tract.  Chicago,  etc,  R.  Co.  v.  Kirby  (1912),  225  U.  S. 
155,  32  Sup.  Ct.  648,  56  L.  Ed.  1033,  Ann.  Cas.  1914A 
501. 

Again,  appellee  prosecutes  this  action  upon  the  theory 
of  a  common-law  liability.  He,  by  his  pleadings  and 
also  by  his  testimony,  repudiates  the  agreement  for 
shipment,  as  entered  into  with  the  initial  carrier,  as 
having  been  forced  upon  him,  and  he  seeks  to  repudiate 
the  agreement  in  its  entirety.  If  he  follows  his  position 
to  its  logical  conclusion,  then  when  said  car  reached 
the  yards  of  appellant  at  Wolf  Lake,  said  cattle  had  then 
been  confined  for  a  period  greater  than  the  law  allowed, 
and  appellant  could  not  then  legally  receive  and  forward 
them. 

In  the  determination  of  this  case  it  can  make  no 

difference  whether  said  contract  with  initial  carrier  is 

valid  or  invalid.    Upon  the  record  before  us  we 

3.    must  hold  that  there  is  no  evidence  to  sustain  the 
verdict,  and  that  it  is  therefore  contrary  to  law. 

That  appellee  has  suffered  substantial  damages  by  the 
negligence  of  some  one,  upon  the  record  before  us,  is 
manifest,  but  he  is  not  entitled  under  the  law  to  exact 
that  damages  from  appellant  without  a  showing  that  ap- 
pellant has  been  in  some  way  negligent,  causing  him  the 
loss.  The  fact  that  some  employe  of  appellant,  at  the 
time  said  cattle  were  delivered  at  said  Wolf  Lake  yards, 
told  appellee  that  he  need  not  stay  with  said  cattle,  and 
that  they  would  take  care  of  them,  can  make  no  differ- 
ence as  to  the  result  in  this  case. 

Coming  to  the  conclusion  we  have,  other  errors  as-  ( 

signed  need  not  be  considered.  The  judgment  is  re- 
versed, with  instructions  to  the  trial  court  to  sustain 
appellant's  motion  for  a  new  trial,  and  for  further  pro- 
ceedings. 


• 
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Campbell  v.  Pugsley  et  al. 

[No.  10,127.    Filed  January  6,  1920.    Rehearing  denied  April  2, 
1920.    Transfer  denied  May  13,  1920.] 

1.  Appeal. — Pleading. — Facts  Provable  Under  General  Denial, — 
Error  in  Riding  on  Other  Paragraphs  of  Answer  Harmless, — 
Where  the  general  denial  is  pleaded,  error,  if  any,  in  over- 
ruling a  motion  to  make  another  paragraph  of  answer  more 
specific  and  in  overruling  a  demurrer  thereto,  is  harmless, 
p.  308. 

2.  New  Tbial. — Reasons  Not  Authorized  by  Statute, — No  Ques^ 
tion  Presented, — Reasons  incorporated  in  a  motion  for  new 
trial  that  are  not  authorized  by  statute,  present  no  question. 
p.  308. 

3.  Appeal. — Evidence, — Review, — ^The  Appellate  Court  will  not 
reverse  a  case  upon  the  evidence  if  there  is  any  evidence 
tending  to  support  the  decision,    p.  308. 

From  Delaware  Superior  Court;  Robert  M.  VanAtta, 
Judge. 

Action  by  Martin  Campbell  against  Ashford  Pugsley 
and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Affirmed, 

George  H.  Koons,  George  H,  Koons,  Jr,  and  Gay  R. 
Estahrook,  for  appellant. 

Joseph  G,  Leffler,  Walter  L.  Ball  and  Albert  E,  Need- 
ham,  for  appellees. 

Nichols,  C.  J. — ^This  is  an  action  by  appellant  against 
appellees  to  set  aside  a  deed  to  eighty  acres  of  land,  to 
declare  a  constructive  trust  therein  and  to  quiet  title 
thereto,  which  land  was  as  alleged  fraudulently  obtained 
from  him  by  appellees  without  consideration  immedi- 
ately after  the  death  of  his  wife,  and  while  he  was  in 
deep  distress  of  mind  and  in  deep  sorrow  and  under 
great  nervous  strain  and  bewilderment  of  mind. 

The  complaint  is  in  four  paragraphs.  The  first 
paragraph  alleges  in  substance  that  appellees  were  step- 
Vol.  73—20 
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sons  of  appellant,  being  the  children  of  a  former  mar- 
riage of  Barbara  Campbell,  the  deceased  wife  of  appel- 
lant. Appellant  and  said  Barbara  Campbell  lived 
together  as  husband  and  wife  for  about  forty  years, 
until  the  death  of  said  wife,  and  at  her  death  and  there- 
after for  a  long  time  he  was  frantic  with  grief  and 
sorrow.  He  was  sixty  years  old  and  broken  up  and 
distracted  in  mind.  He  was  illiterate  and  could  not 
read  nor  write,  and  was  unfit  for  tha  transaction  of 
business  of  any  kind,  which  the  appellees  knew  at  the 
time  of  such  conveyance.  They  had  great  influence  over 
him  and  he  had  confidence  in  them,  and,  knowing  of 
such  confidence,  they  conspired  and  confederated  to- 
gether for  the  purpose  of  getting  title  to  such  real  estate. 
Appellant  was  then  the  owner  in  fee  simple  and  in  pos- 
session of  said  real  estate,  and  appellees  represented  to 
appellant  that  they  were  advised  that,  as  he  was  with- 
out kindred,  in  case  of  his  death  his  said  real  estate 
would  go  to  the  state,  which  representation  was  false 
and  they  well  knew  it,  and  they  so  persistently  advised, 
importuned,  persuaded,  and  urged  him  to  deed  said  real 
estate  to  them  that  he  agreed  so  to  do,  reserving  to  him- 
self a  life  estate  therein,  and  they  agreed  with  him  to 
reconvey  said  real  estate  to  him  upon  demand  by  him 
therefor,  if  he  should  become  dissatisfied.  Appellant 
relied  upon  the  good  faith  and  integrity  of  appellees  and 
conveyed  said  real  estate  to  them  as  aforesaid  by  quit- 
claim deed,  reserving  a  life  estate  to  himself,  but  appel- 
lees then  and  there  deceitfully  and  secretly  intended  to 
obtain  the  title  to  the  real  estate,  and  not  to  reconvey 
the  same  to  him  upon  demand  as  aforesaid.  There  was 
no  consideration  for  such  conveyance.  On  March  2, 
1916,  appellant  requested  appellees  to  reconvey  said  real 
estate  to  him,  which  they  refused  to  do,  and  still  refuse 
so  to  do.  The  deed  by  appellant  to  appellees  was  filed 
for  record  on  February  26,  1914,  and  appellant  paid  the 
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recording  fee  therefor.  Appellant  has  continued  in  pos- 
session of  said  real  estate  and  paid  the  taxes  thereon. 
The  second  paragraph  of  complaint,  in  its  facts,  is  sub- 
stantially the  same  as  the  first.  The  third  is  a  para- 
graph in  common  form  to  quiet  title.  The  fourth 
paragraph  is  in  its  facts  substantially  the  same  as  the 
first,  with  the  additional  averments  that  the  plaintiff 
had  signed  the  deed  by  mark,  being  illiterate  and  unable 
to  read  or  write,  that  the  deed  was  not  read  over  to  him 
or  in  his  presence,  that  he  believed  the  agreement  to 
reconvey  to  him  upon  his  request  to  be  a  part  of  the 
deed,  but  that  such  provision  was  not  written  in  the 
deed. 

Appellees  filed  their  answer  to  the  complaint  in  two 
paragraphs,  the  first  being  a  general  denial,  and  the 
second  averring  that  during  the  lifetime  of  their  mother, 
who  was  the  wife  of  the  appellant,  she  received  as  an 
heir  from  the  estate  of  her  relatives  more  than  $2,500, 
which  she  expended  in  living  expenses  for  herself  and 
husband,  and  in  paying  for  the  real  estate  described 
in  the  complaint,  which  real  estate  was  afterward 
deeded  by  appellant  to  appellees ;  that  before  her  death' 
she  and  the  appellant  agreed  that  the  land  in  contro- 
versy should  at  her  death  be  deeded  by  appellant  to  ap- 
pellees so  that  appellees  would  be  the  owners  thereof  at 
appellant's  death,  and  that  appellant  made  and  executed 
a  deed  to  said  real  estate,  reserving  a  life  estate  in  the 
same  to  himself  in  pursuance  of  said  agreement  with 
his  said  wife  and  not  otherwise,  and  appellees  deny  that 
they,  or  either  of  them,  made  any  of  the  representations 
to  the  appellant  as  set  out  in  his  complaint,  or  that  they 
agreed  with  him  to  reconvey  said  real  estate. 

The  motion  to  make  this  paragraph  of  answer  more 
specific  was  overruled.  Appellant  then  filed  a  demurrer 
to  the  second  paragraph  of  answer,  which  was  over- 
ruled ;  thereupon  appellant  filed  his  reply  to  such  para- 
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graph  of  answer  in  general  denial.  The  cause  was  sub- 
mitted to  the  court  for  trial.  There  was  a  general 
finding  for  appellees.  Appellant  filed  his  motion  for 
a  new  trial,  which  was  overruled,  and  judgment  was 
rendered  in  favor  of  the  appellees.  The  appellant  now 
prosecutes  this  appeal. 

The  errors  assigned  that  are  presented  are:  (1) 
Overruling  appellant's  motion  to  make  the  second  para- 
graph of  answer  more  specific;  (2)  overruling  appel- 
lant's demurrer  to  the  second  paragraph  of  answer; 
(8)  overruling  appellant's  motion  for  a  new  trial. 

There  was  no  available  error  in  overruling  appellant's 
motion  to  require  appellees  to  make  the  second  para- 
graph of  answer  more  specific,  nor  in  overruling 
1.    appellant's  demurrer  to  such  second  paragraph 
of  answer.    The  facts  averred  in  said  second 
paragraph  of  answer,  which  was  but  an  argumentative 
denial,  were  provable  under  the  first  paragraph  of 
answer,  which  was  a  general  denial.     Such  being  the 
case,  errors,  if  any,  in  overruling  appellant's  motion  and 
appellant's  demurrer  were  harmless.     Goode  v.  Elwood 
Lodge,  etc.   (1903),  160  Ind.  251,  253,  66  N.  E.  742; 
Geisendorff  v.  Cobbs  (1911),  47  Ind.  App.  573,  580,  94 
N.  E.  236;  Campbell  v.  Maryland  Casualty  Co.  (1913), 
52  Ind.  App.  228,  231,  97  N.  E.  1026 ;  State,  ex  rel.  v. 
Daly  (1911),  175  Ind.  108,  93  N.  E.  539. 

The  motion  for  a  new  trial  in  this  case  presents  thirty- 
eight  reasons  therefor  and  covers  fifty-three  pages  of 
appellant's  brief.    The  first  four  and  the  seventh, 
2-3.  not  being  authorized  by  statute,  present  no  ques- 
tion.   The  fifth  and  sixth  challenge  the  decision 
of  the  court  as  not  being  sustained  by  sufficient  evi- 
dence, and  as  being  contrary  to  law.    The  evidence  as 
given  at  the  trial  of  the  cause  covers  about  740  pages  of 
the  transcript.    The  principle  that  the  court  will  not  re- 
verse a  case  upon  the  evidence,  if  there  is  any  evidence 
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tending  to  support  the  decision  of  the  trial  court,  is  so 
well  established  that  it  is  not  necessary  for  us  to  cite 
authorities  sustaining  it.  We  have  examined  the  evi- 
dence and  deem  it  wholly  unnecessary  to  go  into  its  de- 
tails. It  is  sufficient  for  us  to  say  that  the  evidence 
fully  sustains  the  decision  of  the  court. 

We  have  carefully  examined  each  of  the  other  causes 
for  a  new  trial,  all  of  which  pertain  to  the  ruling  of  the 
court  on  the  admissibility  of  evidence,  and  we  hold  that 
the  court  committed  no  error  in  his  rulings.  Nothing 
would  be  gained  by  further  discussion.  The  judgment 
is  affirmed. 


New  York,  Chicago  and  St.  Louis  Railroad 
Company  v.  Leopold,  Administrator. 

[No.  10,264.    Filed  May  14,  1920.] 

1.  Negligence. — Contributory  Negligence, — Answers  to  Inter- 
rogatories.— Before  the  jury's  answers  to  interrogatories  in  an 
action  for  wrongful  death  can  overturn  the  general  verdict  on 
the  issue  of  contributory  negligence,  they  must  affirmatively 
show  a  state  of  facts  which  establish  such  neglig^ence,  regard- 
less of  any  and  all  evidence  that  might  have  been  introduced 
under  the  issues  tending  to  support  the  general  verdict,  or 
tending  to  explain  such  answers  and  reconcile  them  with  the 
general  verdict,    p.  311. 

2.  Railroads. — Crossing  Accidents. — Notice  of  Danger. — Con- 
tributory Negligence. — Railroad  crossings  are  in  themselves  a 
warning  of  danger,  and  all  persons  approaching  the  same 
must  exercise  reasonable  care  for  their  own  protection,  and,  if 
they  fail  to  do  so,  and  are  thereby  injured,  they  will  be  deemed 
guilty  of  contributory  negligence,    p.  315. 

3.  Railroads. — Crossing  Accidents. — Duty  of  Traveler  on  High- 
way to  Use  Due  Care. — Looking  and  Listening. — A  traveler 
upon  a  public  highway,  in  attempting  to  pass  over  a  railroad 
crossing,  must  look  and  listen  attentively  for  the  approach  of 
trains,  and,  if  by  the  exercise  of  reasonable  care,  he  could 
have  seen  the  approach  of  a  train  by  looking  in  time  to  have 
avoided  injury  by  reasonable  effort,  it  will  be  presumed,  if  he 
is  injured,  that  he  either  did  not  look,  or,  if  he  did  look,  that 
he  did  not  heed  what  he  saw.    p.  315. 
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4.  Rahaoads. — Crossing  Accidents, — Duty  of  Traveler  on  High- 
way to  Look  and  Listen, — ^Though  reasonable  care  on  the  part 
of  a  traveler  on  a  public  highway  about  to  enter  upon  a  rail- 
road crossing  does  not  require  him  to  look  and  listen  at  any 
precise  distance  from  the  crossing,  it  does  require  him  to  ex- 
ercise reasonable  care  to  select  a  place  where  such  acts  will 
be  reasonably  effective,    p.  315. 

5.  Railroads. — Crossing  Accidents, — ContribtUory  Negligence. — 
Right  to  Assume  Obedience  to  Law, — Duty  of  Traveler  on 
Highway  to  Look  and  Listen. — Though  a  traveler  on  a  public 
highway  about  to  enter  upon  a  railroad  crossing  has  the  right, 
within  reasonable  limits,  to  assume  that  a  railroad  company 
will  signal  the  approach  of  its  train  to  a  crossing  as  required 
by  statute,  failure  to  do  which  is  negligence  per  se,  he  is  not 
thereby  relieved  from  the  duty  of  looking  and  listening  to  as- 
certain for  himself  whether  a  train  is  approaching,    p.  315. 

6.  Railroads. — Crossing  Accidents, — Contributory  Negligence, — 
In  an  action  against  a  railroad  company  for  the  death  of  plain- 
tiff's decedent  at  a  crossing,  where  the  evidence  showed  that  de- 
cedent approached  the  crossing  traveling  in  a  buggy  on  a 
clear  day  at  a  point  where  his  view  was  unobstructed  for  a 
sufficient  distance  to  enable  him  to  see  the  train  in  time  to 
avoid  injury,  held  that  decedent  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.    p.  316. 

7.  Negligence. — Contributory  Negligence, — Where  Question  of 
Law, — Where  the  facts  showing  contributory  negligence  are  so 
convincing  that  ordinarily  prudent,  impartial  and  sensible  men 
could  reach  but  one  conclusion,  the  question  of  contributory 
negligence  is  a  matter  of  law.    p.  317. 

8.  Negligence. — Contributory  Negligence. — LaM  Clear  Chance 
Doctrine, — Applicahility, — Where  the  want  of  care  on  the  part 
of  a  traveler  about  to  cross  a  railroad  crossing  consists  in  a 
failure  to  discover  his  own  danger  from  an  approaching  train, 
and  the  want  of  care  on  the  part  of  the  railroad  employes 
consists  of  a  failure  to  observe  the  traveler's  dangerous  situ- 
ation and  such  want  of  due  care  on  the  part  of  both  continues 
until  the  injury  occurs,  or  becomes  so  imminent  that  neither 
can  prevent  it,  the  doctrine  of  last  clear  chance  does  not  apply, 
p.  317. 

From  Pulaski  Circuit  Court;  William  C.  Pentecost, 
Judge. 

Action  by  Harry  Leopold,  administrator  of  the  estate 
of  Joseph  Castleman,  deceased,  against  the  New  York, 
Chicago  and  St.  Louis  Railroad  Company.     From  a 
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judgment  for  plaintiff,   the   defendant  appeals.    Re- 
versed. 

Walter  Olds,  Homer  &  Thompson  and  D.  H.  Howe, 
for  appellant. 

William  J.  Reed,  for  appellee. 

Batman,  J. — ^This  is  an  action  by  appellee  against  ap- 
pellant to  recover  damages  on  account  of  the  death  of 
Joseph  Castleman.  The  complaint  is  in  a  single  para- 
graph and  alleges  in  substance,  among  other  things,  that 
while  said  Castleman  was  riding  in  a  one-horse,  covered 
buggy,  and  attempting  to  pass  over  a  crossing  made  by 
the  intersection  of  appellant's  railroad  tracks  with  a  pub- 
lic street  in  the  town  of  Knox,  appellant  negligently 
backed  an  engine  and  tender  over  said  crossing  at  a  high 
and  dangerous  rate  of  speed,  without  keepingany  outlook, 
and  without  ringing  any  bell,  or  sounding  any  whistle, 
or  giving  any  other  warning  of  the  approach  of  said  en- 
gine and  tender,  thereby  striking  and  killing  said 
Castleman.  Appellant  answered  the  complaint  by  a 
general  denial.  The  cause  was  submitted  to  a  jury  for 
trial,  resulting  in  a  verdict  in  favor  of  appellee  for 
$4,800.  The  jury  also  returned  their  answers  to  cer-' 
tain  interrogatories  submitted  by  the  court.  Appel- 
lant's motion  for  judgment  on  the  answers  to  the 
interrogatories  notwithstanding  the  general  verdict  was 
overruled.  Appellant  then  filed  a  motion  for  a  new 
trial,  which  was  overruled  after  appellee  had  entered 
a  remittitur  of  $1,500.  The  action  of  the  court  in  over- 
ruling said  motions  are  the  only  errors  assigned  on 
appeal. 

Appellant,  in  support  of  its  contention  that  the  court 
erred  in  overruling  its  motion  for  judgment  on  the  an- 
swers to  the  interrogatories  notwithstanding  the 

1.    general  verdict,  has  cited  certain  facts  found 
thereby  relating  to  the  decedent's  knowledge  of 
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the  crossing,  the  direction  from  which  he  approached 
the  same,  the  distances  within  which  he  could  have  seen 
the  approaching  engine  at  various  points,  the  rate  of 
speed  at  which  he  was  traveling,  and  the  rate  of  speed 
at  which  the  engine  approached  the  crossing,  and  the 
absence  of  anything  to  obstruct  his  view.  It  asserts 
that  these  facts  show  that  appelle^^s  decedent  was  guilty 
of  contributory  negligence.  Before  the  answers  to  the 
interrogatories  can  be  permitted  to  overturn  the  gen- 
eral verdict  on  such  issue,  the  court  must  be  able  to  say 
that  such  answers  affirmatively  show  a  state  of  facts 
which  necessitates  the  conclusion  that  appellee's  de- 
cedent was  guilty  of  negligence  contributing  to  his  in- 
jury, regardless  of  any  and  all  evidence  that  might  have 
been  introduced  under  the  issues  tending  to  support  the 
general  verdict  on  such  issue,  or  tending  to  explain  such 
answers  and  reconcile  them  with  the  general  verdict. 
Lutz  V.  Cleveland,  etc.,  R.  Co.  (1915),  59  Ind.  App.  16, 
108  N.  E.  886.  Neither  the  facts  cited  by  appellant, 
nor  any  others  found  by  the  answers  to  the  interroga- 
tories, preclude  the  existence  of  evidence  which  would 
sustain  the  finding  of  the  jury  in  favor  of  appellee  on 
the  question  of  contributory  negligence.  The  case  of 
Waking  V.  Cincinnati,  etc.,  R.  Co.  (1920),  72  Ind.  App. 
401,  125  N.  E.  799,  cited  by  appellee  in  its  oral  argu- 
ment to  sustain  its  contention,  differs  from  the  instant 
case  in  this,  that  it  was  expressly  found  by  the  inter- 
rogatories in  that  case  that  there  was  nothing  tp  prevent 
the  decedent,  in  the  exercise  of  reasonable  care  in  ap- 
proaching the  crossing,  from  looking  in  the  direction 
of  the  approaching  train  and  seeing  the  same  in  time  to 
have  stopped  his  automobile  in  a  place  of  safety.  For 
the  reason  stated  the  court  did  not  err  in  overruling  the 
motion  under  consideration. 

Appellant  contends  that  the  court  erred  in  overruling 
its  motion  for  a  new  trial.    It  bases  this  contention  in 
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part  on  the  ground  that  the  verdict  is  not  sustained  by 
sufficient  evidence.  An  examination  of  the  record  dis- 
closes that  there  is  substantial  evidence  to  support  the 
answers  to  th^  interrogatories,  which  find  the  following 
facts :  Appellee's  decedent  together  with  his  wife  and 
stepson  were  struck  and  killed  by  an  engine  of  appel- 
lant at  a  street  crossing  in  the  town  of  Knox,  Indiana, 
on  September  23,  1916.  At  the  place  where  said  de- 
cedent met  his  death,  appellant's  railroad  crosses  John 
street  diagonally.  Just  before  the  accident  the  decedent 
with  his  wife  and  stepson  were  approaching  said  cross- 
ing along  said  street  from  the  west,  riding  in  a  buggy 
drawn  by  a  single  horse  driven  by  said  decedent  at  a 
speed  of  three  miles  per  hour.  The  decedent  knew  that 
appellant's  railroad  ran  through  said  town,  and  crossed 
John  street  at  the  point  where  he  was  struck  by  its  en- 
gine. As  he  approached  said  crossing  for  the  purpose 
of  passing  over  the  same  on  his  way  toward  the  east, 
it  was  a  bright  clear  day,  and  the  railroad  track  at  such 
crossing  was  in  plain  view.  At  said  time  the  nearest 
building  or  obstruction  between  appellant's  railroad 
tracks  and  John  street  was  238  feet  west  of  said  cross- 
ing. While  said  decedent  was  approaching  said  cross- 
ing from  the  west,  appellant  started  one  of  its  engines 
eastward  toward  said  crossing  from  a  point  about  1,400 
feet  therefrom,  running  the  same  backwards,  at  a  speed 
of  twenty  to  thirty  miles  per  hour,  for  the  purpose  of 
coupling  onto  a  train  on  the  east  side  thereof.  When 
said  engine  reached  said  crossing,  it  collided  with  the 
decedent's  horse  and  buggy  as  he  was  in  the  act  of  pass- 
ing over  the  same.  When  the  decedent  was  approach- 
ing said  crossing,  and  had  reached  a  point  100  feet  west 
thereof,  he  could  have  seen  said  engine  approaching  at 
any  point  within  475  feet  of  the  same.  As  he  ap- 
proached nearer  said  crossing  more  of  said  track  could 
be  seen,  and  when  he  reached  a  point  within  fifty  feet 
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of  the  same  he  could  have  seen  said  engine  as  it  ap- 
proached said  crossing,  within  a  distance  of  800  feet 
therefrom,  if  he  had  looked  westward  along  appellant's 
railroad  track.  At  the  time  said  engine  approached 
said  crossing  the  engineer  thereof  was  on  the  north  side 
of  the  cab  thereon,  looking  eastward  along  the  line  of 
the  track  in  advance  of  his  engine,  said  north  side  being 
the  engineer's  side  of  said  cab.  There  was  a  fireman 
on  said  engine,  whose  duties  required  him  to  keep  up 
steam  for  use  in  operating  the  same.  As  the  engine  ap- 
proached the  crossing  the  fireman  was  engaged  in  put- 
ting coal  on  his  fire,  but  prior  thereto  he  had  kept  an 
outlook  in  advance  of  the  engine.  Neither  the  engineer 
nor  the  fireman  saw  the  decedent  approach  said  cross- 
ing, and  neither  of  them  knew  when  the  engine  struck 
his  horse  and  buggy.  From  the  time  the  engine  started 
to  back  eastward  on  appellant's  track  until  it  collided 
with  the  decedent,  the  bell  upon  the  engine  was  not  rung 
continuously,  and  there  was  no  evidence  that  the  fireman 
sounded  the  whistle  thereon  three  times  distinctly. 
During  the  last  200  or  300  ffeet  which  the  decedent  trav- 
eled before  he  reached  the  crossing,  one  of  the  witnesses 
was  riding  in  a  buggy  forty  or  fifty  feet  behind  the  de- 
cedent. This  witness  saw  the  engine  approaching  and 
before  the  collision  called  out  a  warning  to  the  decedent 
loud  enough  that  it  was  heard  at  a  distance  of  250  feet 
east  of  the  crossing,  but  the  decedent  gave  no  heed 
thereto.  In  addition  to  the  foregoing  facts,  the  undis- 
puted evidence  shows  that  John  street  in  said  town  of 
Knox  extends  east  and  west;  that  appellant's  railroad 
track  crosses  said  street,  running  from  the  northwest 
to  the  southeast,  at  an  angle  of  eighteen  degrees  and 
forty  minutes;  that  said  crossing  is  not  closely  sur- 
rounded by  buildings  or  other  obstructions,  which  would 
prevent  a  view  of  approaching  trains  by  persons  using 
said  highway ;  that  there  is  no  building  or  other  perma- 
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nent  obstruction  to  prevent  a  view  of  appellant's  track 
in  a  northwesterly  direction  from  said  crossing  for  a 
distance  of  475  feet  when  on  John  street  at  a  point  100 
feet  west  thereof ;  that  in  approaching  nearer  said  cross- 
ing such  unobstructed  view  in  said  direction  increases 
gradually  to  a  distance  of  1,350  feet  when  the  center  of 
appellant's  railroad  track  at  said  crossing  is  reached; 
that  said  view  was  open  to  appellee's  decedent  on  the 
occasion  in  question  until  he  entered  upon  said  crossing 
and  collided  with  appellant's  engine;  that  as  the  de- 
cedent approached  said  crossing  and  entered  upon  the 
same  he  "seemed  to  be  busy  talking  or  something." 

It  is  well  settled  that  railroad  crossings  are  in  them- 
selves a  warning  of  danger,  and  all  persons  approaching 
the  same  must  exercise  reasonable  care  for  their 

2.  own  protection  and,  if  they  fail  to  do  so  and  are 
thereby  injured,  they  will  be  deemed  guilty  of 
contributory  negligence;  that  travelers  upon  a 

3.  public  highway,  in  attempting  to  pass  over  a  rail- 
road crossing,  must  look  and  listen  attentively 

for  the  approach  of  trains  and,  if  a  traveler,  by  the  exer- 
cise of  reasonable  care,  could  have  seen  the  approach  of 
a  train  by  looking  in  time  to  have  avoided  injury,  by  the 
use  of  reasonable  efforts,  it  will  be  presumed,  in  case 
he  is  injured  by  a  collision  therewith,  that  he  either  did 
not  look,  or,  if  he  did  look,  that  he  did  not  heed  what 
he  saw;  that  while  the  exercise  of  reasonable  care  on 
the  part  of  a  traveler  on  a  public  highway  about 

4.  to  enter  upon  a  railroad  crossing  does  not  require 
him  to  look  and  listen  at  any  precise  distance 
from  the  crossing,  it  does  require  him  to  exercise 

5.  reasonable  care  to  select  a  place  where  such  acts 
will  be  reasonably  effective ;  that  while  a  traveler 

has  a  right,  within  reasonable  limits,  to  assume  that  a 
railroad  company  will  give  the  signals  required  by  stat- 
ute in  approaching  a  highway  crossing,  and  a  failure  so 
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to  do  is  negligence  per  $e,  such  negligence  will  not  re- 
lieve a  traveler  on  such  highway  about  to  enter  upon 
such  crossing  from  the  duty  of  looking  and  listening  to 
ascertain  for  himself  whether  or  not  a  train  is  approach- 
ing. Waking  V.  Cincinnati,  etc.,  R.  Co.,  supra,  and 
cases  there  cited. 

When  the  facts  of  this  case,  as  stated  above,  are  con- 
sidered in  the  light  of  these  well-established  rules,  we 

cannot  avoid  the  conclusion  that  the  negligence 
6.    of  appellee's  decedent  contributed  proximately  to 

his  death.  The  established  facts  show  that  he 
approached  the  crossing  on  the  occasion  in  question  in 
the  light  of  a  clear  day,  with  a  knowledge  of  its  location ; 
that  he  had  an  unobstructed  view  of  the  track  in  the  di- 
rection from  which  the  engine  came  for  a  distance  of 
475  feet  from  the  crossing  when  he  was  100  feet  there- 
from; that  such  view  increased  as  he  approached  such 
crossing  until  he  could  have  seen,  if  he  had  looked,  at 
least  1,000  feet  along  such  track  while  still  in  a  place 
of  safety;  and  that  the  engine  which  struck  him  was 
within  such  distance  while  he  was  traveling  said  100 
feet  at  a  speed  of  three  miles  per  hour,  or  at  least  the 
greater  portion  of  said  time.  Although  appellant's  de- 
cedent may  not  have  known  of  the  presence  of  such  en- 
gine and  that  it  was  liable  to  approach  the  crossing  at 
such  time,  still  it  was  his  duty  to  use  ordinary  care  in 
looking  for  the  approach  of  some  train.  Such  care  re- 
quired that  he  anticipate  the  approach  of  a  train  travel- 
ing at  a  rapid  rate  of  speed,  as  well  as  for  the  approach 
of  a  detached  engine  traveling  at  a  slower  rate  of  speed 
— as  there  was  no  evidence  of  any  ordinance  or  rule 
limiting  the  speed  of  trains  at  that  place — and  to  act 
accordingly.  He  must  be  held  to  have  known,  as  a  mat- 
ter of  common  knowledge,  that  a  speed  of  thirty  miles 
per  hour  is  not  an  unusual  speed  for  trains  and,  under 
the  evidence,  that  a  train  might  be  lawfully  approach- 
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ing  such  crossing  at  even  a  greater  speed.  He  must 
have  known  that  he  was  traveling  at  a  speed  of  approxi- 
mately three  miles  per  hour,  or  at  least  at  a  speed  very 
much  slower  than  a  train  might  be  approaching  such 
crossing.  With  this  knowledge,  ordinary  care  would  re- 
quire that  he  should  look  for  the  approach  of  a  train 
at  some  point  near  enough  to  the  crossing  that  he  could 
pass  over  the  same,  without  being  endangered  from  the 
fact  that  a  train  was  approaching  at  a  much  greater 
speed  than  he  was  traveling.  It  is  manifest  from  the 
facts  stated  that  the  decedent  had  ample  opportunity 
to  make  such  observation,  and  that  he  did  not  look  for 
the  approach  of  a  train  from  the  northwest,  or,  if  he 
did  look,  that  he  either  failed  to  use  reasonable  care  in 
selecting  a  place  to  do  so,  or  neglected  to  heed  what  he 
must  have  seen.  This  being  true,  he  cannot  recover, 
although  such  failure  may  have  been  the  result  of  mental 
absorption,  as  the  evidence  indicates.  Oleson  v.  Lake 
Shore,  etc.,  R.  Co.  (1896),  143  Ind.  405,  42  N.  E.  736, 
32  L.  R.  A.  149;  Mann  V.  Belt,  etc.,  R.  Co  (1891),  128 
Ind.  138,  26  N.  E.  819.    The  facts  relating  to  the 

7,  contributory  negligence  of  appellee's  decedent  are 
so  convincing  that  we  are  led  to  believe  that  ordi- 
narily prudent,  impartial  and  sensible  men  could  not 
reach  a  different  conclusion  from  the  one  we  have  an- 
nounced. The  question  as  to  such  negligence  is  there- 
fore one  of  law.  Pittsburgh,  etc.,  R.  Co.  V.  Dove 
(1916),  184  Ind.  447,  111  N.  E.  609. 

Appellee  seeks  to  have  the  verdict  sustained  by  an 

application  of  the  doctrine  of  last  clear  chance,  but  we 

cannot  agree  with  his  contention  in  that  regard. 

8.  This  court,  in  the  case  of  Indianapolis  Traction, 
etc.,  Co.  V.  Croly  (1913),  54  Ind.  App.  566,  96  N. 

E.  973,  98  N.  E.  1091,  in  considering  such  doctrine, 
stated  the  following  rule  with  reference  thereto:  "If 
the  want  of  care  on  the  part  of  the  plaintiff  consists  in 
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a  failure  to  discover  his  own  danger,  and  if  the  want 
of  care  on  the  part  of  the  defendant  consists  of  a  like 
failure  to  observe  the  dangerous  situation  of  the  plain- 
tiff, and  if  such  want  of  due  care  on  the  part  of  both 
continues  until  the  injury  occurs,  or  becomes  so  immi- 
nent that  neither  can  prevent  it,  the  plaintiff  cannot  re- 
cover." An  application  of  this  rule  to  the  facts  of  this 
case  makes  it  apparent  that  the  doctrine  in  question 
cannot  be  successfully  invoked  by  appellee. 

Appellant  has  presented  other  reasons  for  a  new  trial, 
but,  as  they  relate  to  alleged  errors  that  will  probably 
not  occur  on  another  trial,  we  do  not  pass  upon  the  ques- 
tions raised  thereby.  For  the  reason  stated,  the  judg- 
ment is  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial,  and  further  proceedings  con- 
sistent with  this  opinion. 


Haughey  v.  Haughey  et  al. 

[No.  10,579.    Filed  May  24,  1920.] 

Executors  and  Administrators. — Appointment, — Discretion  of 
Court, — Choice  of  Son  Against  Widow, — That  a  court  of  pro- 
bate jurisdiction  has  a  wide  discretion  in  the  matter  of  ap- 
pointing and  removing  administrators,  and  that  an  appellate 
tribunal  will  not  attempt  to  control  or  interfere  with  its  action 
therein  except  in  a  case  where  it  is  clear  that  its  discretion 
has  been  abused,  applied  to  the  selection  by  the  court  of  the 
son  of  decedent  as  administrator,  in  a  contest  between  him  and 
the  widow  for  such  appointment. 

From  Hamilton  Circuit  Court ;  Ernest  E.  Cloe,  Judge. 

Opposing  applications  for  letters  of  administration 
upon  the  estate  of  Abel  L.  Haughey,  deceased,  by  his 
widow  Lanie  F.  Haughey  and  by  his  son  Robert  L. 
Haughey,  with  objections  joined  in  by  others.  From 
an  order  appointing  the  son  as  administrator,  the  widow 
appeals.    Affirmed. 
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Shirts  &  Fertig,  for  appellant. 
Thomas  E.  Kane,  for  appellees. 

Dausman,  J. — Abel  L.  Haughey  departed  this  life  in- 
testate, leaving  as  his  sole  heirs  at  law  his  widow,  Lanie 
F.  Haughey,  two  sons  and  two  grandchildren.  At  the 
time  of  his  death  he  was,  and  for  more  than  a  year  prior 
thereto  had  been,  under  guardianship  on  account  of  the 
infirmities  of  old  age.  There  had  been  some  trouble 
between  him  and  his  wife,  and  he  had  resided  for  some- 
time with  his  son  Robert  L.  Haughey,  who  was  his 
guardian.  He  left  an  estate  consisting  of  personal  prop- 
erty of  the  probable  value  of  $15,000  and  440  acres  of 
land  of  the  probable  value  of  $66,000.  The  widow  filed 
her  application  for  appointment  as  administratrix  and 
Robert  L.  Haughey  filed  his  application  for  appoint- 
ment as  administrator.  Along  with  his  application  he 
filed  his  affidavit,  which  in  effect  is  an  objection  to  the 
appointment  of  the  widow.  The  other  son,  James  W. 
Haughey,  filed  objections  to  the  appointment  of  his 
brother,  Robert. 

It  appears  that  the  widow  was  seventy-five  years  of 
age  and  in  poor  health ;  and  that  her  action  which  she 
had  instituted  against  her  husband  in  his  lifetime,  and 
in  which  she  was  seeking  to  recover  an  alleged  claim 
of  more  than  $30,000,  was  still  pending.  It  also  ap- 
pears that  James  objected  to  the  appointment  of  his 
brother  mainly  on  the  ground  that  he  charged  too  much 
for  his  services  as  guardian,  and  he  asked  that  some 
disinterested  person  be  appointed. 

The  matter  was  submitted  to  the  court.  Having 
heard  the  evidence,  the  court  decided  that  Robert  L. 
Haughey  should  be  appointed  and  ordered  the  clerk  to 
issue  letters  of  administration  accordingly. 

A  court  of  probate  jurisdiction  has  a  wide  discretion 
in  the  matter  of  appointing  and  removing  administra- 
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tors;  and  an  appellate  tribunal  will  not  attempt  to  con- 
trol or  interfere  with  its  action  therein  except  in  a  case 
where  it  is  clear  that  its  discretion  has  been  abused. 
§2742  Bums  1914,  Acts  1901  p.  281 ;  Wallis  v.  Cooper 
(1890),  123  Ind.  40,  23  N.  E.  977;  Bowen  v.  Stewart 
(1891),  128  Ind.  507,  510,  26  N.  E.  168,  28  N.  E.  73; 
Shrum  V.  Naugle  (1898),  22  Ind.  App.  98,  53  N.  E.  243; 
Bentley  v.  Jarrell  (1908),  41  Ind.  App.  586,  84  N.  E. 
548.  However,  it  is  the  duty  of  judges  exercising  pro- 
bate jurisdiction  to  evince  vigorous  and  aggressive  hon- 
esty in  dealing  with  guardians,  administrators,  and 
other  trustees,  to  the  end  that  the  trusts  reposed  in  them 
shall  be  executed  with  scrupulous  integrity  and  that 
complete  confidence  may  prevail.  If  that  duty  is  faith- 
fully discharged,  no  one  interested  in  this  estate  will 
ultimately  have  any  reason  to  complain  of  the  appoint- 
ment made. 

The  action  of  the  circuit  court  is  affirmed. 


Dibble  et  al,  v.  Lloyd. 

[No.  10,390.    Filed  May  24,  1920.] 

1.  RiatfAiNDERS. — Life  Estates, — Deed  by  Life  Tenant  and  Re- 
maindermen Conveys  Fee  Sim,ple, — Wills, — Where  there  was 
nothing  in  the  will  to  prevent  the  widow  from  conveying  her 
life  estate,  nor  to  prevent  the  four  children  of  testator  from 
conveying  their  remainders,  the  deed  of  the  widow  and  three 
of  the  children  to  the  other  child,  made  him  the  owner  in-  fee 
simple  of  the  lands  conveyed,  whether  the  grantors  be  con- 
sidered as  devisees  or  as  heirs  of  the  decedent,    p.  324. 

2.  Estoppel. — Covenant  of  Warranty, — Deeds, — An  heir  and  dev- 
isee of  testator  who  acquired  the  fee  to  lands  of  testator  by 
deeds  from  the  widow  and  other  heirs  and  devisees,  and  con- 
veyed the  lands  by  warranty  deed,  was  estopped  by  his  deed 
from  claiming  any  interest  in  such  lands  under  the  will.    p.  325. 

From  Grant  Circuit  Court ;  J.  F.  Charles,  Judge. 
Action  by  Ruth  A.  Lloyd  against  Henry  0.  Dibble  and 
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othiers.    From  a  judgment  for  plaintiff,  certain  defend- 
ants appeal.    Affirmed. 

John  A.  Kersey,  for  appellants. 

G.  A.  Henry  and  Marshall  Williams,  for  appellee. 

Enloe,  p.  J. — ^This  action  was  brought  by  the  appel- 
lee Ruth  A.  Lloyd  to  quiet  her  title  to  certain  lands  in 
Grant  county,  Indiana.  The  complaint  was  in  one  para- 
graph, and  the  appellants  and  others  were  named  as  de- 
fendants therein.  The  appellants  filed  an  answer  in  one 
paragraph,  to  which  a  demurrer  was  sustained,  and  ap- 
pellee Lloyd,  all  other  defendants  having  been  defaulted, 
had  judgment  quieting  her  title  in  and  to  said  land.  The 
error  assigned  is  the  action  of  the  court  in  sustaining 
the  demurrer  to  said  answer. 

The  plaintiff  alleged  in  her  complaint  that  she  was  the 
owner  of  the  lands  in  question  in  fee  simple  by  virtue  of 
a  certain  deed  of  conveyance  to  her  duly  .executed  and 
delivered  by  Mary  E.  Dibble  et  aX. ;  that  she  was  in  law- 
ful possession  of  said  land;  that  the  grantors  at  the 
time  they  executed  said  deed  were  in  possession  of  said 
land,  owned  the  same  in  fee  simple  and  had  good  right 
to  convey  the  same;  that  immediately  after  the  execu- 
tion of  said  deed  plaintiff  took  possession  of  the  lands 
under  color  of  said  deed  and  had  since,  and  then  was, 
in  the  actual,  sole,  exclusive,  open,  notorious  and  ad- 
verse use,  enjoyment,  occupancy  and  possession  of  the 
same ;  that  she  and  those  under  whom  she  claimed  have 
held  exclusive,  continuous,  open  and  notorious  adverse 
possession  of  all  of  said  land  under  claim  of  title  and 
ownership  for  more  than  twenty  years  past ;  that  there 
were  breaks  and  hiatuses  in  the  record  title  to  part  of 
said  land  and  apparent  defects  in  the  title  thereto,  on 
account  of  defective  and  inaccurate  descriptions  therein, 
appearing  in  matters  of  record  affecting  such  title,  by 
Vol.  73—21 


322         APPELLATE  COURT  OF  INDIANA, 


Dibble  v.  Lloyd— 73  Ind.  App.  320. 


reason  whereof  clouds  were  cast  upon  her  title;  that 
certain  persons,  among  whom  were  appellants  herein, 
were  asserting  and  claiming  some  right,  title,  or  inter- 
est in  and  to  said  real  estate,  which  claims  were  without 
right,  unfounded  and  a  cloud  upon  her  title,  and  prayer 
that  her  title  might  be  quieted. 

The  appellants  appeared  and  filed  answer,  alleging 
in  substance  the  following  facts:  That  appellants 
Henry  0.  Dibble  and  Ethel  Dibble  are  husband  and 
wife ;  that  Henry  0.  Dibble  is  a  son  and  heir  of  Owen  E. 
Dibble,  deceased;  that  in  December,  1911,  said  Owen  E. 
Dibble  died  testate,  leaving  Mary  E.  Dibble,  his  widow, 
and  Bessie  Brinker,  Clara  Dibble  and  Elizabeth  Dibble, 
his  daughters,  and  appellant  Henry  0.  Dibble,  his  son, 
as  his  only  heirs  at  law;  that  at  the  time  of  his  death 
said  Owen  E.  Dibble  was  the  owner  in  fee  simple  of  the 
real  estate  described  in  plaintiff's  complaint. 

Said  answer  further  avers  that  by  item  3  of  his  will 
Owen  E.  Dibble  provided  as  to  his  real  estate  as  follows : 

"I  will,  devise  and  bequeath  to  my  beloved  wife 
Mary  E.  Dibble,  subject  to  the  payments  specified 
in  items  one  and  two  of  this  will,  all  my  property 
both  real  and  personal  of  every  kind  and  descrip- 
tion of  which  I  may  die  the  owner  to  have  and  to 
hold  for  her  own  use,  benefit,  comfort  and  conveni- 
ence during  the  period  of  her  natural  life,  with  full 
power  to  mortgage,  sell  and  convey  the  same  or  any 
part  thereof  in  fee  simple,  and  to  appropriate  the 
proceeds  thereof  to  her  own  use,  benefit,  necessity 
and  comfort;  and  all  conveyances  of  real  estate  by 
her  made  in  the  exercise  of  such  power  shall  pass  a 
title  in  fee  to  the  purchaser.  It  being  my  will  and 
intention  that  while  giving  to  my  wife  a  life  estate 
only  in  my  said  property,  yet  she  shall  have  the 
power  to  use  and  enjoy  the  same  as  though  it  were 
devised  to  her  in  fee." 

It  is  further  alleged  that  the  payments  specified  in 
said  items  1  and  2  of  said  will  were  the  debts  and 
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funeral  expenses  of  said  testator,  and  a  legacy  of  $200 
to  each  of  his  four  children,  all  of  which  had  been  paid 
out  of  his  estate. 

It  is  further  alleged  that  in  item  4  of  said  will  it  was 
provided  as  follows: 

"After  the  death  of  my  said  wife  I  will,  devise 
and  bequeath  all  the  residue  of  my  estate  both  real 
and  personal  which  may  remain  after  the  full  pay- 
ment of  her  funeral  expenses  to  my  four  children 
above  named  in  equal  portions,  share  and  share 
alike  and  in  case  they  or  either  of  them  are  dead 
then  to  their  children." 

It  is  further  alleged  that  the  four  children  mentioned 
in  said  item  4  are  the  appellant  Henry  0.  Dibble,  and 
the  appellees  Bessie  Brinker,  Clara  Dibble  and  Elizabeth 
Dibble. 

It  is  further  alleged  that  on  May  5,  1914,  the  widow 
and  the  two  daughters  Bessie  Brinker  and  Clara  Dibble 
executed  a  warranty  deed  for  said  real  estate  to  the 
appellant  Henry  0.  Dibble,  and  that  on  August  3,  1914, 
said  Elizabeth  Dibble,  she  having  then  become  of  full 
age,  executed  to  appellant  Henry  0.  Dibble,  a  quit-claim 
deed  for  her  interest  in  and  to  said  land ;  that  the  con- 
sideration expressed  in  said  first  deed  was  $13,280,  of 
which  the  sum  of  $5,000  was  procured  by  said  Henry  0. 
Dibble  from  the  Farmers'  Trust  &  Savings  Company, 
said  Henry  O.  Dibble  executing  to  said  trust  company 
a  mortgage  on  said  lands  to  secure  the  payment  of  the 
same,  and  that  said  grantee  gave  to  said  widow  his  per- 
sonal note  for  $8,280,  the  residue  of  said  expressed  con- 
sideration, secured  by  a  second  mortgage  on  said  prem- 
ises. 

It  is  further  alleged  that  on  December  7,  1914,  the 
appellants  herein  executed  their  warranty  deed  for  said 
real  estate  to  said  Mary  E.  Dibble  for  the  expressed  con- 
sideration of  $13,280,  the  grantee  assuming  and  agree- 
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ing  to  pay  said  $5,000  mortgage,  and  surrendering  the 
note  she  then  held  against  appellant  Henry  0.  Dibble 
for  the  sum  of  $8,280  and  releasing  and  satisf3dng  said 
mortgage  securing  the  same. 

It  is  further  alleged  that  on  January  8,  1915,  said 
widow,  Mary  E.  Dibble,  executed  a  warranty  deed  for 
said  real  estate  to  the  three  daughters  for  the  expressed 
consideration  of  $8,000,  reserving  to  herself  a  life  estate 
in  and  to  said  real  estate. 

It  is  further  alleged  that  on  February  2,  1918,  the 
widow  and  said  three  daughters  executed  a  warranty 
deed  for  the  real  estate  to  appellee  Ruth  A.  Lloyd,  for 
the  expressed  consideration  of  $13,500,  said  appellee  as- 
suming and  agreeing  to  pay  said  $5,000  mortgage  to 
said  Farmers'  Trust  and  Savings  Company. 

There  are  many  other  averments  in  said  paragraph 
of  answer  not  material  to  any  issue  and  therefore  not 
herein  set  out,  but  there  is  no  attempt  to  impeach  ap- 
pellant's deed  of  December  7,  1914,  as  having  been 
fraudulently  obtained. 

The  appellant  Henry  0.  Dibble  bases  his  claim  to  an 
interest  in  the  lands  in  question  upon  the  above-quoted 
provision  in  the  will  of  his  father,  Owen  E.  Dibble,  and 
claims  that  he  is  the  owner  of  an  undivided  one-fourth 
interest  in  said  lands  as  a  remainderman;  that  the 
power  of  sale  given  in  said  will  was  not  exercised  by  his 
mother  in  the  manner  and  for  the  purpose  named  in  said 
will ;  such  conveyance  was  therefore  a  nullity. 

In  the  state  of  this  record,  we  are  not  called  upon  to 

determine  the  questions  presented  by  the  appellants.    If 

we  should  give  full  effect  to  their  contention  con- 

1.  ceming  the  legal  effect  of  said  will — ^that  the 
widow,  Mary  E.  Dibble,  took,  under  the  terms 
of  said  will,  a  life  estate,  with  remainder  over  to  the 
named  children,  Bessie  Brinker,  Clara  Dibble,  Eliza- 
beth Dibble,  and  Henry  0.  Dibble,  appellant — still  there 
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was  nothing  in  said  will  to  prevent  said  widow  from 
conveying  her  said  life  estate,  nor  to  prevent  said  chil- 
dren from  conveying  their  interest  as  remaindermen. 
It  therefore  follows  that  when  the  widow  and  said 
daughters  executed  their  said  deeds  in  May  and  August, 
1914,  to  appellant  Henry  0.  Dibble,  he  became  the  owner 
of  said  lands  in  fee  simple,  whether  said  deeds  be  con- 
sidered as  made  by  said  parties  either  as  devisees,  or  as 
heirs  of  said  Owen  E.  Dibble. 

Appellant,  then  being  the  owner  of  said  lands  in  fee 

simple,  conveyed  said  lands  by  warranty  deed,  and  such 

deed  is  not  impeached  by  any  of  the  averments 

2.  of  said  answer.  He  is  therefore  now  estopped  to 
claim  any  interest  under  said  will  in  the  lands  so 
conveyed,  by  reason  of  his  having  executed  his  said  deed. 
McAdams  V.  Bailey  (1907),  169  Ind.  518,  82  N.  E.  1057, 
124  Am.  St.  240,  13  L.  R.  A.  (N.  S.)  1003,  and  author- 
ities there  cited. 

We  find  no  error  in  this  record.  The  judgment  is 
therefore  affirmed. 


Board  of  Commissioners  op  the  County  op 

Daviess  v.  Fulkerson. 

[No.  10,357.    Filed  May  24,  1920.] 

Counties. — Actiona  on  Claims* — No  Appropruuioru — Schools  and 
School  Districts, — In  an  action  to  recover  the  reasonable  value 
of  services  as  upon  an  implied  agreement,  in  the  capacity  of 
assistant  to  the  county  superintendent,  the  failure  of  the 
county  council  to  make  an  appropriation  is  a  good  defense 
under  §5942  Bums  1914,  Acts  1899  p.  343. 

From  Daviess  Circuit  Court ;  James  W.  Ogdon,  Judge. 

Action  by  Minnie  C.  Fulkerson  against  the  board  of 
commissioners  of  the  county  of  Daviess.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Reversed, 
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Artfeter  Rogers  and  Atom  Padgett,  for  appellant. 
Hastings  &  AUen,  M.  S.  Hastings,  E.  E.  Hastings,  J. 
G.  AUen  and  A.  W,  AUen,  for  appellee. 

McMahan,  C.  J. — Appellee  recovered  a  judgment 
against  appellant  in  the  sum  of  $81  for  services  alleged 
to  have  been  rendered  by  her  as  an  assistant  to  the 
county  superintendent  of  Daviess  county,  Indiana. 

Section  6400c  Bums  1914,  Acts  1911  p.  156,  in  force 
April  21,  1911,  provides  that  the  board  of  county  com- 
missioners may  authorize  the  county  superintendent  to 
appoint  an  assistant,  who  shall  receive  for  his  services 
an  amount  not  to  exceed  $3  per  day  for  not  to  exceed 
120  days  in  any  one  year. 

Alva  0.  Fulkerson  was  county  superintendent  of 
Daviess  county,  Indiana,  from  January  1,  1911,  to 
August  16,  1917.  On  April  10,  1911,  ten  days  before 
§6400c,  supra,  went  into  effect,  the  board  of  commis- 
sioners of  said  county  made  an  order  by  which  they  at- 
tempted to  authorize  the  county  superintendent  to 
appoint  an  assistant,  and  on  the  same  day  said  superin- 
tendent  appointed  appellee  as  his  assistant.  Without 
any  other  appointment  she  acted  as  such  assistant  until 
August  14,  1917. 

The  county  council  appropriated  sufficient  money  each 
year  to  pay  such  assistant,  except  that  it  failed  and  re- 
fused to  make  any  appropriation  for  the  payment  of 
such  assistant  after  January  1,  1917.  Said  board  of 
commissioners  in  regular  session  made  and  entered  of 
record  an  order  authorizing  said  superintendent  to  ap- 
point an  assistant  for  the  year  1917.  The  date  upon 
which  this  order  was  made  is  not  disclosed  by  the  rec- 
ord, but,  from  the  contents  of  the  order,  we  have  reason 
to  believe  that  it  was  made  after  January  1,  1917.  The 
order  of  the  board  authorizing  the  county  superintend- 
ent to  appoint  an  assistant  did  not  designate  or  fix  the 
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compensation  to  be  paid  to  such  assistant,  and  there  is 
nothing  in  the  record  to  show  that  there  was  any  ar- 
rangement or  agreement  between  appellee  and  the 
county  superintendent  concerning  her  compensation. 
Appellee  under  the  appointment  of  April  10,  1911,  per- 
formed services  in  1917  as  follows:  In  January,  ten 
days ;  February,  nine  days ;  March,  twelve  days ;  April, 
fourteen  days;  May,  fourteen  days;  June,  eight  days; 
July,  seven  days ;  August,  four  days.  Appellee's  claims 
for  said  services  were  rejected  and  disallowed  by  the 
commissioners  of  said  county  for  the  reason  that  no 
money  had  been  appropriated  by  the  county  council  with 
which  to  pay  the  same. 

The  court  sustained  a  demurrer  to  appellant's  answer 
and  overruled  its  motion  foi*  a  new  trial.  The  only 
question  which  we  are  called  upon  to  determine  is :  Can 
appellee,  in  the  absence  of  an  appropriation  by  the 
county  council,  maintain  an  action  against  the  appel- 
lant for  compensation  as  assistant  to  the  county  super- 
intendent? 

The  county  superintendent  is  required  each  year  to 
prepare  an  itemized  estimate  of  the  amount  of  money 
required  for  his  office  for  the  ensuing  calendar  year. 
§§5933,  5934  Bums  1914,  Acts  1899  p.  343,  §§16,  17. 
Such  estimate  must  be  filed  with  the  county  auditor  and 
by  him  presented  to  the  county  council  for  action  at  its 
regular  annual  meeting  in  September  of  each  year. 
§5937  Bums  1914,  Acts  1899  p.  343,  §20. 

Section  5939  Bums  1914,  Acts  1899  p.  343,  §22, 
authorized  the  pa5anent  of  certain  moneys  out  of  the 
county  treasury  without  an  appropriation  by  the  county 
council  and  concludes  as  follows:  "In  all  other  in- 
stances no  warrant  shall  be  drawn  upon,  or  money  paid 
out  of  the  county  treasury,  unless  an  appropriation  by 
the  county  council  therefor  has  been  made,  for  the  cal- 
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endar  year  in  which  the  payment  is  made,  and  which 
appropriation  remains  unexhausted." 

Claims  such  as  that  asserted  by  appellee  are  not 
found  within  the.  excepted  claims.  Under  this  section 
it  is  clear  that  the  auditor  could  not  be  required  to  draw 
a  warrant  for  the  payment  of  appellee's  claim  without 
a  showing  that  a  sufficient  amount  of  money  had  been 
appropriated  and  remained  in  the  treasury  unexpended 
and  available  for  the  purpose  of  such  warrant.  State, 
ex  rel.  v.  Parks  (1907),  169  Ind.  93,  81  N.  E.  76. 

Section  5942  Bums  1914,  Acts  1899  p.  343,  §25,  pro- 
vides that :  "No  board  of  county  commissioners,  officer, 
agent  or  employe  of  any  county  shall  have  power  to  bind 
the  county  by  any  contract  or  agreement,  or  in  any  other 
way,  to  any  extent  beyond  the  amount  of  money  at  the 
time  already  appropriated  by  ordinance  for  the  purpose 
of  the  obligation  attempted  to  be  incurred,  and  all  con- 
tracts  and  agreements,  express  or  implied,  and  all  obli- 
gations of  any  and  every  sort,  beyond  such  existing 
appropriation,  are  declared  to  be  absolutely  void." 

In  an  action  on  a  claim  created  in  violation  of  this 
section,  the  failure  of  the  county  council  to  make  an  ap- 
propriation is  a  good  defense.  Board,  etc.  v.  Pike  Civil 
Tp.  (1907),  168  Ind.  535,  81  N.  E.  489. 

Appellee's  theory  upon  the  trial  was  that  she  was 
entitled  to  recover,  upon  an  implied  agreement,  the  rea- 
sonable value  of  her  services.  By  that  theory  the  action 
of  the  trial  court  in  sustaining  a  demurrer  to  appellant's 
answer  and  in  overruling  its  motion  for  a  new  trial 
must  be  judged. 

Section  5942,  supra,  provides  that  all  contracts  and 
agreements,  express  or  implied,  and  all  obligations  of 
any  and  every  sort  beyond  existing  appropriations  shall 
be  absolutely  void.  This  language  is  plain  and  needs 
no  construction.  We  think  the  claim  appellee  seeks  to 
recover  is  within  the  statute,  and  that  the  absence  of 
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an  appropriation  by  the  county  council  to  pay  the  claim 
preventi^  a  recovery. 

Appellee  contends  that  courts  have  power  to  render 
judgments  against  a  county  on  valid  claims  in  advance 
of  any  appropriation  being  made  for  the  payment  of 
such  claims.  This  may  be  true,  but,  as  said  by  the  Su- 
preme Court  in  Board,  etc.  v.  McGregor  (1909),  171 
Ind.  634,  642,  87  N.  E.  1,  17  Ann.  Cas.  333:  "The 
cause  of  action  must  not  be  founded  upon  any  contract 
or  order  of  court  made  since  the  taking  effect  of  the 
county  reform  law." 

Judgment  reversed,  with  directions  to  sustain  appel- 
lant's  motion  for  a  new  trial,  and  for  further  proceed- 
ings consistent  with  this  opinion. 


MoRiARiTY,  Receiver,  v.  Hickam  et  al. 

[No.  10,363.    Filed  May  26,  1920.] 

1.  Appeal. — Briefs, — Exceptions, —  Review, —  Where  appellant's 
brief  fails  to  show  any  exception  to  the  ruling  complained  of, 
he  has  no  right  to  a  reversal,    p.  330. 

2.  Appeal. — Briefs. —  Points, —  Waiver, —  Evidence, —  The  ques- 
tion of  the  sufficiency  of  the  evidence  is  waived  by  failure  to 
refer  thereto  by  propositions  and  authorities  in  appellant's 
brief,    p.  331. 

3.  Appeal. — Instructions, — Correct  Result, — ^Where  the  verdict 
was  right  upon  the  evidence,  contentions  as  to  instructions 
given  will  not  be  considered,    p.  331. 

4.  Appeal.  —  Briefs.  —  Exclusion  of  Exhibit.  —  Evidence.  —  No 
question  is  presented  as  to  the  exclusion  of  an  exhibit  where 
neither  the  exhibit,  the  ruling,  nor  the  exception  to  the  ruling 
are  shown  in  the  brief,    p.  331. 

5.  Parties. — Objections, — Time  to  Present, — An  attempt  to  pre- 
sent a  question  of  defect  of  parties  made  for  the  first  time  at 
the  close  of  the  evidence,  is  too  late.    p.  331. 

6.  New  Trial. — Newly-Discovered  Evidence, —  CumuUUive, —  It 
is  not  error  per  se  to  deny  a  new  trial  on  the  grounds  of  newly- 
discovered  evidence  that  is  merely  cumulative,  such  question 
being  within  the  sound  discretion  of  the  court,    p.  332. 


330         APPELLATE  COURT  OF  INDIANA, 

Moriarity,  Rec,  v,  Hickam — 73  Ind.  App.  329. 

From  Monroe  Circuit  Court ;  Robert  W.  Miers,  Judge. 

Action  by  Willis  Hickam  and  others  against  John  A. 
Moriarity,  as  receiver  of  the  Central  Union  Telephone 
Company.  From  a  judgment  for  plaintiffs,  the  defend- 
ant appeals.    Affirmed. 

Samuel  0.  Pickens,  Charles  W.  Moores,  R.  F.  David- 
son  and  Owen  Pickens,  for  appellant. 

Homer  Elliott,  Miller  &  Blair  and  Hickam  &  Hickam, 
for  appellees. 

Nichols,  J. — ^This  appeal  is  from  a  judgment  recov- 
ered by  appellees  against  appellant,  in  an  action  in 
which  appellant  is  charged  with  negligently  construct- 
ing and  maintaining  a  service  wire  of  the  Central  Union 
Telephone  Company,  extending  from  its  main  line  to 
appellees'  garage,  so  as  to  allow  it  to  come  in  contact 
with  a  high-voltage  wire  of  the  Spencer  Electric  Light, 
Power,  Heat  and  Water  Company,  and  also  to  come  in 
contact  with  a  metal  roof  of  appellees'  garage,  thereby 
negligently  transmitting  the  current  from  its  main  wire 
and  from  the  wire  of  the  lighting  company  to  such  nietal 
roof,  and  thence  to  a  gasoline  tank  in  such  garage,  which 
resulted  in  setting  fire  to  and  destroying  the  same, 
together  with  two  automobiles  and  other  property  con- 
tained therein. 

.  The  only  error  assigned  is  the  action  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial.    Appel- 
lant's brief  does  not  show  any  exception  to  this 
1.     ruling  of  the  court,  and  this  court  cannot  know 
whether  or  not  such  an  exception  was  or  was  not 
reserved  without  searching  the  record,  independent  of 
any  assistance  given  by  the  brief.     Appellees  called  at- 
tention to  this  defect,  but  appellant  has  failed  to  remedy 
it.    All  presumptions  are  in  favor  of  the  ruling  of  the 
trial  court,  and  the  duty  rests  upon  appellant  to  show 
by  his  brief  that  an  error  has  been  committed  by  the 
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trial  court  to  which  he  duly  excepted  at  the  time  and, 
failing  so  to  do,  he  has  no  right  to  a  reversal  of  the 
judgment  appealed  from.  Chastain  v.  Board,  etc. 
(1918),  68  Ind.  App.  162,  119  N.  E.  1007;  Brayton  V. 
City  of  RushviUe  (1918) ,  68  Ind.  App.  238, 120  N.  E.  48. 
While  appellant  in  his  motion  for  a  new  trial  has  as- 
signed the  insufficiency  of  the  evidence  to  sustain  the 
verdict,  such  question  is  not  presented  by  appel- 

2.  lant  on  appeal  by  any  reference  thereto  in  his 
propositions  and  authorities.     Such  question  is 

therefore  waived  and  the  presumption  that  the  evidence 
was  sufficient  to  sustain  the  verdict  is  unchallenged. 

We  have  examined  the  evidence  as  set  out  in  appel- 
lant's brief  and  supplemented  in  appellees'  brief,  and 
from  it  we  hold  that  it  appears  that  a  right  re- 

3.  suit    was    reached.    Appellant    contends    that 
certain   instructions  given  by  the  court  were 

erroneous,  but  we  do  not  need  to  consider  them  for,  even 
if  they  were  erroneous,  such  error  would  not  justify  a 
reversal  where  the  verdict  was  right  upon  the  evidence. 
StockweU  V.  Brant  (1884),  97  Ind.  474;  Indianapolis  St. 
R.  Co.  V.  Schomberg  (1905),  164  Ind.  Ill,  72  N.  E. 
1041 ;  First  Nat.  Bank  V.  Hansford  (1914) ,  55  Ind.  App. 
663,  668, 104  N.  E.  604;  Inland  Steel  Co.  v.  Ilko  (1914), 
181  Ind.  72, 103  N.  E.  7 ;  Mishler  v.  Chicago,  etc.,  R.  Co. 
(1919),  188  Ind.  189,  122  N.  E.  657. 

Appellant  complains  that  the  court  erred  in  excluding 

from  the  jury  its  exhibit  C,  but  we  do  not  find  this 

exhibit  in  the  appellant's  brief,  nor  is  the  ruling 

4.  of  the  court  excluding  it,  nor  the  exception  to 
the  ruling  of  the  court,  shown  in  the  brief.    The 

question  is  not  properly  presented. 

Even  if  it  were,  the  question  was  waived  by  not  being 
presented  in  time.     It  was  not  presented  until  at 

5.  the  close  of  the  evidence  at  the  trial.     This  was 
too  late.    If  there  was  a  defect  of  parties,  it 
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should  have  been  presented  earlier  in  the  proceedings. 
Atkinson  v.  Mott  (1885),  102  Ind.  431,  26  N.  E.  217. 
There  was  no  error  in  overruling  the  motion  for  a 
new  trial  upon  the  ground  of  newly-discovered  evi- 
dence, for  the  reason  that  such  evidence  was 
6.    merely  cumulative;  the  question  was  within  the 
sound  discretion  of  the  court,  and  such  discretion 
was  not  abused. 
Judgment  affirmed. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Baker. 

[No.  9,831.    Filed  November  6,  1919.     Rehearing  denied  May  25, 

1920.] 

Master  and  Servant. — Extra  CompenscUion. — Evidence  of  Conr 
tract  far. — Evidence  examined  and  held  to  show  that  there  was 
no  implied  agreement  to  pay  a  porter  for  extra  services  as>  a 
brakeman,  where  he  had  applied  for  employment  as  porter  or 
for  such  other  services  as  might  be  necessary  or  required  of 
him,  and  had  done  the  work,  including  the  so-called  extra  serv- 
ices for  nearly  eighteen  months,  accepting  without  complaint 
or  protest  the  amount  agreed  upon  under  his  contract  of  em- 
ployment in  half-monthly  installments  upon  regular  pay  days. 

From  Clark  Circuit  Court ;  James  W.  Fortune,  Judge. 

Action  by  Harry  W.  Baker  against  the  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company. 
From  a  judgment  for  i)laintiff,  the  defendant  appeals. 
Reversed, 

M.  Z.  Stannard  and  Jonas  G.  ffottwrd,  for  appellant. 
Frank  S.  Roby,  H.  W.  Phipps  and  Burdette  C.  Lutz, 
for  appellee. 

Batman,  J. — ^This  is  an  action  by  appellee  against  ap- 
pellant, based  on  a  claim  for  additional  compensation 
for  services  rendered  by  him  as  brakeman  during  a  pe- 
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riod  of  time 'in  which  he  was  regularly  employed  by 
appellant  at  a  fixed  compensation  as  porter  on  appel- 
lant's passenger  trains,  running  from  Louisville,  Ken- 
tucky, to  Logansport,  Indiana.  Issues  were  joined,  and 
the  cause  was  tried  before  a  jury.  A  verdict  was  re- 
turned in  favor  of  appellee  together  with  its  answers  to 
certain  interrogatories  submitted  by  the  court.  After 
motion  by  appellant  for  judgment  on  such  answers  not- 
withstanding the  general  verdict,  judgment  was  ren- 
dered in  favor  of  appellee. 

Appellant  has  assigned  the  actions  of  the  court  in 
overruling  its  demurrer  to  the  second  paragraph  of  com- 
plaint, in  sustaining  appellee's  demurrer  to  the  fourth 
and  fifth  paragraphs  of  its  answer,  in  overruling  its 
motion  for  judgment  on  the  answers  to  the  interroga- 
tories, and  in  overruling  its  motion  for  a  new  trial,  as 
the  errors  on  which  it  relies  for  a  reversal  of  the  judg- 
ment in  this  cause.  We  shall  proceed  at  once  to  consider 
the  action  of  the  court  in  overruling  appellant's  motion 
for  judgment  on  the  answers  to  the  interrogatories  not- 
withstanding the  general  verdict,  as  the  conclusion  we 
have  reached  in  that  regard  renders  it  unnecessary  to 
consider  any  of  the  other  alleged  errors  assigned. 

The  issues  and  facts  in  this  case  and  the  questions 
presented  thereon  are  very  similar  to  those  in  the  recent 
case  of  Pittsburgh,  etc.,  R.  Co.  v.  Marable  (1920),  189 
Ind.  278,  124  N.  E.  393,  126  N.  E.  849.  In  that  case 
the  court  stated  in  substance  that,  while  a  person  em- 
ployed to  perform  services  for  a  stated  remuneration 
during  a  specified  period  may  be  entitled  under  some 
circumstances  to  recover  additional  compensation  for 
extra  services  rendered  at  the  request  of  his  employer, 
even  though  the  contract  of  employment  makes  no  pro- 
vision for  such  extra  compensation,  the  right  to  such 
compensation  depends  on  the  existence  of  a  contract  to 
that  effect,  either  expressed  or  implied;  that  whether 
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such  contract  existed  is  one  of  fact,  which  should  be 
generally  left  to  a  jury  for  decision ;  but,  in  cases  where 
only  one  inference  can  be  reasonably  drawn  from  the 
nature  of  the  services  and  the  attending  circumstances, 
and  where  there  is  no  room  for  reasonable  minds  to 
differ,  the  question  should  be  decided  by  the  court. 

In  the  instant  case  the  complaint  does  not  allege  that 
there  was  any  express  promise  on  the  part  of  appellant 
to  pay  appellee  any  additional  compensation  for  any 
part  of  the  extra  services  alleged  to  have  been  rendered. 
It  follows  that  appellee  must  recover,  if  a  recovery  is 
had,  upon  the  theory  of  an  implied  promise  to  pay  for 
the  services  which  he  claims  were  outside  of  his  regular 
employment.  The  general  verdict  of  the  jury  must  be 
accepted  as  a  finding  that  there  was  such  an  implied 
promise  on  the  part  of  appellant.  We  must  therefore 
consider  whether  the  answers  to  the  interrogatories  are 
in  irreconcilable  conflict  with  the  general  verdict  in  that 
regard. 

These  answers  show  that,  on  February  4,  1914,  appel- 
lee filed  an  application  with  appellant,  in  which  he  ap- 
plied for  employment  as  porter,  or  for  such  other  serv- 
ice as  might  be  necessary  or  required  of  him  by  appel- 
lant from  time  to  time;  that  in  such  application  appel- 
lee agreed  that,  if  he  was  accepted  as  an  employe  in 
pursuance  of  said  application,  he  would  observe  all  of 
appellant's  rules  and  regulations ;  that,  in  pursuance  of 
said  application,  appellee  was  employed  by  appellant  to 
work  on  its  passenger  trains  running  from  Louisville, 
Kentucky,  to  Logansport,  Indiana,  and  under  such  em- 
ployment did  work  for  appellant  on  such  trains  from 
time  to  time,  from  February  18,  1914,  to  August  15, 
1915;  that,  while  so  working,  appellee  was  required  to 
keep  the  cars  sanitary,  to  pick  up  papers  and  waste  in 
the  cars,  to  sweep  the  floors  of  the  cars,  to  look  after  the 
closets  and  clean  the  same,  to  regulate  the  heat  and 
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ventilation  of  the  cars,  to  call  stations,  to  assist  pas- 
sengers on  and  off  the  train,  to  help  the  baggage-master 
when  necessary  in  loading  and  unloading  heavy  bag- 
gage, to  make  couplings  occasionally,  to  assist  in  repair- 
ing hot  boxes  occasionally,  and  after  receiving  a  switch 
key  to  unlock  switches  and  set  switches  and  to  close 
switches  in  certain  instances,  and  when  not  engaged  in 
other  duties  to  keep  a  lookout  for  trains,  and  after  trains 
had  stopped  at  stations  to  give  signals  to  the  engineer, 
indicating  that  the  passengers  had  been  loaded  and  the 
train  was  ready  to  start,  and  to  do  such  other  things 
as  were  required  of  him  by  appellant;  that  appellant 
paid  appellee  for  said  services  the  amount  agreed  upon 
under  his  contract  of  employment,  in  half-monthly  in- 
stallments, on  its  regular  pay  days,  and  that  the  sums 
so  paid  were  on  the  occasion  of  each  payment  accepted 
without  complaint  or  protest;  that  appellant  believed 
that  appellee  accepted  said  payments  so  made  in  full 
settlement  of  all  sums  then  due  and  owing  him  for  work 
done  by  him  on  appellant's  passenger  trains;  and  that 
the  work  for  which  said  payments  were  made  was  all 
work  which  appellee  performed  for  appellant  on  its 
passenger  trains  from  February  18,  1914,  to  August 
15,  1915. 

From  a  consideration  of  these  facts  we  are  clearly 
of  the  opinion  that  there  was  no  implied  agreement  for 
the  payment  of  additional  compensation  for  any  part  of 
the  services  so  rendered ;  and,  as  this  action  is  not  based 
on  an  express  promise  to  pay  for  the  alleged  extra  serv- 
ices, it  cannot  be  said  that  there  was  any  agreement  on 
which  the  general  verdict  can  stand.  This  being  true, 
the  judgment  must  be  reversed  and,  while  we  might  di- 
rect the  trial  court  to  sustain  appellant's  motion  for 
judgment  on  the  answers  to  the  interrogatories  notwith- 
standing the  general  verdict,  we  are  of  the  opinion  that 
the  ends  of  justice  will  be  best  subserved  if  another 
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trial  is  had.  The  judgment  is  therefore  reversed  with 
directions  to  the  trial  court  to  sustain  appellant's  motion 
for  a  new  trial. 


Van  Der  Veer  v.  Union  Trust  Company  of 
Indianapolis,  Executor,  et  al. 

[No.  10,558.    Filed  May  26,  1920.] 

1.  Appeal. — Right  of  Appeal. — Dismissal  of  Intervening  Peti- 
tion,— A  tax  ferret  who  was  by  intervening  petition  a  party  to 
the  county's  action  to  collect  taxes  on  property  omitted  from 
assessment  could  appeal  from  the  judgment  of  the  court  dis- 
missing his  petition,  although  the  county  had  compromised  and 
dismissed  its  action,    p.  839. 

2.  Parties. — Intervention, — Nature  of  Right, — The  right  of  in- 
tervention, which  did  not  exist  at  common  law,  is  the  admission, 
by  leave  of  court,  of  a  person  not  an  original  party  to  the  pend- 
ing proceedings  by  which  such  person  becomes  a  party  thereto 
for  the  protection  of  some  right  or  interest  alleged  by  him  to 
be  affected  by  the  proceedings,    p.  340. 

3.  PABTIBS. — Action  by  County  to  Collect  Taxes  on  Omitted 
Property. — Right  of  Tax  Ferret  to  Intervene. — ^Under  §273 
Bums  1914,  §272  R.  S.  1881,  a  tax  ferret  employed  by  the 
county  under  a  contract  to  pay  him  a  sum  equal  to  a  stipulated 
percentage  of  the  amount  of  taxes  recovered  as  a  result  of  his 
efforts  had  no  interest  in  the  subject-matter  of  the  county's 
suit  to  recover  taxes  on  property  omitted  from  assessment  and 
discovered  by  him  entitling  him  to  intervene  in  the  suit,  about 
to  be  compromised  between  the  county,  attorney-general,  and 
the  executors  and  heirs  sought  to  be  assessed,    p.  340. 

From  Floyd  Circuit  Court ;  James  W.  Fortune,  Judge. 

Proceedings  to  collect  taxes  on  property  omitted  from 
assessment  by  the  board  of  commissioners  of  the  county 
of  Floyd  against  the  Union  Trust  Company  of  Indian- 
apolis, executor  of  the  will  of  Newland  T.  De  Pauw, 
wherein  Ferdinand  P.  Van  Der  Veer  filed  an  intervening 
petition.  From  a  judgment  dismissing  the  petition,  the 
petitioner  appeals.    Affirmed. 
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Samuel  D.  Miller,  Frank  C.  Dailey,  C.  W.  Schindler 
and  WilRam  H.  Thompson,  for  appellant. 

Charles  L.  Jewett,  Walter  V.  BuUeit  and  Henry  E. 
Jewetty  for  appellees. 

Enloe,  p.  J. — On  and  prior  to  May  13,  1912,  Harry 
L.  Glenn  and  appellant,  Ferdinand  P.  Van  Der  Veer, 
were  partners  doing  business  under  the  firm  name  and 
style  of  Glenn  and  Van  Der  Veer,  as  "tax  ferrets,'*  and 
on  said  date  entered  into  a  contract  with  the  board  of 
county  commissioners  of  Floyd  county,  Indiana,  by 
which  they,  for  and  in  consideration  of  the  promise  of 
said  board  of  commissioners  to  pay  to  them,  for  services 
to  be  by  them  rendered  in  that  behalf,  a  sum  equal  to 
thirty-five  per  cent,  "of  the  amount  of  all  taxes  col- 
lected by  the  said  county  or  its  officials  for  any  and  all 
purposes,"  agreed  to  make  diligent  search  of  records, 
etc.,  to  endeavor  to  discover  property  subject  to  taxation 
in  said  county,  but  which  had  escaped  taxation.  The 
said  payment  to  be  made  to  said  investigators  as  such 
omitted  taxes  were  collected  by  the  county  treasurer. 

On  December  30, 1912,  a  similar  contract  was  entered 
into  by  and  between  said  parties,  but  covering  investi- 
gations not  within  the  first  contract. 

On  September  11,  1913,  said  examiners  filed  with  the 
auditor  of  said  county,  pursuant  to  such  employment,  a 
statement  setting  forth  personal  property,  as  having 
been  owned  by  one  Newland  T.  DePauw,  a  resident  of 
said  county,  and  that  said  personal  property  had  been 
omitted  from  assessment,  though  subject  to  taxation,  in 
the  years  1900,  1901,  1902,  1903,  whereupon  said  audi- 
tor prepared  a  notice  in  writing  and  caused  the  same 
to  be  sent  to  the  said  Newland  T.  DePauw,  requiring 
him  to  show  cause  why  said  omitted  property  should 

* 

not  be  placed  upon  the  tax  duplicate.    Shortly  there- 
VOL,  73—22 
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after  said  Newland  T.  DePauw  died,  and  the  Union 
Trust  Company  of  Indianapolis  was  appointed  and 
qualified  as  executor  of  his  estate,  and  thereafter  said 
auditor  duly  notified  said  executor  to  appear  and  show 
cause,  if  any,  why  said  omitted  property  should  not  be 
placed  upon  the  tax  duplicate.  A  final  hearing  was  had 
on  said  matter  before  said  auditor  on  October  6,  1914, 
which  resulted  in  the  finding  that  the  property  in  ques- 
tion was  "omitted  property,"  and  on  October  16, 1914,  a 
schedule  of  the  same  was  by  said  auditor  duly  certified 
to  the  treasurer  of  said  county,  with  directions  to  enter 
the  same  upon  the  tax  duplicate,  and  to  proceed  to  col- 
lect the  taxes.  Upon  receipt  of  said  schedule  the  prop- 
erty was  at  once  placed  upon  the  tax  duplicate,  and  the 
executor  at  once  notified  thereof,  the  amount  of  said 
added  taxes  being  $12,536.61.  From  this  action  the 
executor  and  the  two  heirs  of  said  Newland  T.  DePauw, 
Mrs.  Knight  and  Mrs.  Gates,  appealed  to  the  Floyd  Cir- 
cuit Court,  where  a  trial  was  had,  the  court  making 
a  special  finding  of  facts  and  stating  conclusions  of  law 
thereon  favorable  to  said  county  auditor,  and  that  the 
said  auditor  should  recover  the  sum  of  $9,202.44  and 
costs. 

Thereupon  the  executor  and  said  heirs  filed  their  mo- 
tion for  a  new  trial,  which  was  by  the  court  taken  under 
advisement.  While  said  motion  was  being  so  considered 
by  the  court,  it  appears  from  the  record  herein  that  the 
board  of  county  commissioners  of  said  county,  with  the 
approval  of  the  Governor,  and  Attorney-General,  en- 
tered into  an  agreement  of  compromise  with  the  exec- 
utor and  heirs,  whereby,  in  consideration  of  their  waiv- 
ing their  right  of  appeal  in  said  cause  and  the  payment 
to  the  treasurer  of  said  county  of  the  sum  of  $5,000, 
said  matter  should  be  fully  settled,  and  said  suit  dis- 
missed at  the  cost  of  the  county. 
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Before  said  matter  was  finally  disposed  of,  the  appel- 
lant, Ferdinand  P.  Van  Der  Veer,  by  leave  of  the  court, 
filed  an  intervening  petition,  which  was  later  amended, 
objecting  to  said  settlement  and  proposed  disposal  of 
the  suit,  and  claiming  to  have  an  interest  therein  by  rea- 
son of  his  said  contract,  and  asking  that  he  be  protected 
and  that  judgment  be  rendered  upon  said  conclusions  of 
law.  This  petition  was,  upon  motion  of  appellees  after 
a  hearing  thereon  and  also  of  the  matters  connected 
with  said  settlement,  stricken  from  the  files,  and  appel- 
lant excepted  thereto.  The  cause  was  then  dismissed 
at  the  cost  of  Floyd  county,  pursuant  to  said  agreement. 

Appellant  filed  his  motion  for  a  new  trial,  assigning 
therein  various  reasons,  none  of  which  are  necessary  to 
be  considered  in  determining  this  controversy.  The  as- 
signment of  errors  contains  twelve  specifications,  only 
one  of  which — ^the  third,  which  challenges  the  action  of 
the  court  in  striking  said  amended  intervening  petition 
from  the  files — is  necessary  to  be  considered.  If  in  this 
matter  the  appellant  did  not  have  a  right  to  intervene 
and  thereby  control  the  litigation  and  the  disposition  of 
the  suit,  the  court  did  not  err  in  striking  out  said  peti- 
tion, and  all  other  alleged  errors  are  of  no  controlling 
influence. 

The  appellees  have  filed  their  motion  herein  tp  dis- 
miss this  appeal,  because,  as  they  assert,  the  appellant 
was  not  a  party  to  the  judgment  rendered,  has  no  in- 
terest therein,  and  therefore  no  right  to  appeal. 

Appellant  had,  by  leave  of  court,  duly  filed  his  inter- 
vening petition.  He  was  then  a  party  to  the  action, 
and  if  his  said  petition  was  wrongfully  stricken, 

1.  he  has  just  cause  to  complain,  and  this  court  is 
the  only  place  where  his  complaint  in  this  case 
can  be  heard.  He  had  the  right  to  appeal,  and  the  mo- 
tion to  dismiss  must  be  overruled.     Voorhees  v.  Indian- 
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apolis  Car,  etc.,  Co.  (1895),  140  Ind.  220,  39  N.  E.  738; 
Tha^r  v.  Kinder  (1910),  45  Ind.  App.  Ill,  89  N.  E. 
408,  90  N.  E.  323. 

Was  the  appellant  entitled  to  intervene  in  this  matter  ? 

The  right  of  intervention  has  been  defined  to  be  "the 
admission,  by  leave  of  the  court,  of  a  person  not  an  orig- 
inal party  to  the  pending  legal  proceedings,  by 

2.  which  such  person  becomes  a  party  thereto  for 
the  protection  of  some  right  or  interest  alleged 

by  him  to  be  affected  by  such  proceedings."  Wightman 
V.  Evanston  Yaryan  Co.  (1905),  217  111.  371,  75  N.  E. 
502,  108  Am.  St.  258,  3  Ann.  Gas.  1089.  There  was  no 
such  right  at  common  law.  See  note  to  Walker  v. 
Sanders  (1908),  123  Am.  St.  280,  and  authorities  cited, 
Subd.  II,  a,  where  it  is  said:  "Intervention  was  bor- 
rowed from  the  civil  law,  and  while  employed  in  the 
English  ecclesiastical  courts  to  some  extent,  it  was  un- 
known to  the  common  law  and  also  to  the  practice  in 
equity." 

The  right  of  a  party  to  intervene  is,  in  this  state, 

given  by  statute,  and  our  statute,  §273  Bums  1914, 

§272  R.  S.  1881,  reads  as  follows:     "The  court 

3.  may  determine  any  controversy  between  the  par- 
ties before  it,  when  it  can  be  done  without  any 

prejudice  to  the  rights  of  others  or  by  saving  their 
rights;  but  when  a  complete  determination  of  the  con- 
troversy cannot  be  had,  without  the  presence  of  other 
parties,  the  court  must  cause  them  to  be  joined  as  proper 
parties.  And  when,  in  an  action  for  the  recovery  of 
real  or  personal  property,  a  person  not  a  party  to  the 
action,  but  having  an  interest  in  the  subject  thereof, 
makes  application  to  the  court  to  be  made  a  party,  it 
may  order  him  to  be  made  a  party  by  the  proper  amend- 
ment." 

It  will  be  noted  that  the  latter  p^rt  of  the  above  sec- 
tion is  limited  to  cases  where  the  action  is  "for  the  re- 
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covery  of  real  or  personal  property,*'  and  provides  that 
any  person  ^'having  an  interest  in  the  subject  thereof" 
may  make  application  to  be  made  a  party,  for  leave  to 
intervene.  It  will  not  be  contended  that  this  latter  part 
of  the  above  section  has  any  application  to  the  matter 
in  controversy  in  this  suit.  This  was  a  suit  to  recover 
a  debt,  money,  and  not  to  recover  "real  or  personal 
property,"  as  such.  If  the  appellant  had  any  right  to 
intervene  in  this  suit,  he  must  base  that  right  upon  the 
provisions  contained  in  the  first  part  of  §273,  supra; 
that  he  had  an  interest  in  the  subject-matter  of  the  suit, 
and  by  reason  thereof  the  controversy  between  the  orig- 
inal parties  cannot  be  settled  without  doing  prejudice 
to  his  rights. 

The  question  at  issue  between  the  original  parties 
and  before  the  Floyd  Circuit  Court  was,  What  amount, 
if  any,  is  due  to  Floyd  county  as  taxes  on  the  alleged 
omitted  personal  property  of  Newland  T.  DePauw  for 
the  four  years  specified?  The  court  on  a  trial  found 
that  there  was  due  to  said  Floyd  county  on  said  account 
a  stated  amount.  Did  the  appellant  have  any  interest 
in  this  money  ?  Did  any  portion  of  said  debt  belong  to 
him  ?  Was  it  necessary  that  he  be  admitted  as  a  party 
to  the  action  so  that  thereby  the  court  might  be  enabled 
to  arrive  at  the  correct  amount  of  money  so  due  to  Floyd 
county?  The  mere  statement  of  these  propositions  is 
sufficient ;  they  need  no  answer. 

In  Wightman  v.  Evanston  Yaryan  Co.,  supra,  which 
was  a  suit  in  equity,  the  appellant  sought  to  intervene 
in  a  foreclosure  suit  on  the  ground  of  interest.  The 
court  said :  "The  sole  ground  of  their  claim  of  right  to 
appear  in  that  proceeding  and  prevent  a  decree  of  fore- 
closure is,  that  they  had  certain  contracts  with  the  de- 
fendant company  to  furnish  them  heat  and  light,  which 
contracts  would  be  impaired  by  a  decree  of  foreclosure. 
In  other  words,  they  were  mere  contract  creditors  of 
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the  corporation,  and  if  they  had  the  right  to  intervene 
in  the  foreclosure  proceedings,  then  any  other  creditor 
of  the  corporation  would  have  the  same  right,  although 
his  claim  had  not  been  reduced  to  judgment  or  other- 
wise made  a  lien  upon  the  mortgage  property." 

The  contention  of  the  appellant  in  the  case  last  cited 
is  basically  the  same  as  that  of  the  appellant  in  this 
case,  viz.,  that  his  rights  under  his  said  contract  of  em- 
ployment with  Floyd  county  will  be  impaired,  i.e.,  that 
the  amount  of  compensation  to  which  he  may  be  entitled 
under  his  said  contract  will  be  diminished  if  the  pro- 
posed compromise  and  settlement  is  allowed  to  stand. 

The  only  parties  legally  concerned  in  the  settlement  of 
this  question  were  the  auditor,  as  the  representative  of 
the  taxing  units  to  which  said  money  should  be  ulti- 
mately paid,  and  the  estate  of  said  DePauw. 

The  appellant  had  no  original  legal  interest  in  this 
claim.  If  he  had  any  interest  therein  at  the  time  he 
filed  his  said  petition,  it  was  because  of  his  contract 
with  the  board  of  commissioners.  That  contract,  we 
hold  did  not,  and  under  the  law  could  not,  transfer  to 
him  by  assignment  any  legal  interest  therein;  this  on 
grounds  of  public  policy.  The  transfer  by  assignment 
of  such  an  interest  could  only  tend  to  promote  and  pro- 
long litigation — a  thing  which  the  law  abhors  and  will 
not  tolerate.  To  entitle  one  to  intervene  in  an  action, 
his  interest  as  set  forth  and  shown  by  his  claim  must 
be  in  the  suhjecUmatter  of  the  suit.  Southern  Pacific 
Co.  V.  Winton  (1901),  27  Tex.  Civ.  App.  503,  66  S.  W. 
477;  Kettey,  etc.,  Co.  v.  Newman  (1898),  79  111.  App. 
285;  Israel  v.  Metropolitan,  etc.,  R.  Co.  (1901),  58  App. 
Div.  266,  69  N.  Y.  Supp.  218. 

The  appellant  also  claims  a  right  to  intervene  in  this 
cause  as  a  taxpayer,  based  upon  the  following  allega- 
tion in  his  said  petition :  **19.  Your  intervening  peti- 
tioner further  shows  the  court  that  he  is  a  taxpayer  in 
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the  state  of  Indiana  and  that  as  such  taxpayer  he  ob- 
jects to  the  recognition  of  any  agreement  attempted  to 
be  made  by  the  Board  of  Commissioners  of  Floyd  County 
which  attempts  to  give  away  a  debt  due  to  the  State  of 
Indiana.''  From  a  careful  reading  of  said  intervening 
petition,  and  the  consideration  of  the  various  allegations 
therein  contained,  it  clearly  appears  that  appellant,  as 
to  his  objection  above  quoted,  was  proceeding  upon  the 
theory  that  the  entire  matter  of  the  compromise  of  said 
claim  was,  as  to  him,  fraudulent  and  void,  and  that 
therefore  he  had  a  right  to  intervene  and  object  thereto, 
and  to  all  further  proceedings  sought  to  be  taken  under 
said  compromise  agreement. 

In  the  case  of  Anderson  \.  Jacksonville,  etc.,  R.  Co. 
(1873),  2  Woods  628,  Fed  Cas.  No.  358,  certain  persons, 
among  them  the  trustees  of  the  International  Improve- 
ment Fund  of  the  State  of  Florida,  presented  to  the 
court  an  intervening  petition,  asking  that  certain  pro- 
ceedings then  pending  in  said  court  be  stayed.  The 
court,  Bradley,  C.  J.,  said:  "The  objection,  in  sub- 
stance, is  this:  that  persons  who  are  not  parties  to  a 
suit  have  no  standing  in  court  to  enable  them  to  file  a 
petition  in  said  suit.  If  they  have  occasion  to  ask  any 
relief  in  relation  to  the  matters  involved  in  said  suit,  or 
to  the  proceedings  therein,  they  must  file  an  original 
bill.  This  is  undoubtedly  the  general  rule.  Strangers 
to  a  cause  cannot  be  heard  therein  either  by  petition 
or  motion,  except  in  certain  cases  arising  from  neces- 
sity, as  where  the  pleadings  contain  scandal  against  a 
stranger,  or  where  a  stranger  purchases  the  subject  of 
litigation  pending  the  suit,  and  the  like.  *  *  *  It 
would  be  a  source  of  great  hardship  if  persons  not 
parties  were  allowed  thus  to  come  in  and  interfere." 

In  the  case  of  Southern  Pacific  Co.  V.  Winton,  supra, 
an  attorney  had  entered  into  a  contract  with  his  client 
to  prosecute  a  suit,  and  to  receive  as  compensation  a 
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stated  portion  of  whatever  sum  should  be  recovered. 
The  client  refused  to  proceed  with  the  suit  pursuant 
to  the  contract,  and  it  was  held  that  the  attorney  had 
no  right  to  intervene,  but  must  proceed  in  an  action  for 
damages  against  his  client  upon  his  said  contract. 

Under  any  view  of  this  case,  the  appellant  had  no 
right,  upon  the  record  before  us,  to  intervene  in  this 
case,  and  the  judgment  is  therefore  affirmed. 


Collwell  v.  Bedford  Stone  and  Construction 

Company. 

[No.  10,662.     Filed  March  13,  1920.     Rehearing  denied  May  27, 

1920.] 

1.  Master  and  Servant. — Workmen's  Compensatioru — Widow's 
Dependency, ^Construction  of  Statute, — Acts  1919  p.  158, 
amending  §38  of  the  Workmen's  Compensation  Act,  confers  a 
right,  not  theretofore  existing,  upon  widows  not  living  with 
their  husbands  at  the  time  of  their  death  and  not  dependent 
upon  them  for  supi>ort,  but  nevertheless  entitled  to  support 
from  their  husbands  by  virtue  of  the  laws  of  the  state,  and 
should  not  be  construed  retroactively  so  as  to  cover  the  death 
of  an  employe  occurring  before  such  amendment  took  effect 
p.  348. 

2.  Master  and  Servant. — Workmen's  Compensation, —  Widow's 
Dependency, ^Construction  of  Statute. — The  so-called  conclusive 
presumption  created  by  §88  of  the  Workmen's  Compensation 
Act,  is  not  a  mere  rule  of  evidence,  pertaining  only  to  the 
remedy,  but  is  a  rule  or  provision  of  substantive  law.    p.  848. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  by  Ellen  Collwell 
against  the  Bedford  Stone  and  Construction  Company. 
From  an  order  that  she  take  nothing,  the  applicant  ap- 
peals.   Affirmed, 

H,  Clarence  Austill,  for  appellant. 
Howe  S,  Landers,  for  appellee. 
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Batman,  J. — ^The  record  in  this  case  discloses  that 
appellant,  on  May  12,  1919,  filed  with  the  Industrial. 
Board  an  application  for  the  adjustment  of  her  claim 
for  compensation,  allegfing  therein,  among  other  things, 
that  her  husband.  Green  CoUwell,  died  on  April  12, 
1919,  as  the  proximate  result  of  personal  injuries  re- 
ceived on  said  day  by  accident  arising  out  of  and  in  the 
course  of  his  employment  by  appellee,  leaving  her  as  his 
sole  dependent,  and  that  she  was  wholly  dependent  upon 
him.  After  a  hearing  by  a  single  member  of  the  board 
and  a  review  by  the  full  board,  the  following  finding  was 
,  made :  ''And  the  full  board  having  heard  the  argument 
of  counsel,  having  reviewed  the  evidence  and  being  duly 
adyised  in  the  premises  finds  that  on  the  12th  day  of 
April,  1919,  one  Green  CoUwell  was  in  the  employment 
of  the  defendant  at  an  average  weekly  wage  of  $16.35 ; 
that  on  said  date,  while  engaged  in  the  discharge  of  the 
duties  of  his  emplojrment,  the  said  Green  CoUwell  re- 
ceived a  personal  injury  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment,  resulting  in  li^is 
instant  death ;  that  the  defendant  had  actual  knowledge 
of  the  injury  to  and  the  death  of  said  Green  CoUwell  at 
the  time  of  the  occurrence;  that  the  plaintiff  was  the 
surviving  widow  of  Green  CoUweU ;  that  she  and  Green 
CoUwell  were  married  twenty-eight  years  prior  to  his 
death ;  that  they  separated  three  years  prior  to  his  death 
and  during  all  of  said  time  Uved  separate  and  apart  and 
they  were  not  living  together  at  the  time  of  his  injury 
and  death;  that  during  said  period  of  time  the  said 
Green  CoUwell  did  not  support  the  plaintiff  and  did  not 
contribute  to  her  support  except  that  a  short  time  prior 
to  his  death  he  gave  her  the  sum  of  three  dollars ;  that 
she  was  not  relying  upon  him  for  her  support  at  the 
time  of  his  injury  and  death  and  was  not  receiving  con- 
tributions from  him  for  that  purpose." 

On  the  foregoing  finding  the  full  board  entered  an 
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order  that  appellant  take  nothing  by  her  application 
and  that  she  pay  the  cost  of  the  proceeding.  From  this 
order  appellant  prosecutes  this  appeal  on  an  assignment 
of  error  that  the  award  of  the  full  board  is  contrary  to 
law. 

The  only  question  presented  by  appellant  for  our  de- 
termination in  this  appeal  relates  to  her  right,  as  the 
widow  of  the  decedent,  to  have  compensation  awarded 
her  under  the  facts  found.  Appellant  contends  that 
such  facts  show  that  she  was  a  dependent  of  said  de- 
cedent and  therefore  entitled  to  compensation,  while  ap- 
pellee asserts  the  contrary.  The  section  of  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392,  §80201  et 
seq.  Bums'  Supp.  1918),  relating  to  dependents,  in  force 
at  the  time  of  the  injury  and  death  of  decedent,  con- 
tained the  following  provisions  pertinent  to  the  question 
under  consideration :  "Section  38.  The  following  per- 
sons shall  be  conclusively  presumed  to  be  wholly  depend- 
ent for  support  upon  such  deceased  employe:  (a)  A 
wife  upon  a  husband  with  whom  she  lives  at  the  time 
of  his  death.  *  *  *  In  all  other  cases,  questions  of 
dependency,  in  whole  or  in  part,  shall  be  determined  in 
accordance  with  the  fact,  as  the  fact  may  be  at  the  time 
of  the  injury." 

It  will  be  observed  that  by  the  provisions  of  this  sec- 
tion a  widow  of  a  deceased  employe  had  a  right  to  com- 
pensation, if  she  wobs  living  with  such  deceased  employe 
at  the  time  of  his  death,  or,  if  not  so  living  with  him, 
that  she  vxis  dependent  upon  him  for  support.  In  con- 
struing this  section  this  court  has  held  in  effect  that  the 
mere  legal  obligation  of  a  husband  to  support  his  wife 
with  whom  he  was  not  living  at  the  time  of  his  death 
did  not  establish  the  dependency  of  such  wife.  In  re 
Carroll  (1917),  65  Ind.  App.  146,  116  N.  E.  844.  If 
we  measure  appellant's  rights  as  widow  of  said  decedent 
by  the  provisions  of  this  section,  which  were  in  force  on 
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April  12,  1919,  the  date  of  decedent's  injury  and  death, 
it  is  clear,  in  the  light  of  the  decision  cited,  that  appel- 
lant has  no  right  to  receive  compensation. 

But  appellant  contends  that  she  has  a  right  to  avail 
herself  of  the  provisions  of  §38,  supra,  as  amended  by 
the  act  of  1919,  which  reads  in  part  as  follows :  "Sec- 
tion 38:  The  following  persons  shall  be  conclusively 
presumed  to  be  wholly  dependent  for  support  upon  a  de- 
ceased employe,  (a)  A  wife  upon  a  husband  with 
whom  she  is  living  at  the  time  of  his  death,  or  upon 
whom  the  laws  of  the  state  impose  the  obligation  of  her 
support  at  such  time.  *  *  ♦  in  all  other  cases,  the 
question  of  total  dependency  shall  be  determined  in  ac- 
cordance with  the  fact,  aiS  the  fact  may  be  at  the  time  of 
the  death,  and  the  question  of  partial  dependency  shall 
be  determined  in  like  manner  as  of  the  date  of  injury." 
Acts  1919  pp.  158,  165.     In  force  May  15,  1919. 

In  determining  this  contention  it  should  be  borne  in 
mind  that  the  Workmen's  Compensation  Act,  supra, 
when  accepted  by  an  employer  and  an  employe,  becomes 
a  part  of  the  contract  of  employment  between  them. 
Carl  Hagenbeck,  etc.,  Shows  Cq.  v.  Leppert  (1917),  66 
Ind.  App.  261,  117  N.  E.  531.  Since  there  is  no  finding 
that  either  appellee  or  the  decedent  gave  the  notice  made 
requisite  by  §3  of  said  act,  in  order  to  be  exempt  from 
its  provisions,  it  will  be  presumed,  as  provided  in  §2 
thereof,  that  both  accepted  such  provisions.  As  the  de- 
cedent was  injured  and  died  on  April  12,  1919,  it  is 
evident  that  his  contract  of  employment  with  appellee 
was  entered  into  while  said  §38,  as  originally  enacted 
in  1915,  was  in  force.  In  view  of  this  fact  appellee  con- 
tends that  said  original  section  became  a  part  of  the 
decedent's  contract  of  employment,  and  that  appellant's 
right  to  compensation  must  be  determined  thereby.  We 
are  of  the  opinion  that  this  contention  must  be  sus- 
tained.   The  effect  of  said  original  section  was  to  confer 


348         APPELLATE  COURT  OF  INDIANA, 

CoUwell  V.  Bedford  Stone,  etc.,  Co. — 73  Ind.  App.  344. 

a  right  of  compensation  on  only  two  classes  of  widows 
of  deceased  employes,  viz. :  (1)  Those  living  with  their 
husbands  at  the  time  of  their  death.  (2)  Those  not 
living  with  their  husbands  at  the  time  of  their  death, 
but  dependent  upon  tHem  for  support.  Since  a  widow's 
right  to  compensation  under  the  Workmen's  Compen- 
sation Act  is  wholly  statutory,  it  follows  that  widows 
not  falling  within  one  of  such  classes  were  without  any 
such  right  under  the  provisions  of  said  original  section. 
The  legislature  of  1919,  with  a  knowledge  of  such 
fact,  evidently  beheved  that  there  were  certain  widows 
of  deceased  employes  not  falling  within  either  of 

1.  the  above  classes  who  were  justly  entitled  to  com- 
pensation, and  therefore  so  amended  said  §38  as 

to  give  a  right  of  compensation  to  another  class  for 
which  no  provision  had  theretofore  been  made,  viz.: 
those  not  living  with  their  husbands  at  the  time  of  their 
death,  and  not  dependent  upon  them  for  support,  but 
nevertheless  were  entitled  to  support  from  their  hus- 
bands at  the  time  of  their  death,  by  virtue  of  the  laws 
of  the  state.  This  we  hold  was  the  conferring  of  a  right 
not  theretofore  existing,  and  should  not  be  construed  as 
retroactive,  as  we  would  be  compelled  to  do  in  order  to 
sustain  appellant's  contention. 

Appellant,  however,  in  seeking  to  avail  herself  of  the 

amended  section  of  the  Workmen's  Compensation  Act 

under  consideration,  asserts  that  the  provision 

2.  thereof,  which  we  have  held  confers  a  right,  is 
merely  a  rule  of  evidence,  and  therefore  pertains 

to  the  remedy  only;  and  that,  being  merely  a  rule  of 
evidence,  she  is  entitled  to  have  the  same  applied  to  the 
facts  of  the  instant  case,  and  her  rights  determined  ac- 
cordingly. If  we  were  able  to  agree  that  the  provisions 
of  the  amended  section  under  consideration  was  a  rule 
of  evidence,  we  could  readily  concur  in  appellant's  con- 
tention that  such  rule  was  available  to  her  in  determin- 
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ing  her  right  to  compensation,  notwithstanding  the  fact 
that  the  injury  and  death  of  her  husband  occurred  prior 
to  the  time  such  amendment  became  effective.  But  we 
cannot  so  agree. 

We  find  it  stated  in  a  respectable  work  on  evidence 
that  "conclusive  presumptions  are  not  really  presump- 
tions at  all,  whatever  they  may  have  been  before  be- 
coming conclusive.  They  are  merely  rules  of  law 
declaring  a  particular  fact  to  be  true  under  particular 
circumstances  and  forbidding  any  inquiry  into  its  truth 
or  falsity."    9  Ency.  Evidence  884. 

Again,  in  another  work  on  evidence  of  like  character, 
it  is  said :  "In  strictness,  there  cannot  be  such  a  thing 
as  a  'conclusive  presumption.'  Wherever  from  one  fact 
another  is  conclusively  presumed,  in  the  sense  that  the 
opponent  is  absolutely  precluded  from  showing  by  any 
evidence  that  the  second  fact  does  not  exist,  the  rule 
really  provides  that,  where  the  first  fact  is  shown  to 
exist,  the  second  fact's  existence  is  wholly  immaterial 
for  the  purpose  of  the  proponent's  case ;  and  to  provide 
this  is  to  make  a  rule  of  substantive  law."  4  Wigmore, 
Evidence  §2492. 

In  the  case  of  Matter  of  Buchanan  (1918),  184  App. 
Div.  237,  171  N.  Y.  Supp.  708,  the  court,  after  discus- 
sing the  effect  of  a  conclusive  presumption,  said :  "The 
so-called  conclusive  presumption  is,  therefore,  in  effect 
not  a  rule  of  evidence,  but  a  provision  of  substantive 
law." 

In  the  case  of  State,  ex  rel.  v.  District  Court,  etc. 
(1918),  139  Minn.  409,  166  N.  W.  772,  the 
court,  in  discussing  the  effect  of  the  provision  in  the 
workmen's  compensation  act  of  that  state,  which  pro- 
vides that  the  surviving  wife,  "'shall  be  conclusively 
presumed  to  be  wholly  dependent  *  *  *  unless  it 
be  shown  that  she  was  voluntarily  living  apart  from  her 
husband  at  the  time  of  his  injury  or  death,' "  said :  "The 
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le^^islature,  in  declaring  that  a  particular  fact  shall  be 
conclusively  presumed,  does  not  establish  a  presumption 
in  the  ordinary  sense  of  the  term,  but  rather  a  rule  of 
law  to  the  effect  that  in  the  case  specified  the  nonexist- 
ence of  the  fact  presumed  is  immaterial." 

In  the  light  of  reason,  as  well  as  the  authorities  cited, 
we  conclude  that  appellant's  contention  that  the  provi- 
sion of  said  amended  §38  under  consideration  is  a  rule 
of  evidence,  available  to  her  under  the  facts  found,  can- 
not be  sustained. 

We  find  no  error  in  the  record,  and  the  order  of  the 
Industrial  Board  is  therefore  affirmed. 


Smith  v.  Weaver,  Administratrix. 

[No.  10,085.    Filed  October  17,  1919.    Rehearing  denied  May  27, 

1920.] 

Negligence. — Automobile  Kept  by  Wife  for  Family  Use. — Use  by 
Husband, — Liability. — The  purchase  and  keeping  by  a  wife  of 
an  automobile  for  the  use  and  pleasure  of  the  family  and  of  its 
various  members,  do  not  render  her  liable  to  one  injured  by  the 
neglig^ent  use  of  the  machine  by  her  husband  in  his  own  busi- 
ness or  for  his  own  exclusive  pleasure. 

From  Marion  Superior  Court  (99,478)  ;  Theophihis 
J.  MoU,  Judge. 

Action  by  Anna  F.  Weaver,  administratrix  of  the  es- 
tate of  Ella  J.  Weaver,  deceased,  against  Ella  B.  Smith 
and  another.  From  a  judgment  for  the  plaintiff,  the 
named  defendant  appeals.     Reversed. 

Asa  Boulden  and  Ryan,  Ruckelshaus  &  Ryan,  for  ap- 
pellant. 

John  W.  Becker,  Carl  H.  Weyl  and  John  F.  Robbins, 
for  appellee. 

Enloe,  J. — This  was  an  action  by  appellee,  as  admin- 
istratrix of  the  estate  of  Ella  J.  Weaver,  against  the  ap- 
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pellant  and  her  husband,  Harry  P.  Smith,  to  recover 
damages  occasioned  by  the  death  of  said  Ella  J.  Weaver, 
who  was,  while  crossing  Meridian  street,  in  the  city  of 
Indianapolis,  struck  by  the  autoinobile  of  appellant,  be- 
ing then  and  there  driven  by  said  Harry  P.  Smith,  her 
husband.  The  complaint  was  in  one  paragraph,  to 
which  the  appellant  and  her  codefendant  answered  in 
general  denial.  Trial  was  had,  resulting  in  a  verdict 
and  judgment  against  both  defendants. 

The  appellant  duly  filed  her  motion  for  a  new  trial, 
which  was  overruled,  and  this  appeal  is  prosecuted; 
and  the  only  error  assigned  is  the  action  of  the  trial 
court  in  overruling  said  motion  for  a  new  trial.  The 
reasons  assigned  in  said  motion,  and  not  waived  on  this 
appeal,  so  far  as  necessary  to  be  considered  in  determin- 
ing the  same,  are:  (1)  Verdict  is  not  sustained  by 
sufficient  evidence;  (2)  error  in  refusing  to  give  in- 
struction No.  4  tendered  by  appellant;  (3)  error  in  giv- 
ing instruction  No.  8  requested  by  appellee;  (4)  error 
in  giving  instruction  No.  9  requested  by  appellee;  (5) 
error  in  giving  instruction  No.  11  requested  by  appellee ; 
(6)  error  in  giving  instruction  No.  13  requested  by  ap- 
pellee. 

The  material  averments  of  the  complaint,  so  far  as  the 
same  are  necessary  to  be  stated  in  the  consideration  of 
this  appeal,  are  as  follows :  That  on  February  17, 1915, 
one  Ella  J.  Weaver  was  struck,  while  crossing  Meridian 
street  in  the  city  of  Indianapolis,  by  an  automobile,  then 
and  there  driven  by  one  Harry  P.  Smith,  and  so  injured 
that  death  resulted  therefrom ;  that,  a  short  time  prior 
thereto,  the  appellant,  Ella  B.  Smith,  purchased  in  her 
own  right  a  certain  automobile  to  be  used  and  which 
was  used  for  the  pleasure  of  herself  and  other  members 
of  her  family;  that  she  authorized,  permitted,  and  di- 
rected said  Harry  P.  Smith  to  have  charge  of  and  to 
operate  said  car  when  in  use  for  the  purposes  aforesaid. 
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for  which  purposes  it  was  held  and  used  by  said  Ella 
B.  Smith;  that  on  the  day  aforesaid,  in  the  city  afore- 
said, said  Ella  B.  Smith,  in  pursuance  of  the  purposes 
and  arrangements  aforesaid,  permitted  and  directed 
Harry  P.  Smith  to  take  out  and  drive  said  car  in,  about 
and  upon  the  streets  of  the  city  of  Indianapolis  for  the 
business  aforesaid  and  of  her  family;  that  on  the  day 
aforesaid  said  Harry  P.  Smith  was  driving  the  car,  in 
the  service  aforesaid  and  of  the  family,  north  on,  in 
and  along  Meridian  street  in  said  city,  the  same  being 
a  popular  street  and  much  used  by  automobiles  and  other 
vehicles ;  that  his  eyesight  was  not  good,  as  the  defend- 
ants and  each  of  them  well  knew ;  that  he  was  lacking 
in  care  and  skill  and  knew  not  how  to  bring  the  car  to 
a  slow  and  safe  speed  in  the  presence  of  immediate 
danger,  as  the  defendants  well  knew;  that  plaintiff  is 
the  duly  appointed  and  qualified  administratrix  of  the 
estate  of  said  Ella  J.  Weaver.  Other  material  allega- 
tions of  the  complaint  relate  to  acts  of  negligence  on 
the  part  of  said  Harry  P.  Smith  in  driving  said  car 
at  said  time. 

Concerning  the  main  features  of  this  case  there  is  no 
material  controversy  as  to  the  facts,  but  counsel  hold 
widely  divergent  views  as  to  the  law  applicable  thereto. 
No  question  is  made  as  to  the  liability  of  the  husband, 
but  appellant  insists  that,  under  the  facts  of  this  case, 
there  is.  as  far  as  she  is  concerned  no  liability,  because 
the  evidence  fails  to  show  that,  at  the  time  the  deceased 
was  struck  and  the  injury  inflicted  causing  her  death, 
Harry  P.  Smith  was  acting  in  the  capacity  of  eithc:* 
agent  or  servant  for  her,  but  had  taken  and  was  usinc: 
said  automobile  for  purposes  entirely  his  own. 

The  theory  of  appellee  may  be  fairly  gathered  from 
the  ninth  and  eleventh  instructions  tendered  by  the  ap- 
pellee, and  given  by  the  court  to  the  jury,  which  in- 
structions were  as  follows : 
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"No.  9.  The  court  further  instructs  you  that  if  you 
should  find  defendant,  Ella  B.  Smith,  the  owner  of  the 
automobile  in  question,  that  such  ownership  is  not  of 
itself  sufficient  to  make  her  liable  for  the  negligent  acts 
if  any  of  defendant,  Harry  P.  Smith,  nor  is  the  fact 
that  defendant  Ella  B.  Smith  is  the  wife  of  defendant 
Harry  P.  Smith,  of  itself  sufficient  to  make  her  liable 
for  the  negligent  acts,  if  any,  of  her  husband,  Harry 
P.  Smith,  while  operating  said  automobile,  but  if  you 
should  find  that  defendant,  Ella  B.  Smith,  owned  and 
kept  said  automobile,  for  the  pleasure  of  herself  and 
family,  including  defendant  Harry  P.  Smith,  and  you 
further  find  that  said  Harry  P.  Smith  had  frequently, 
driven  said  automobile,  and  that  he  frequently,  with  the 
knowledge  and  consent  of  his  wife,  drove  said  auto- 
mobile when  the  same  was  in  use  and  being  used  for  said 
purpose  for  which  it  was  owned  and  kept  by  said  de- 
fendant, Ella  B.  Smith,  and  if  you  should  further  find 
that  at  the  time  in  question  defendant  Harry  P.  Smith 
was  operating  said  automobile  for  his  own  pleasure,  and 
that  this  was  a  purpose  within  the  general  purpose  for 
which  defendant,  Ella  B.  Smith  owned  and  kept  said 
automobile,  and  you  further  find  that  at  the  time  in 
question  he  operated  said  automobile  with  the  consent 
either  express  or  implied,  of  defendant,  Ella  B.  Smith, 
and  you  further  find  under  the  law  and  the  evidence 
against  defendant,  Harry  P.  Smith,  then  the  court  in- 
structs you  that  you  would  be  warranted  in  finding 
against  defendant  Ella  B.  Smith.     (Our  italics.) 

"No.  11.  I  further  instruct  you  that  if  you  find  from 
a  fair  preponderance  of  the  evidence  that  at  the  time 
in  question  defendant  Harry  P.  Smith  took  out  the  auto- 
mobile of  his  said  wife,  the  defendant  Ella  B.  Smith, 
in  pursuance  of  a  general  authority  of  his  wife  to  take 
it  whenever  he  pleased  for  the  pleasure  of  the  family 
Vol.  73—23 
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and  for  his  ovm  pleasure,  for  the  purpose  for  which  she 
ovmed  and  kept  it,  for  the  purpose  for  which  she  ex* 
pected  him  to  operate  it,  if  you  so  find,  then  he  was  the 
agent  or  servant  of  his  wife  and  under  those  circum- 
stances, that  was  the  business  for  which  the  wife  owned 
and  kept  the  machine."     (Our  italics.) 

The  several  alleged  errors  all  center  about  one  ques* 
tion,  viz.:  Does  the  purchase  of  an  automobile  and 
keeping  of  the  same  for  the  use  and  pleasure  of  the  fam- 
ily, and  of  the  various  members  thereof,  render  the 
owner  and  keeper  of  such  machine  liable  to  one  who  is 
injured  by  the  negligent  and  careless  use  of  such  ma- 
chine, at  a  time  when  it  is  being  used  by  some  individual 
member  of  the  family,  in  his  own  business,  or  for  his 
own  exclusive  pleasure? 

The  facts  of  this  case,  briefly  stated,  are  as  follows: 
The  appellant  was,  on  and  prior  to  February  17,  1915, 
the  owner  of  an  automobile;  it  was  kept  and  used  as  a 
family  car;  her  husband,  Harry  P.  Smith,  sometimes 
took  the  car  and  took  neighbors  and  friends  out  riding ; 
he  had  also  used  the  car  and  taken  his  daughter  out  rid- 
ing; that  on  the  day  in  question  he  had  killed  and 
cleaned  some  squabs  and  took  the  auto  in  question  and 
took  some  of  the  dressed  squabs  to  his  brother's  place 
of  business  in  the  southern  part  of  the  city,  he  living  in 
the  northerly  part ;  that,  as  he  was  returning  from  said 
trip  to  his  own  home,  he  struck  and  so  injured  the  de- 
ceased as  to  cause  her  death;  that  he  had  frequently 
driven  the  car  down  to  his  brother's. 

The  appellant  testified:  "On  the  17  day  of  Febru- 
ary, 1915,  my  husband  did  not  go  from  our  house  on 
any  business  of  mine.  He  *was  not  doing  an3rthing  for 
me  or  for  my  use.  I  did  not  know  he  was  going  until 
I  went  out  and  saw  the  automobile  was  gone." 

There  was  no  evidence  that  the  eyesight  of  Harry  P, 
Smith  was  not  good,  nor  was  there  any  evidence  that  he 
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did  not  know  how  to  run,  manage,  and  control  an  auto- 
mobile. The  evidence  does  show  that  for  about  five 
years  he  had  been  driving  automobiles  about  the  city. 

Was  Harry  P.  Smith,  at  the  time  in  question,  the 
agent  and  servant  of  his  wife,  so  that  the  doctrine 
respondeat  superior  applies  and  renders  her  liable  for 
his  wrongful  act? 

The  appellee  insists  that  the  doctrine  of  Birch  V. 
Abercrombie  (1913),  74  Wash.  486,  133  Pac.  1020,  50 
L.  R.  A.  (N.  S.)  59,  applies,  and  that  therefore  the 
appellant  is  liable. 

The  authorities  upon  this  question  are  in  conflict: 
many  decisions  holding  with  the  Abercrombie  case, 
supra,  that  such  use  will  render  the  owner  liable  for 
negligent  acts  of  the  driver.  This  question  has  recently 
been  discussed  at  length  in  the  case  of  Hays  V.  Hogan 
(1917),  273  Mo.  1,  200  S.  W.  286,  L.  R.  A.  1918C  715, 
Ann.  Cas,  1918E  1127.  After  a  review  of  the  leading 
cases  upon  the  question,  the  court  said :  "After  a  care- 
ful consideration  of  all  the  authorities  cited,  we  have 
reached  the  same  conclusion,  and  hold  that  the  mere 
ownership  of  an  automobile  purchased  by  a  father  for 
the  use  and  pleasure  of  himself  and  family  does  not 
render  him  liable  in  damages  to  a  third  person  for  in- 
juries sustained  thereby,  through  the  negligence  of  his 
minor  son  while  operating  the  same  on  a  public  high- 
way, in  furtherance  of  his  own  business  or  pleasure; 
and  the  fact  that  he  had  the  father's  special  or  general 
permission  to  so  use  the  car  is  wholly  immaterial."  See, 
also,  Doran  V.  Thqmsen  (1908),  76  N.  J.  Law  754,  71 
Atl.  296,  19  L.  R.  A.  (N.  S.)  335,  131  Am.  St.  677; 
Heissenbuttel  V.  Meagher  (1914),  162  App.  Div.  752, 
147  N.  Y.  Supp.  1087;  Radke  V.  Schlundt  (1902),  30 
Ind.  App.  213,  65  N.  E.  770;  Martin  V.  Lilly  (1919),  188 
Ind.  139,  121  N.  E.  443. 

This  case,  as  shown  by  the  court's  instructions,  was 
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tried  upon  a  wrong  theory.  The  evidence  wholly  fails 
to  sustain  the  verdict.  For  the  reasons  specified,  the 
motion  for  a  new  trial  should  have  been  sustained,  and 
this  cause  is  therefore  reversed,  with  instructions  to  the 
trial  court  to  sustain  appellant's  motion  for  a  new  trial, 
and  for  further  proceedings. 


Green  v.  Cross  et  al. 

r 

[No.  10,374.    Filed  May  28,  1920.] 

New  Trial. — Evidence. — Sufficiency. — Where  there  was  ample 
evidence  to  support  the  findings,  it  was  not  error  to  overrule  a 
motion  for  new  trial  based  on  the  insufficiency  of  the  evidence. 

From  Rush  Circuit  Court ;  WiU  M.  Sparks,  Judge. 

Action  by  William  Cross  and  others  against  Hal 
Green.  From  a  judgment  for  plaintiffs,  the  defendant 
appeals.    Affirmed. 

Thomas  M.  Green,  John  H.  Kvplinger  and  Donald  L. 
Smith,  for  appellant. 

Douglas  Morris,  for  appellee. 

McMahan,  C.  J. — Appellees,  ten  in  number,  each  of 
whom  own  a  farm  which  had  been  assessed  for  the  con- 
struction of  a  public  tile  ditch,  which  ran  over  and 
across  their  several  farms  as  well  as  across  a  farm 
owned  by  appellant,  commenced  this  action  to  enjoin 
the  appellant  from  obstructing  said  drain.  Appellant 
had  been  maintaining  a  live  stock  watering  place  in  said 
drain  by  making  an  excavation  about  six  feet  square  at 
the  bottom  with  sloping  cement  sides  to  a  level  with  the 
bottom  of  the  tile,  and  by  removing  three  tile  two  feet 
long  and  eighteen  inches  in  diameter  from  the  ditch, 
and  by  placing  over  the  mouth  of  the  open  tile,  at  the 
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down-stream  end  of  the  watering  place,  an  iron  grating 
eighteen  inches  in  diameter  with  a  rim  and  cross-bars 
running  at  right  angles  and  two  inches  apart,  and  was 
threatening  to  construct  and  maintain  a  new  and  differ- 
ent watering  place  in  connection  with  said  tile  ditch  if 
he  should  not  be  enjoined  from  maintaining  the  one 
hereinbefore  mentioned. 

From  a  decree  enjoining  appellant  from  maintaining 
said  watering  place,  directing  its  removal  and  enjoin- 
ing appellant  from  constructing  or  maintaining  any 
watering  place  or  opening  in  or  connected  with  said 
drain,  appellant  prosecutes  this  appeal.  The  only  con- 
tention made  by  appellant  is  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence.  He  makes 
no  complaint  of  that  part  of  the  decree  enjoining  him 
from  maintaining  the  watering  place  which  he  had  con- 
structed and  which  was  in  use  when  this  action  was 
commenced.  His  complaint  is  that  the  court  erred  in 
enjoining  him  from  constructing  a  new  watering  place 
constructed  in  a  different  manner.  The  court  found 
that  the  watering  place  which  had  been  constructed  sub- 
stantially interfered  with  the  drainage  of  appellees' 
lands  and  that  the  watering  place  which  appellant 
threatened  to  construct  would  also  materially  interfere 
with  such  drainage.  There  is  ample  evidence  to  sup- 
port these  findings. 

There  was  no  error  in  overruling  the  motion  for  a 
new  trial.    Judgment  affirmed* 
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Railroad  School  Township  v.  First  State 

Bank  et  al. 

[No.  10,225.    Filed  February  26,  1920.     Rehearing  denied  April 
22,  1920.    Transfer  denied  May  28,  1920.] 

3  Schools  and  School  Districts. — Townships, — Contracts, — 
Record  of  Meetings  of  Advisory  Board, — Appropriations, — 
Under  §§9590,  9595,  9601  Bums  1914,  Acts  1899  p.  150,  Acts 
1913  p.  276,  a  supplemental  contract  for  remodeling:  a  school- 
house  was  void  where  no  record  of  any  meeting  of  the  town- 
ship advisory  board  directing  its  execution  was  kept,  and  no 
appropriation  existed  for  the  obligation  attempted  to  be  cre- 
ated thereby,    p.  365. 

2.  Schools  and  School  Districts. — Township  Advisory  Board, 
— QwaXification  of  New  Members. — Joint  Acts  of  Old  Board  and 
Trustee  Thereafter  Void, — After  the  qualification  of  persons 
newly  elected  as  members  of  the  township  advisory  board,  an 
act  of  the  old  board  in  declaring  an  emergency  and  joining 
with  the  trustee  in  the  execution  of  a  note  for  repairs  to  a 
schoolhouse  was  wholly  without  authority  and  void,  as  was 
also  the  act  of  the  trustee  therein,    p.  366. 

3.  Officers. — Statutory  Powers, — Notice  By  Third  Persons, — 
Those  dealing  with  statutory  officers  are  bound  to  take  notice 
of  the  limited  nature  of  the  powers  conferred  by  the  statute 
and  that  such  powers  may  be  exercised  only  in  the  manner 
provided  by  statute,    p.  366. 

From  Starke  Circuit  Court;  William  C,  Pentecost, 
Judge. 

Action  by  the  First  State  Bank  against  Railroad 
School  Township  and  others.  From  a  judgment  for 
plaintiff,  the  school  township  appeals.     Reversed. 

Harry  C.  MiUer,  for  appellant. 

James  C,  Fletcher  and  Charles  H.  Peters,  for  appel- 
lee. 

Nichols,  C.  J. — ^Appellee  First  State  Bank  com- 
menced this  action  in  the  Starke  Circuit  Court  against 
the  appellant,  Railroad  School  Township,  et  al.,  based 
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upon  the  execution  and  delivery  of  an  alleged  promis- 
sory note  which  was  unpaid,  subsequently  filing  an 
amended  complaint.  To  the  amended  complaint  a  de- 
murrer by  appellant  was  properly  overruled.  We  do 
not  need  to  set  out  the  amended  complaint,  as  the  facts 
necessary  for  this  decision  sufficiently  appear  by  the 
special  findings  of  fact. 

The  substance  of  these  findings,  so  far  as  necessary 
for  this  decision,  are  that:  On  July  17,  1914,  Lewis 
and  Spoor  entered  into  a  written  contract  with  appel- 
lant for  the  erection  of  an  addition  to,  and  the  remodel- 
ing of,  a  school  building  in  said  township,  said  contract 
being  let  pursuant  to  the  authority  of  the  advisory  board 
after  notice  given  as  required  by  law.  Pursuant  to 
such  contract  said  Lewis  and  Spoor  at  once  began  con- 
struction of  such  building.  In  the  month  of  September, 
1914,  the  trustee  and  advisory  board  of  appellant  town- 
ship orally  directed  the  architect  and  superintendent  of 
the  work  to  prepare  a  supplemental  contract  for  addi- 
tional work  which  was  necessary  on  the  old  school  build- 
ing, not  provided  for  in  the  original  contract,  which 
supplemental  contract  is  in  words  and  figures  as  fol- 
lows: 


€t  t 


'Agreement  for  modification  in  the  plans  and 
specifications  for  the  San  Pierre  High  School,  lo- 
cated at  San  Pierre,  Indiana. 

"  'The  following  alterations  and  additions  in  and 
to  the  plans  and  specifications  referred  to  in  this 
contract  between  the  parties  below  signed  are 
hereby  agreed  upon  without  in  any  wise  invalidat- 
ing any  of  the  provisions  of  said  contract  not  in- 
consistent herewith  this  agreement  to  be  and 
become  a  part  of  said  original  contract  in  a  man- 
ner provided  therein  for  cases  of  alteration  and 
additions  and  to  have  the  same  force  and  effect  as 
though  originally  contained. 

"The  contractor  shall  and  will  provide  all  ma- 
terials and  perform  all  labor  necessary  for  extra 
plastering  and  tearing  off  of  the  old  mortar  on  the 
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old  schoolhouse  and  extra  plastering  of  the  base- 
ment of  the  new  addition $662.00 

Building  of  new  gutters  on  the  old  school- 
house  190.00 

Building  hand-rails  to  stairway 30.00 

Furnishing  material  and  carpenter  labor . . .     16.00 
10%  on  all  extra  work 89.80 

Total $987.80 

"  'It  is  hereby  mutually  agreed  that  for  the  doing 
of  this  work  in  a  manner  aforesaid  that  the  said 
Lewis  and  Spoor  shall  receive  Nine  Hundred  and 
Eighty  Seven  Dollars  and  80/100  ($987.80)  cents, 
over  and  above  the  amount  provided  in  the  said  con- 
tract, and  shall  be  paid  in  accordance  with  the 
terms  thereof. 

"Lewis  &  Spoor,  by  W.  A.  Lewis. 

(Seal) 
"Owen   Daley,   School   Trustee  of 
"Railroad  Twp.  (L.  S.) 
"Recommended  by  J.  F.  Tarleton.' " 

No  record  was  made  of  this  supplemental  contract  in 
the  record  of  the  advisory  board  of  appellant  township, 
and  no  record  was  made  of  any  meeting  of  the  advisory 
board  directing  the  execution  of  such  supplemental  con- 
tract, and  no  appropriation  was  made  by  the  advisory 
board  at  that  time  for  the  payment  of  the  work  covered 
in  the  supplemental  contract.  Such  supplemental  con- 
tract was  attached  to  the  original  contract  and  was  de- 
livered by  Owen  Daly,  the  trustee  of  appellant  town- 
ship, to  his  successor  in  office,  Dr.  Wm.  A.  Solt.  The 
contractors,  Lewis  and  Spoor,  under  the  supervision  of 
the  superintendent  and  architect,  performed  their  con- 
tract, including  the  work  done  under  the  supplemental 
contract,  in  substantial  compliance  with  the  original 
and  supplemental  contract  and  to  the  approval  of  said 
architect  and  superintendent.  December  30,  1914,  said 
school  building  was  completed  in  substantial  compliance 
with  the  original  and  supplemental  contracts,  and  said 
architect  and  superintendent  issued  his  final  certificate 
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therefor  and  delivered  the  same  to  Lewis  and  Spoor, 
the  contractors,  who  in  turn  delivered  the  same  to  said 
Owen  Daly,  the  trustee  of  appellant  township.  On  said 
December  30, 1914,  said  trustee,  together  with  Ed.  Long, 
L.  C.  Kilgore,  and  Albert  Kinderman,  met  in  the  office 
of  the  township  trustee,  in  said  Railroad  School  Town- 
ship, and  made  the  following  entry  in  the  advisory  board 
record  of  said  township: 


U  if 


'Dated  December  30,  1914. 

'The  Advisory  Board  met  in  special  session  for 
the  purpose  of  providing  for  an  emergency  and  ap- 
propriation for  funds  to  pay  for  the  extra  work 
done  on  the  San  Pierre  District  No.  1  School 
Building.  It  is  hereby  found  by  the  Board  that 
there  is  due  and  unpaid  the  sum  of  Nine  Hundred 
Eighty  Seven  Dollars  and  Eighty  Cents  ($987.80), 
due  Lewis  &  Spoor,  contractors,  and  whereas  an 
emergency  exists,  the  said  trustee  and  advisory 
board  of  Railroad  Township  hereby  execute  their 
note  for  the  above  amount  mentioned,  payable  to 
Lewis  &  Spoor,  due  July  1,  1915,  drawing  6%  in- 
terest from  date. 

'Owen  Daly,  trustee. 

'Ed  Long,  president. 

'L.  C.  Kilgore,  Secretary. 


"] 
"] 
''Albert  Kinderman, 

"Member  of  Board.' " 


Owen  Daly  was  elected  trustee  of  said  township  at 
the  November  election,  1908,  and  by  operation  of  law 
his  term  was  extended  for  a  period  of  two  years,  or 
until  January  1,  1915.  Ed  Long,  L.  C.  Kilgore,  and 
Albert  Kinderman  were  duly  elected  and  qualified  as 
the  township  advisory  board  for  said  Railroad  School 
Township  at  the  general  election  held  on  the  first  Tues- 
day after  the  first  Monday  in  November  in  the  year 
1910,  and  served  as  such  until  their  successors  were 
elected  and  duly  qualified.  Pursuant  to  the  order  made 
on  December  30,  1914,  and  which  was  entered  in  the 
advisory  board  record,  the  note  in  suit  was  made,  exe- 
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cuted  and  delivered  to  Wm.  A.  Lewis,  one  of  the  firm 
of  Lewis  and  Spoor,  and  which  note  is  in  words  and 
figures  as  follows: 


it 


'North  Judson,  Indiana,  December  30,  1914. 

'July  1st,  1915,  after  date,  I,  we  or  either  of  us, 
promise  to  pay  to  the  order  of  Lewis  &  Spoor  at  the 
First  State  Bank,  North  Judson,  Indiana,  Nine 
Hundred  Eighty  Seven  Dollars  and  80/100  cents 
(987.80)  with  interest  at  the  rate  of  6%  per  annum 
from  date  until  paid,  and  all  attorney  fees.  Value 
received  without  any  relief  whatever  from  valua- 
tion or  appraisement  laws.  The  drawers  and  en- 
dorsers jointly  and  severally  waive  presentment  for 
pajmient,  protest,  notice  of  protest  and  nonpayment 
of  this  note. 

"Owen  Daly,  trustee  R.  R.  Twp. 
"Edward  Long,  President. 
"Albert  Kinderman. 
"L.  C.  Kilgore,  Secy.  Board. 

Address  San  Pierre,  Indiana. 
No.  14272.     Due  July  1,  1915." 


Said  note  was  on  the  date  of  its  execution  sold  by  the 
payees  to  appellee  First  State  Bank  in  the  regular 
course  of  business  and  was  indqrsed  by  said  firm  as 
follows : 

"Lewis  &  Spoor,  By  Lewis." 

At  the  general  election  held  on  November  3,  1914, 
Peter  Kramer,  Henry  Smith  and  Cassius  Lake  were 
elected  by  the  legal  voters  of  said  Railroad  township  as 
and  for  members  of  the  advisory  board  in  said  Railroad 
school  township  according  to  law.  On  November  12, 
1914,  said  Kramer,  Smith  and  Lake  each  appeared  in 
person  at  the  office  of  said  trustee,  Owen  Daly,  and  took 
his  oath  of  office  and  received  his  certificate  of  election 
and  still  retains  the  same.  Said  Kramer,  Smith  and 
Lake  did  not  meet  as  an  advisory  board,  nor  organize 
as  such,  nor  did  they  receive  the  books  and  papers  be- 
longing to  the  township  advisory  board  of  Railroad 
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township  until  January  4,  1915.  At  no  time  after  the 
election  of  such  Kramer,  Smith  and  Lake  did  the  trus- 
tee Daly  call  any  meeting  of  said  Kramer,  Smith  and 
Lake,  or  give  them  any  notice  in  writing  to  meet  with 
him  as  trustee  of  Railroad  township.  The  first  entry 
in  the  advisory  board  record  of  Railroad  school  town- 
ship made  by  said  members  elected  at  the  November 
election,  1914,  was  made  on  January  4,  1915,  which  was 
an  entry  to  the  effect  that  investigation  showed  the  spe- 
cial school  fund  to  be  exhausted,  with  an  order  to  the 
trustee  authorizing  him  to  borrow  $800.  The  next 
entry  of  the  advisory  board  was  on  January  5,  1915, 
which  was  a  meeting  for  the  purpose  of  auditing  the 
books  and  papers  of  the  ex-trustee,  Owen  Daly.  At  the 
meeting  the  advisory  board  refused  to  accept  so  much  of 
the  report  of  such  trustee  as  related  to  the  special  meet- 
ing of  the  old  advisory  board  called  by  said  Daly  on 
December  30,  1914,  for  the  purpose  of  making  an  ap- 
propriation of  funds  for  extra  work  done  on  the  school 
building  involved  in  this  suit,  the  refusal  being  upon 
the  ground  that  the  members  of  such  advisory  board 
qualified  November  12,  1914,  and  that  they  were  the 
legally  constituted  board,  and  that  the  old  advisory 
board  had  no  authority  to  make  any  appropriation,  nor 
to  transact  any  other  business  for  the  township,  and 
that  it  had  no  authority  to  accept  the  school  building, 
and  that  said  building  was  not  completed  according  to 
contract.  Objections  to  other  transactions  were  made 
which  we  do  not  need  to  consider.  The  court  found  that 
the  school  building  erected  and  the  school  building  re- 
modeled by  the  contractors,  Lewis  &  Spoor,  under  the 
original  and  supplemental  contracts,  was  used  by  ap- 
pellant township  before  it  was  finally  completed  and  ac- 
cepted by  said  township  for  school  purposes,  and  has 
ever  since  been  so  used  and  is  still  used  for  such  pur^ 
poses. 
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Article  3  of  the  original  contract  provided  that  no 
alterations  should  be  made  on  the  work  except  by  writ- 
ten order  of  the  architect,  the  amount  to  be  paid  by  the 
owner  or  allowed  by  the  contractor,  by  virtue  of  such 
alterations,  to  be  stated  in  the  order.  It  was  further 
provided  in  such  article  3  that  in  the  event  the  owner 
and  contractor  should  not  agree  as  to  the  amount  to  be 
paid  and  allowed,  the  work  should  go  on  under  the  order 
of  the  architect  and,  in  case  of  failure  to  agree,  the  de- 
termination of  the  amount  should  be  referred  to  arbi- 
tration as  provided  in  article  12  of  the  original  contract. 
In  the  event  of  any  change  or  modification  of  such  orig- 
inal contract  ordered  by  the  trustee  and  advisory  board, 
the  price  thereof  was  to  be  fixed  by  the  architect  and 
superintendent  for  such  change,  and  such  architect  and 
superintendent  fixed  the  price  of  the  changes  involved 
and  indorsed  the  same  on  the  supplemental  and  original 
contracts.  The  work  was  done  under  said  original  and 
supplemental  contracts  and  the  court  finds  that  it  was 
worth  the  price  fixed  by  the  architect  and  superintend- 
ent, and  that  the  appellant  township  received  the  bene- 
fits of  the  same  and  still  retains  the  same.  The  note  in 
suit  was  indorsed  by  Lewis  and  Spoor  to  appellee  First 
State  Bank  for  its  full  face  less  $9.90  discount.  The 
amount  due  on  the  note  in  principal  was  $987.80  and 
interest,  $175.83.  A  reasonable  attorney  fee  for  plain- 
tiffs attorney  was  found  to  be  $138.62.  The  court 
stated  the  conclusions  of  law  as  follows :  (1)  That  the 
appellee  First  State  Bank  should  recover  from  appel- 
lant Township  upon  the  note  involved,  $1,155.60.  (2) 
That  appellee  be  denied  the  recovery  of  attomeyVs  fees 
against  appellant  township.  (3)  That  appellee  recover 
of  Lewis  and  Spoor  $138.62  attorney's  fees. 

A  judgment  was  rendered  accordingly.  After  motion 
for  a  new  trial,  which  was  overruled,  appellant  township 
now  prosecutes  this  appeal.    The  errors  assigned  which 
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were  properly  presented  are  that  the  court  erred  in 
overruling  the  demurrer  to  the  amended  complaint; 
that  the  court  erred  in  each  of  its  conclusions  of  law 
"first  and  third" ;  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial. 

The  controversy  in  this  case  grows  out  of  the  supple- 
mental contract.  It  will  be  observed  that  the  trustee 
and  advisory  board  orally  directed  the  architect 

1.    and  superintendent  to  prepare  such  supplemental 

contract  and  that  no  record  was  made  of  any 

meeting  of  the  board  directing  the  execution  of  the 

same  in  the  record  of  the  advisory  board  of  appellant 

township. 

Section  9590  Bums  1914,  Acts  1899  p.  150,  provides 
that:  "Such  board  shall  keep  a  record  of  their  pro- 
ceedings in  a  separate  book  to  be  furnished  by  such  trus- 
tee, and  kept  as  a  part  of  the  records  of  the  township, 
*  *  *  and  to  remain  in  the  custody  of  the  chair- 
man of  such  board.  Said  board  shall  elect  one  of  its 
members  secretary  for  said  board,  who  shall  record  the 
proceedings  thereof  at  any  meeting,  in  full,  under  the 
direction  of  the  board,  which  shall  be  signed  before  the 
board  adjourns."  This  provision  of  the  statute  has 
been  held  to  be  mandatory.  First  Nat  Bank  v.  Van 
Buren  School  Tp.  (1911),  47  Ind.  App.  79,  93  N.  E. 
863;  State,  ex  rel  v.  Parish  (1913),  180  Ind.  63,  99  N. 
E.  977.  At  the  time  no  appropriation  was  made  by  the 
advisory  board  for  the  pajmient  of  the  work  covered 
by  the  supplemental  contract.  Section  9595  Bums 
1914,  Acts  1913  p.  276,  provides  that  in  no  event  shall 
a  debt  of  the  township  be  created  except  by  the  ad- 
visory board  of  slich  township,  and  in  the  manner  in 
said  act  specified,  and  §9601  Bums  1914,  Acts  1899  p. 
150,  §11,  provides  that  all  contracts  made  in  violation  of 
this  act  shall  be  null  and  void.  It  has  been  uniformly 
held  that  a  contract  made  without  an  appropriation  to 
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pay  the  debt  incurred  is  void.  See  Merchants  Nat 
Bank  v.  Delaware  School  Tp.  (1916),  185  Ind.  658,  114 
N.  E.  450 ;  State,  ex  reL  v.  Parish,  supra,  and  cases  there 
cited.  In  the  last  case,  it  is  further  stated  that:  'If 
a  record  must  have  been  made  when  the  contract  was 
entered  into,  and  an  appropriation  then  made,  and  a 
record  made  of  that  act,  it  is  clear  that  it  cannot  be 
made  at  some  later  time.'' 

The  term  of  office  of  the  members  of  the  old  advisory 
board  expired,  by  statute,  on  the  day  following  the  No- 
vember election  in  1914,  or  as  soon  thereafter  as 

2.  their  successors  were  qualified,  which,  as  Appears 
by  the  findings  of  the  court,  was  on  November 

12,  1914.  Clearly  then,  the  act  of  the  old  board  in  de- 
claring an  emergency,  and  in  joining  with  the  trustee 
in  the  execution  of  the  note  in  suit  on  December  30, 
1914,  was  wholly  without  authority,  and  void.  The  act 
of  the  trustee  without  the  proper  concurrence  of  a 
legally  constituted  advisory  board  was  void. 

Appellee,  together  with  Lewis  and  Spoor,  were  bound 

to  take  notice  that  the  trustee  and  advisory  board  were 

public  officers,  creatures  of  the  statute,  that  they 

3.  only  had  such  powers  as  were  conferred  upon 
them  by  statute,  and  that  they  must  exercise  such 

powers  only  in  the  manner  provided  by  statute.  Oppen^ 
heimer  v.  Greencastle  School  Tp.  (1905),  164  Ind.  99, 
72  N.  E.  1100.  First  Nat.  Bank  V.  Van  Buren  School 
Tp.,  supra.  It  follows  that  the  note  in  suit  was  exe- 
cuted wholly  without  authority,  that  it  was  void  as 
against  the  township,  and  that  appellee  cannot  recover 
thereon  in  this  action. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  restate  its  conclusions  of  law,  and  to  render 
judgment  for  appellant  accordingly. 
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Baltimore  and  Ohio  Southavestern  Railroad 

Company  v.  Bower. 

[No.  10,421.    Filed  May  28,  1920.] 

Cabbibrs. — Carriage  of  Live  Stock, — Agreement  to  Extend  Time 
of  Confinement  of  Cattle  Without  Feed  or  WcUer. — Validity, — 
Statutes, — An  agreement  by  a  carrier  to  transport  cattle  within 
a  reasonable  time  i^  not  a  preferential  contract  in  violation  of 
24  U.  S.  Stat.  379  (U.  S.  Comp.  Stat.  §8563  et  seq.),  32  U.  S. 
Stat  847,  c.  708  (U.  S.  Comp.  St  §§8597-8599),  regrulatingr  in- 
terstate commerce,  merely  because  the  shipper  requested  the 
carrier  to  extend  the  time  of  confinement  of  the  cattle  without 
unloading  for  feed,  water  and  rest  for  thirty-six  hours,  as 
authorized  by  U.  S.  Comp.  Stat  §8651. 

From   Clark  Circuit  Court;  James   W.  Fortune, 
Judge. 

Action  by  John  C.  Bower  against  the  Baltimore  and 
Ohio  Southwestern  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed, 

George   H.   D.   Gibson,   Jewett,   BuUeit   &   Jewett, 
Morisoii  A,  Waite  and  William  A.  Eggers,  for  appellant. 
Frank  W,  Carr,  for  appellee. 

Remy,  J. — Appellee  shipped  twenty-eight  head  of  cat- 
tle over  appellant's  railroad  from  Marysville,  Indiana, 
to  Cleveland,  Ohio.  This  action  is  by  appellee  to  re- 
cover damages  alleged  to  have  been  sustained  by  appel- 
lee because  of  delay  in  shipment.  The  bill  of  lading, 
which  is  made  a  part  of  the  complaint,  is  in  the  usual 
form,  and,  among  other  things,  provides  that  the  trans- 
portation shall  be  "with  reasonable  dispatch."  At  the 
time  of  the  execution  of  the  bill  of  lading,  as  averred 
in  the  complaint,  appellee  filed  with  appellant  his  re- 
quest that  the  time  of  the  confinement  of  the  cattle 
without  unloading  the  same  for  feed,  water  and  rest, 
be  extended  to  thirty-six  hours,  which  request  was 
acceded  to  by  appellant.    It  is  further  averred  in  the 
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complaint  that,  if  appellant  had,  in  compliance  with  the 
terms  of  the  bill  of  lading,  transported  the  cattle  with 
reasonable  dispatch,  they  would  have  been  delivered  at 
Cleveland  within  thirty  hours,  but  that  through  the  neg- 
ligence of  appellant  the  delivery  was  delayed  more  than 
sixty  hours,  to  appellee's  damage  in  the  total  sum  of 
$139.10. 

Appellant's  demurrer  to  the  complaint  for  want  of 
sufficient  facts  was  overruled  and,  appellant  refusing  to 
plead  further,  judgment  was  rendered  in  favor  of  appel- 
lee. The  only  assigned  error  is  the  action  of  the  court 
in  overruling  the  demurrer. 

It  is  the  contention  of  appellant  that  the  complaint 
is  based  upon  a  preferential  contract  to  transport  and 
deliver  the  cattle  within  a  specified  time,  and  that  inas- 
much as  there  is  no  averment  showing  that  appellant, 
by  any  tariffs  or  schedules  which  it  had  established  or 
filed,  had  held  itself  out  as  willing  to  make  similar  con- 
tracts with  all  shippers,  the  contract  is  in  violation  of 
the  statutes  regulating  interstate  commerce  (24  U.  S. 
Stat.  379  [§8563  et  seq.  U.  S.  Comp.  Stat.  1916] ;  32  U. 
S.  Stat.  847,  c.  708  [§§8597-8599  U.  S.  Comp.  Stat. 
1916] ) ,  and  cannot  form  the  basis  of  a  valid  complaint. 
Unfortunately  for  appellant,  the  complaint  is  not  based 
upon  a  preferential  agreement.  The  theory  of  the  com- 
plaint is  that  appellee  as  a  common  carrier  had  agreed 
to  deliver  the  cattle  within  a  reasonable  time,  and  that 
through  appellant's  negligence  there  was  long  and  un- 
reasonable delay,  resulting  in  the  damages  of  which 
complaint  is  made.  There  was  no  agreement  to  deliver 
the  cattle  at  any  specified  time.  It  is  apparent  that  the 
request  of  appellee  that  the  time  of  confinement  of  the 
cattle  without  being  unloaded  be  extended  for  thirty- 
six  hours  was  made  pursuant  to  §8651  of  the  federal 
statutes  regulating  interstate  commerce  (34  U.  S.  Stat. 
607,  §8651  U.  S.  Comp.  Stat.  1916),  which  provides 
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as  follows:  "No  railroad  *  *  *  carrying  or  trans- 
porting cattle,  sheep,  swine,  or  other  animals  from  one 
State  or  Territory  or  the  District  of  Columbia  into  or 
through  another  State  or  Territory  or  the  District  of 
Columbia,  shall  confine  the  same  in  boats,  cars  or  vessels 
of  any  description  for  a  period  longer  than  twenty-eight 
consecutive  hours  without  unloading  the  same  in  a  hu- 
mane manner,  into  properly  equipped  pens  for  rest, 
water  and  feeding,  for  a  period  of  at  least  five  consecu- 
tive hours,  unless  prevented  by  storm  or  by  other  acci- 
dental or  unavoidable  causes  which  can  not  be 
anticipated  or  avoided  by  the  exercise  of  due  diligence 
and  foresight:  Provided,  that  upon  the  written  re- 
quest of  the  owner  or  person  in  custody  of  that  particu- 
lar shipment,  which  written  request  shall  be  separate 
and  apart  from  any  printed  bill  of  lading,  or  other  rail- 
road form,  the  time  of  confinement  may  be  extended  to 
thirty-six  hours." 

The  agreement  on  the  part  of  appellant,  in  compliance 
with  appellee's  request  to  extend  the  time  fixed  by  stat- 
ute for  unloading  the  cattle,  having  been  made  in 
accordance  with  the  above  statute,  was  open  to  every 
shipper,  and  was  not  a  preferential  contract. 

The  case  of  Chicago,  etc.,  R.  Co.  v.  Kirby  (1912),  225 
U.  S.  155,  32  Sup.  Ct.  648,  56  L.  Ed.  1033,  Ann.  Cas. 
1914A  501,  which  is  relied  upon  by  appellant,  is  not  in 
point.  In  that  case,  the  carrier  had  entered  into  a  spe- 
cial contract  with  the  shipper  by  which  it  agreed  to 
make  certain  connections  with  another  railroad  at  a 
specified  time  and  place,  and  to  deliver  certain  horses 
in  a  distant  city  at  a  designated  hour.  The  Supreme 
Court  of  the  United  States  rightly  held  that  the  carrier's 
obligation  created  by  the  special  contract  was  more 
burdensome  than  would  be  its  obligation  to  a  shipper 
with  whom  it  made  no  special  contract,  and  that  in  the 
Vol.  73—24 
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absence  of  a  published  rate,  open  to  all,  the  contract 
was  not  enforceable.  In  the  case  at  bar,  the  agreement 
to  extend  the  time  for  unloading  the  cattle  is  not  only 
in  accordance  with  a  statutory  provision,  and  open  to 
all,  but  was  not  more  burdensome  upon  the  carrier;  if 
anything,  it  made  the  burden  lighter. 

The  trial  court  did  not  err  in  overruling  appellant's 
demurrer  to  the  complaint.    Judgment  affirmed. 


Clemens  et  al.  v.  Stoner,  Executor,  et  al. 

[No.  10,567.     Filed  March  19,  1920.     Rehearing  denied  May  28, 

1920.] 

1.  Appeal.— J5We/8. — Sufficiency. — Contents. — While  appellant's 
brief  should,  under  Rule  22  of  the  Appellate  Court,  show  the 
filing  of  an  appeal  bond  and  the  praecipe  and  the  date  when  the 
motion  for  a  new  trial  was  filed,  the  court  will  not  refuse  to 
consider  an  appeal  because  of  the  omission  of  such  information, 
p.  374. 

2.  Appeal. — Briefs. — Sufficiency. — Recital  of  Evidence. — ^Where 
the  exceptions  or  errors  relied  upon  for  reversal  require  a  con- 
sideration of  the  evidence,  the  brief  must  show  that  a  bill  of 
exceptions  was  filed  and  must  also  contain  a  concise  recital  of 
the  evidence,  referring  to  the  pages  and  lines  where  the  evi- 
dence may  be  found,  and,  if  it  does  not,  the  alleged  errors  will 
not  be  considered,    p.  374. 

3.  Appeal.  —  Briefs.  —  Sufficiency.  —  Overruling  Objections  to 
Evidence. — Presenting  for  Review. — To  present  for  review 
allegfed  error  of  the  trial  court  in  overruling  an  objection  to  a 
question  asked  of  a  witness,  appellant's  brief  must  set  out  the 
question,  the  grounds  upon  which  the  objection  was  made,  the 
ruling  of  the  court,  the  exception,  and  the  answer  of  the  wit- 
ness to  the  question,  together  with  a  reference  to  the  page  and 
line  of  the  record  where  the  proceeding  can  be  found,    p.  374. 

4.  Appeal. — Briefs. — Sufficiency. — Sustaining  Objections  to  Evi- 
dence.— Presenting,  for  Review, — To  present  for  review  on 
appeal  alleged  error  of  the  trial  court  in  sustaining  an  objec- 
tion to  a  question  asked  of  a  witness,  appellant's  brief  must 
set  out  the  question,  the  offer  to  prove,  the  ruling  of  the  court, 
the  exception,  and  the  page  and  the  line  of  the  record  where 
they  may  be  found,    p.  374. 
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6.  Affbal. — Briefs. — Sufficiency, — Waiver  of  Error. — ^Alleged 
error  in  a  conclusion  of  law  is  waived  by  appeUant's  failure  to 
present  any  point  or  authority  in  his  brief  showing  wherein  the 
conclusion  is  erroneous,    p.  375. 

From  Fulton  Circuit  Court;  W.  C.  Pentecost,  Judge. 

Action  by  Naomi  Clemens  and  others  against 
Fletcher  Stoner,  executor  of  ihe  estate  of  Harrison 
Graham,  deceased,  and  others.  From  a  judgment  for 
defendants,  the  plaintiffs  appeal.    Affirmed. 

Meyers  &  Emmons  and  C.  C.  Campbell,  for  appellants. 
Holman,  Bemetha  &  Bryant,  James  H.  Bibler,  Arthur 
Metzler  and  Ruben  R.  Carr,  for  appellees. 

McMahan,  J. — ^Nancy  Graham  died  in  1912,  leaving 
as  her  only  heirs  her  husband  and  one  grandchild.  The 
appellants,  who  are  nieces  and  nephews,  commenced  this 
action  to  establish  and  probate  an  alleged  spoliated  will 
and  codicil  of  Mrs.  Graham  made  in  1895  in  which  they 
were  named  as  beneficiaries,  and  also  to  set  aside  the 
probate  of  an  alleged  will  made  in  1910  in  which  the 
surviving  husband  was  named  as  the  sole  beneficiary. 
The  complaint  alleges  that  Mrs.  Graham  was  of  unsound 
mind  at  the  time  when  she  destroyed  the  first  will  and 
codicil,  and  when  she  attempted  to  execute  the  second. 
On  the  day  the  last  will  was  made,  she  conveyed  several 
tracts  of  land  to  her  husband,  which  appellants  ask  be 
vacated  and  set  aside  on  the  ground  that  Mrs.  Graham 
was  of  unsound  mind. 

From  the  special  finding  of  facts,  it  appears  that  in 
1895  Nancy  Graham  executed  a  will  and  later  executed 
a  codicil  thereto,  both  of  which  were  duly  signed  and 
witnessed  as  required  by  law,  and  in  1910  her  husband 
by  undue  influence  and  fraud  caused  her  to  convey  prac- 
tically all  of  her  real  estate  to  him  and  to  make  a  will 
giving  him  all  of  her  property,  when  "she  was  greatly 
enfeebled  in  mind  and  body  by  age  and  disease  at  the 
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time  she  executed  said  deeds  and  will,  so  that  her  vital- 
ity was  exhausted  and  her  powers  of  resistance  were 
gone."  At  the  time  of  making  said  last  will  and  con- 
veyances the  original  will  made  in  1895  and  codicil  were 
produced,  and,  after  the  same  had  been  read,  she  placed 
them  in  a  stove  where  they  were  destroyed  by  fire.  It 
was  further  found  that  Mrs.  Graham  died  intestate 
leaving  no  child  or  children,  but  that  she  left  a  husband 
and  one  grandchild  surviving  her,  who  were  her  sole  and 
only  heirs ;  that  the  substance  of  the  will  destroyed  had 
not  been  proved  and  that  it  could  not  be  admitted  to 
probate. 

The  court  stated  its  conclusion  of  law  to  the  effect 
that  the  destroyed  will  could  not  be  admitted  to  probate, 
and  that  the  appellants  had  no  interest  in  the  estate  of 
the  deceased.  Judgment  followed  the  conclusion  of  law. 
Appellants  filed  a  motion  for  a  new  trial  on  the  grounds 
that  the  decision  of  the  court  (1)  is  not  sustained  by 
sufficient  evidence,  (2)  is  contrary  to  law,  and  (3)  that 
the  court  erred  in  excluding  certain  evidence.  The 
errors  properly  assigned  are  that  the  court  erred  in  its 
conclusion  of  law  and  in  overruling  the  motion  for  a 
new  trial. 

Appellees  insist  that  appellants'  brief  does  not  com- 
ply with  Rule  22  of  this  court,  in  that  it  fails,  among 
other  things,  to  show:  (1)  The  praecipe  for  the  tran- 
script; (2)  that  a  bill  of  exceptions  was  presented  to 
the  court  or  that  one  was  ever  signed  or  filed;  (3)  the 
offers  to  prove  alleged  to  have  been  made  on  the  exclu- 
sion of  evidence  and  many  of  the  questions  to  which  they 
relate  are  not  shown;  (4)  that  no  references  are  given 
to  pages  or  lines  in  the  record  where  the  excluded  evi- 
dence, offers  and  exceptions  may  be  found;  (5)  it  is  not 
shown  when  the  motion  for  a  new  trial  was  filed  so 
as  to  enable  the  court  to  determine  whether  it  was  filed 
in  time;  and  (6)  that  in  the  recital  of  the  evidence  no 
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• 

references  are  made  to  the  pages  or  lines  of  the  record 
where  any  of  the  evidence  may  be  found. 

Appellants,  after  having  had  their  attention  called  to 
these  defects  in  their  brief,  and  to  many  of  the  author- 
ities wherein  the  rule  of  the  court  relative  to  the  prep- 
aration of  briefs  has  been  considered  and  construed, 
instead  of  asking  leave  to  correct  their  brief  so  as  to 
comply  with  the  rule,  content  themselves  by  saying  that 
"such  matters  are  not  required  to  be  set  out  in  the 
appellant's  brief,"  and,  if  required  to  be  set  out  in  the 
brief,  that  "there  would  be  little  or  no  use  for  a  tran- 
script." Appellants  have  thus  placed  themselves  on 
record  as  insisting  that  there  is  no  merit  in  the  objec- 
tions made  to  their  brief,  and  inviting  a  ruling  of  the 
court  on  the  question  as  to  whether  their  brief  com- 
plies with  Rule  22. 

It  has  been  deemed  essentially  important  and  neces- 
sary for  the  Supreme  and  this  court  to  adopt  rules  con- 
cerning appeals  and  the  preparation  of  briefs.  Rule 
22  requires  that  the  brief  of  appellant  shall  contain  a 
short  and  clear  statement  disclosing  (1)  the  nature  of 
the  action,  (2)  what  the  issues  were,  (3)  how  the  issues 
were  decided,  and  what  the  judgment  or  decree  was, 
(4)  the  errors  relied  upon  for  reversal,  (5)  a  concise 
statement  of  so  much  of  the  record  as  to  fully  present 
every  error  and  exception  relied  on,  referring  to  the 
pages  and  lines  of  the  transcript.  If  the  insufficiency 
of  the  evidence  to  sustain  the  verdict  or  finding  in  fact 
or  law  is  assigned,  the  statement  shall  contain  a  con- 
densed recital  in  narrative  form  so  as  to  present  the 
substance  clearly  and  concisely. 

We  shall  not  enter  into  a  discussion  of  these  rules  or 
their  requirements,  but  will  content  ourselves  by  citing 
a  few  of  the  decided  cases,  so  that  those  who  desire  in- 
formation can  be  informed.  See  Henderson  v.  Hender- 
son (1906),  165  Ind.  666,  671,  75  N.  E.  269;  Schroder 
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V.  Meyer  (1911),  48  Ind.  App.  36,  95  N.  E.  335;  Huher 
Mfg.  Co.  V.  Blessing  (1912),  51  Ind.  App.  89,  99  N.  E. 
132;  Gnffith  V.  Felts  (1913),  52  Ind.  App.  268,  99  N. 
E.  432;  Fox  V.  Worm  (1914),  55  Ind.  App.  516,  104  N. 
E.  93;  Lyons  V.  Souder  (1914),  56  Ind.  App.  443,  105 
N.  E.  511;  Cleveland,  etc.,  R.  Co.  v.  Beard  (1913),  52 
Ind.  App.  105,  100  N.  E.  392 ;  Doehring  V.  HoUenheck 
(1915),  58  Ind.  App.  80,  81,  104  N.  E.  770;  Gary,  etc., 
R.  Co.  V.  Hacker  (1915),  58  Ind.  App.  618,  108  N.  E. 
756. 

While  the  rule  requires  that  appellant's  brief  contain 

so  much  of  the  record  as  to  fully  present  every  error  and 

exception  relied  upon  for  reversal,  we  would  not 

1.  refuse  to  consider  an  appeal  on  its  merits,  where 
the  only  objections  to  appellant's  brief  are  that 

it  fails  to  show  the  filing  of  an  appeal  bond,  or  that  the 
praecipe  was  filed  withr  the  clerk,  or  the  date  when 
the  motion  for  a  new  trial  was  filed,  although  such  in- 
formation is  often  helpful  to  the  court.  A  well-pre- 
pared brief  will,  however,  contain  that  information. 

Where  the  exceptions  or  errors  relied  upon  for  re- 
versal require  a  consideration  of  the  evidence,  it  is  abso- 
lutely essential  that  the  brief  show  that  a  bill  of 

2.  exceptions  was  filed,  and  it  must  also  contain  a 
concise  recital  of  the  evidence,  referring  to  the 
pages  and  lines  where  the  evidence  may  be  found. 

3.  If  the  alleged  error  is  that  the  court  erred  in 
overruling  an  objection  to  a  question  asked  of 

a  witness,  the  brief  must  set  out  the  question,  the 
grounds  upon  which  objections  were  made,  the  ruling 
of  the  court,  the  exception,  and  the  answer  of  the  wit- 
ness to  the  question,  together  with  a  reference  to  the 
page  and  line  of  the  record  where  the  proceeding  can 
be  found.    Likewise,  where  the  court  sustains  an 

4.  objection  to  a  question,  the  brief  must  set  out 
the  question,  the  offer  to  prove,  the  ruling  of 
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the  court,  the  exception,  and  the  page  and  line  where 
the  same  may  be  found.  In  the  recital  of  the  evidence, 
the  page  and  line  where  the  evidence  is  to  be  found 
should  be  given.  It  has  frequently  been  held  that  a  fail- 
ure to  refer  to  the  page  and  line  where  the  evidence 
or  the  ruling  of  which  complaint  is  made  is  such  a  de- 
fect in  the  brief  as  amounts  to  a  waiver  of  the  ques- 
tions attempted  to  be  presented.  See  authorities  here- 
inbefore cited. 

While  it  is  the  desire  of  the  court  that  every  cause 
appealed  shall  be  decided  upon  its  merits,  we  must  in- 
sist that  the  brief  must  show  that  a  good-faith  effort 
has  been  made  to  comply  with  the  rules  relative  to  the 
preparation  of  the  record  and  briefs.  With  our  liberal- 
ity in  granting  leave  to  amend,  so  as  to  correct  errors 
and  omissions,  when  application  is  timely  made,  there 
is  no  excuse  for  not  having  a  pase  decided  on  its  merits. 
The  number  of  ill-prepared  briefs  and  the  indifference 
of  the  profession  have  prompted  these  remarks,  and  lead 
us  to  add  that  too  many  appeals  are  lost  because  of  de- 
fective briefing.  A  bad  complaint  may  be  cured  by  ver- 
dict in  the  trial  court,  while  a  wrong  verdict  may  be 
affirmed  on  appeal  because  of  an  indifferently  prepared 
brief.  Greater  care  and  attention  should  be  given  in 
the  preparation  of  briefs  to  see  that  every  alleged  error 
is  properly  presented,  and  less  time  and  attention  given 
to  exaggerated  statements  and  vituperative  arguments, 
which  serve  no  useful  purpose  and  can  well  be  omitted 
in  appellate  procedure. 

Under  the  heading  of  "Points  and  Authorities"  appel- 
lants made  the  one  point  that  "The  findings  of  fact  are 
not  sustained  by  sufficient  evidence,  and  the  con- 

5,    elusions  of  law  is  contrary  to  law."     Following 

this  are  ten  propositions  of  law,  the  first  two  of 

which  relate  to  the  sufficiency  of  the  evidence  to  sustain 

the  finding  of  facts.    The  other  eight  propositions  can- 
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not  under  any  possible  construction  apply  to  the  alleged 
insufficiency  of  the  evidence  or  the  alleged  error  of  the 
court  in  the  conclusion  of  law.  They  all  relate  to  the 
exclusion  of  certain  evidence.  Each  proposition  stated 
requires  a  consideration  of  the  evidence.  Appellant's 
brief  having  failed  to  show  the  filing  of  a  bill  of  excep- 
tions containing  the  evidence,  the  questions  asked  the 
witnesses,  the  offers  to  prove,  the  rulings  of  the  court, 
the  exceptions  taken,  and  the  failure  to  make  references 
to  the  pages  and  lines  of  the  record  as  required,  no 
question  is  presented  for  our  consideration  which  in- 
volves an  examination  of  the  evidence.  The  alleged 
error  in  the  conclusion  of  law  is  waived  by  reason  of  the 
failure  to  present  any  point  or  authority  to  show 
wherein  the  same  is  erroneous. 
Judgment  affirmed. 


Phillips  et  al.  v.  Decker  et  al. 

[No.  10,294.    Filed  June  1,  1920.] 

1.  Appeal.  —  Review.  —  Verdict,  —  Presumptions.  —  Burden  of 
Shotuing  Error. — Every  presumption  is  in  favor  of  the  regu- 
larity of  the  general  verdict,  and  the  burden  is  on  appellant  to 
overcome  that  presumption,    p.  378. 

2.  Deeds. — Validity. — Delivery. — In  an  action  for  partition,  evi- 
dence held  sufficient  to  -^varrant  the  jury  in  finding  that  de- 
fendant's father  made  a  deed  to  her  of  the  land  which  she 
claimed  and  left  it  with  the  notary  public  who  prepared  it  with 
the  understanding  and  intention  that  the  deed,  together  with 
others  conveying  the  balance  of  grantor's  realty,  should  be  de- 
livered to  the  grantees,    p.  381. 

3.  Deeds. — Vohmta/ry  Settlements. — Presumption  as  to  Delivery. 
— The  law  makes  stronger  presumptions  in  favor  of  the  de- 
livery of  deeds  in  cases  of  voluntary  settlements  than  in  ordi- 
nary cases  of  bargain  and  sale.    p.  382. 

From  Tippecanoe  Superior  Court;  Isaac  E.  Schoan- 
over,  Special  Judge. 
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Action  by  Henry  W.  Phillips  and  others  against  Alida 
A.  Phillips  Decker  and  her  husband,  in  which  the  named 
defendant  filed  a  cross-complaint.  From  a  judgment 
for  defendant  on  her  cross-complaint,  the  plaintiffs  ap- 
peal.   Affirmed. 

Dan  W.  Simms,  Samuel  U.  Simms,  Stuart,  Hammond 
&  Stvxirty  for  appellants. 

George  P.  Haywood,  Clyde  H.  Jones  and  C.  V. 
McAdams,  for  appellees. 

McMahan,  C.  J. — Oscar  W.  Phillips  was  the  owner 
of  203.26  acres  of  land  in  Tippecanoe  county.  He  died 
in  1916,  leaving  appellants  and  appellee  Alida  A.  Phil- 
lips Decker  as  his  only  heirs.  This  is  an  Action  by  ap- 
pellants against  appellee  Mrs.  Decker  and  her  husband, 
wherein  the  appellants  allege  that  Oscar  W.  Phillips 
died  the  owner  of  said  land,  and  asking  for  partition. 
Appellee  Mrs.  Decker,  who  is  the  daughter  of  Oscar  W. 
Phillips,  filed  a  cross-complaint  in  which  she  alleged  that 
her  father  did  not  die  the  owner  of  all  of  said  land,  but 
that  in  April,  1915,  he  conveyed  123.26  acres  of  said  land 
to  her.  The  cause  was  tried  by  a  jury  and  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee  on  her 
cross-complaint,  quieting  her  title  to  said  123.26  acres. 

The  only  error  assigned  by  appellants  relates  to  the 
action  of  the  court  in  overruling  their  motion  for  a  new 
trial.  Their  contention  is  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  that  the  court  erred 
in  giving  to  the  jury  instructions  four  and  five  requested 
by  appellees.  The  evidence  shows  without  conflict  that 
on  April  29, 1915,  Oscar  W.  Phillips  signed  and  acknowl- 
edged three  deeds,  one  purporting  to  convey  to  appellee 
Mrs.  Decker  the  123.26  acres,  one  purporting  to  convey 
forty  acres  to  his  daughter  Sallie  Norris,  the  other  pur- 
porting to  convey  forty  acres  to  his  grandchildren, 
Marien  Phillips  Margaret  Phillips,  Georgie  Phillips  and 
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Oscar  W.  Phillips,  Jr.  In  the  first  two  of  said  deeds, 
the  grantor  reserved  for  himself  the  rent,  income  and 
profit  of  the  land  described  therein  for  and  during  his 
natural  life.  The  deed  to  said  grandchildren  contained 
the  same  clause  and  also  reserved  the  rent,  income  and 
profit  of  the  land  therein  described  to  the  use  and  benefit 
of  Frank  C.  Phillips  and  Lottie  Phillips  his  wife,  from 
and  after  the  death  of  the  grantor,  for  and  during  the 
natural  lives  of  said  Frank  C.  and  Lottie  Phillips.  At 
the  time  these  deeds  were  signed  and  acknowledged, 
they  were  left  with  the  notary  who  prepared  them  and 
who  took  Mr.  Phillips'  acknowledgment  thereto  and  in 
whose  possession  they  remained  until  after  the  com- 
mencement of  this  action.  Appellants  contend  that  the 
deed  to  appellee  Mrs.  Decker  was  left  with  the  notary 
to  keep  until  called  for  by  Mr.  Phillips,  while  the  ap- 
pellees contend  that  it  was  left  with  the  notary  with 
direction  to  deliver  it  to  Mrs.  Decker  upon  the  death  of 
the  grantor. 

The  jury  by  its  verdict  found  that  this  deed  was  left 
with  the  notary  with  the  intention  that  it  should  be  de- 
livered to  Mrs.  Decker,  and  not  to  be  returned  to 

1.  the  grantor.  Every  presumption  is  in  favor  of 
the  regularity  of  the  verdict  and  the  burden  is  on 
the  appellants  to  overcome  that  presumption.  If  there 
is  any  evidence  showing  that  it  was  the  intention  of 
Oscar  W.  Phillips  when  he  left  the  deed  with  the  notary 
that  it  should  be  held  by  the  notary  and  be  delivered  to 
Mrs.  Decker,  or  if  there  is  any  evidence  from  which  such 
an  inference  can  be  drawn,  the  verdict  must  be  upheld. 

We  do  not  deem  it  necessary  to  set  out  the  testimony 
of  the  several  witnesses  in  detail.  There  is  evidence 
showing  that  Oscar  W.  Phillips  at  the  time  the  deed  in 
question  was  made  was  a  widower,  eighty-three  years 
old.  Appellee  Mrs.  Decker  lived  with  him  and  cared 
for  him  in  his  declining  years.     He  had  often  said  that 
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it  was  his  intention  to  see  that  she  was  well  paid  for 
the  care  and  attention  she  had  given  him,  and  that  he 
wanted  her  to  have  a  good  home.  Several  years  before 
his  death,  which  occurred  in  1917,  he  erected  a  new 
home  on  the  123  acres  described  in  the  deed  to  Mrs. 
Decker.  This  house  was  provided  with  all  the  modem 
improvements  including  heat,  lights,  etc.  He  had  a 
number  of  conversations  with  a  brother,  while  he  was 
having  this  house  constructed  and  also  before  and  after 
it  was  constructed,  about  the  expense  of  building  such 
a  house,  and  in  that  connection  he  would  speak  about 
Mrs.  Decker,  saying  he  wanted  her  to  have  a  good  home ; 
that  she  had  been  good  to  him,  and  he  was  going  to  see 
that  she  was  provided  for.  He  and  his  brother  had 
talked  about  the  ease  with  which  wills  are  set  aside  by 
juries,  and  that  if  he  made  a  will  a  jury  might  think  he 
had  not  done  as  he  should  have  done  and  set  it  aside. 
Mr.  Phillips  in  one  of  these  conversations  said  he  knew 
that  such  a  thing  might  happen  if  he  made  a  will  and 
that  he  was  going  to  deed  his  property.  On  another 
occasion  in  a  conversation  with  his  brother,  and  while 
he  was  building  the  new  house,  he  said  he  had  not  made 
the  deeds  yet,  but  that  he  was  going  to  make  them.  In 
a  conversation  with  his  brother,  after  the  deeds  were 
made,  he  told  the  brother  he  had  done  what  they  had 
talked  about  before — ^that  he  had  made  the  deeds.  He 
told  other  people,  both  before  and  after  the  deeds  were 
left  with  the  notary  that  he  intended  to  give  the  "home 
place"  to  Mrs.  Decker.  He  told  others  that  he  had 
"fixed  his  property  the  way  he  wanted  it."  There  is 
evidence  that  he  gave  the  notary  directions  relative  to 
the  deeds  and  that  the  notary  agreed  to  comply  with 
such  directions. 

At  the  time  Mr.  Phillips  left  the  three  deeds  with 
the  notary,  he  had  a  cataract  on  each  eye  and  was  pre- 
paring to  have  them  removed.     On  the  day  when  the 
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deeds  were  made,  he  said  he  wanted  to  go  to  Lafayette 
to  attend  to  some  business,  that  he  was  going  to  fix  his 
property  before  he  had  the  operation  performed,  so  that 
if  anything  happened  to  him  his  property  would  be  left 
as  he  wanted  it  after  he  was  gone.  After  the  deeds 
were  signed  and  acknowledged  he  left  them  with  the 
notary,  at  which  time  the  notary  told  him  that  he  would 
do  with  the  deeds  as  Mr.  Phillips  had  directed ;  that  Mr. 
Phillips  asked  the  notary  what  he  should  do  with  the 
deeds,  and  was  told  by  the  notary  that  he  could  either 
deliver  them  or  record  them,  and  that  they  would  not 
be  valid  unless  they  were  delivered  over  to  the  notary 
or  to  the  grantees  named  in  the  deeds  or  recorded.  After 
this  conversation  and  in  the  presence  of  Mr.  Phillips, 
the  notary  placed  the  three  deeds  in  an  envelope  and 
wrote  thereon  the  words,  "Oscar  W.  Phillips,  deeds  to 
his  children  and  grandchildren,"  and  then  put  them  in 
a  safety  deposit  box  in  his  vault,  where  they  remained 
until  after  the  death  of  Mr.  Phillips.  One  of  the  clerks 
in  the  office  of  the  notary  testified  that  Mr.  Phillips  re- 
quested the  notary  to  keep  the  deeds  and  take  care  of 
them  for  him  until  he  called  for  them,  while  another 
witness,  who  was  present  at  the  time,  testified  that  noth- 
ing was  said  about  Mr.  Phillips  calling  for  the  deeds 
or  about  the  notary  keeping  or  taking  care  of  the  deeds 
for  Mr.  Phillips.  The  consideration  named  in  each  of 
these  deeds  was  "one  dollar  and  natural  love  and 
affection." 

The  notary  with  whom  the  deeds  were  left  testified 
that  Mr.  Phillips  requested  him  to  keep  the  deeds  until 
he  called  for  them  and  denied  that  Mr.  Phillips  had 
given  him  instructions  to  deliver  them  to  the  grantees 
named  in  the  deeds.  The  testimony  of  the  notary  and 
of  his  clerk  who  testified  were  so  weakened  and  dis- 
credited on  cross-examination  that  the  jury  evidently 
disregarded  the  same.     It  appears  that  some  time  prior 
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to  the  making  of  said  three  deeds,  Mr.  Phillips  had  con- 
veyed other  real  estate  to  his  son  Henry,  who  was  ap- 
pointed administrator  of  his  father's  estate,  and  who 
is  one  of  the  appellants  herein,  and  that  the  notary  be- 
came and  was  thereafter  the  attorney  for  Henry  in  the 
settlement  of  the  estate,  although  he  does  not  appear  as 
an  attorney  of  record  in  this  case.  There  are  many 
circumstances  and  details  in  the  evidence  which  war- 
ranted the  jury  in  finding  that  it  was  the  intention  of 
Mr.  Phillips  in  making  these  three  deeds  including  the 
one  to  Mrs.  Decker,  to  make  a  voluntary  settlement  and 
division  of  his  property  in  contemplation  of  death  with- 
out making  a  will.  And,  as  said  by  Chancellor  Kent  in 
Souverbye  V.  Arden  (1814),  1  Johns,  Ch.  (N.  Y.)  240, 
256:  "A  voluntary  settlement,  fairly  made,  is  always 
binding  in  equity  upon  the  grantor,  unless  there  be  clear 
and  decisive  proof,  that  he  never  parted,  nor  intended 
to  part,  with  the  possession  of  the  deed ;     *     *     *." 

When  we  consider  the  whole  of  the  evidence,  includ- 
ing the  statement  of  Oscar  W.  Phillips  made  on  the  day 

when  the  three  deeds  were  signed  and  acknowl- 
2.    edged  that  he  was  going  to  fix  his  property  before 

he  had  the  operation,  and  his  statements  made 
prior  thereto  as  to  his  intention  to  make  deeds  dividing 
and  disposing  of  his  property,  his  statements  made  after 
that  time,  in  which  he  said  that  he  had  made  such  deeds, 
and  had  so  fixed  his  property  that  it  would  go  as  he 
wanted  it  to  go  after  his  death  without  making  a  will, 
and  his  statements  when  he  first  spoke  to  the  notary  in 
which  he  told  the  notary  that  he  was  going  to  make  some 
deeds  and  leave  them  with  the  notary,  there  was  some 
evidence  showing  his  intention  to  do,  and  that  it  was  his 
understanding  that  he  had  done,  everything  necessary 
to  be  done  by  him  to  carry  out  that  intent  and  purpose 
when  he  signed  and  acknowledged  the  deeds  and  left 
them  with  the  notary.    The  notary  informed  Mr,  Phil- 
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lips  that,  before  the  deeds  would  be  valid,  they  should 
be  delivered  to  the  grantees  or  someone  for  them.  With 
that  information  he  left  them  with  the  notary,  and  there 
is  sufficient  evidence  to  warrant  the  jury  in  finding  that 
he  did  so,  with  the  understanding  and  intention 
that  they  were  to  be  delivered  to  the  grantees  by  the 
notary.  This  finding  and  conclusion  is  also  supported 
by  the  fact  that,  after  the  death  of  Mr.  Phillips^  the 
notary,  when  called  upon  for  the  deeds,  looked  for  them 
in  a  filing  box  marked,  "Papers  for  delivery  to  third 
parties." 

The  law  always  makes  stronger  presumptions  in  favor 
of  the  delivery  of  deeds  in  cases  of  voluntary  sct- 

3.  tlements  than  in  ordinary  cases  of  bargain  and 
sale.  The  verdict  is  sustained  by  sufficient 
evidence. 

Appellants  make  complaint  of  certain  instructions 
given  the  jury  at  the  request  of  appellees.  We  have 
given  each  of  these  instructions  careful  consideration 
and  hold  that  they  are  not  subject  to  the  objections 
urged  against  them.  Appellees  have  assigned  cross- 
errors,  but,  in  view  of  the  conclusions  'reached  on  ap- 
pellants' assignment  of  error,  we  need  not  give  them 
any  consideration. 

Judgment  affirmed. 


Hanna  et  al.  v.  Washington  School  Township. 

[No.  10,406.    Filed  June  1,  1920.] 

Deeds. — Conditions, — "For  School  Purposes", — Schools  and  School 
Districts. — The  use  of  the  words  "for  school  purposes"  in  a 
deed  to  a  school  district  does  not  create  a  condition  subsequent. 

From  Hendricks  Circuit  Court;   George   W.  BriU, 
Judge. 

Action  by  Washington  school  township  of  Hendricks 
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county,  against  Flora  E.  Hanna  and  others.  From  a 
judgment  for  plaintiff,  the  defendants  appeal.  A/- 
finned. 

Horace  L.  Hanna  and  James  L.  Clark,  for  appellants. 
Hume  &  Gaston  and  James  M.  Ogden,  for  appellee. 

McMahan,  C.  J. — Complaint  by  appellee  against  ap- 
pellants to  quiet  title.  Judgment  for  appellee.  Jehu 
Parson,  in  1890,  in  consideration  of  $150,  sold  the  real 
estate  in  controversy,  one  and  a  half  acres,  to  appellee 
"for  school  purposes."  Appellee  erected  a  schoolhouse 
on  said  land  ,sind  maintained  a  school  therein  for  several 
years,  wheaa,  because  of  the  small  number  of  pupils,  the 
school  w^s  abandoned,  after  which  the  building  was  sold 
and  r^Tnoved.  Appellants,  who  are  the  heirs  of  Jehu 
Parpen,  are  in  possession  of  and  claim  to  own  said  land. 
TT?feir  contention  is  that  the  phrase  "for  school  pur- 
poses'' in  the  deed  created  a  condition  subsequent  which 
/has  been  breached.  This  contention  cannot  prevail. 
Newpoint  Lodge,  etc.  V.  Town  of  Newpoint  (1894),  138 
Ind.  141,  37  N.  E.  650,  and  Highee  V.  RodewAin  (1891), 
129  Ind.  244,  28  N.  E.  442.     Judgment  affirmed. 

Enloe,  P.  J.,  not  participating. 


Plotnicki  v.  Nowicki. 

[No.  10,701.    Filed  June  2,  1920.] 

1.  Appeal.  —  Term-Time  Appeal.  —  Perfecting.  —  In  order  to 
effectuate  a  term-time  appeal  under  §679  Bums  1914,  §638 
R.  S.  1881,  it  is  essential  that  the  trial  court  shall,  during  the 
term  at  which  the  judgment  is  rendered,  or  during  the  term 
at  which  the  motion  for  a  new  trial  is  overruled,  when  it  is 
filed  after  p*udgment,  fix  the  amount  of  the  appeal  bond,  name 
and  approve  the  surety,  and  if  the  bond  is  not  filed  during  the 
term,  designate  the  time  within  which  it  may  be  filed,  and  it  is 
only  when  appellant  files  his  bond  in  conformity  with  the 
statute  and  the  court's  order  that  he  can  prosecute  his  appeal 
as  a  term-time  appeal,    p.  384. 
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2.  Appeal. — Term-Time  Appeal. — Perfecting. — Bond. — Subatitur 
tion  of  Surety  at  Subsequent  Term. — When  the  trial  court  dur- 
ing term  approves  an  appeal  bond  and  designates  the  time 
within  which  it  may  be  filed,  it  has  no  authority,  at  a  subse- 
quent term,  although  it  is  within  the  time  allowed  for  filing 
bond,  to  permit  a  substitution  of  another  surety  and  to  then 
approve  such  bond.    p.  384. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  between  Louis  Plotnicki  and  Kate  Nowicki. 
From  the  judgment  rendered,  the  former  appeals.  Ap- 
peal dismissed. 

Arthur  L.  Hubbard  and  Samuel  B.  Pettin^ill,  for  ap- 
pellant. 

Eli  F.  Seebiert,  Daniel  D.  Schurtz  and  W.  A.^rzesk, 
for  appellee.  \ 

McMahan,  C.  J. — In  order  to  effectuate  a  term-tin^e 

appeal  under  §679  Bums  1914,  §638  R.  S.  1881,  it  is\ 

essential  that  the  trial  court  shall,  during  the 

1.  term  at  which  the  judgment  is  rendered,  or  dur-    \ 
ing  the  term  at  which  the  motion  for  a  new  trial 

is  overruled,  when  such  motion  is  filed  after  judgment, 
fix  the  amount  of  the  appeal  bond,  name  and  approve  the 
surety  and,  if  the  bond  is  not  filed  during  that  tei^, 
must  designate  the  time  within  which  it  may  be  filed. 
Where  this  is  done  the  duty  of  the  court  with  reference       ^ 
thereto  is  at  an  end.     If  an  appellant  files  his  bond  in       | 
conformity  with  the  statute  and  such  order,  he  may 
prosecute  his  appeal  as  a  term-time  appeal,  otherwise       / 
not. 

s 

When  the  trial  court  during  term  approves  an  appeal 
bond  and  designates  the  time  within  which  it  may  be       \ 
filed,  it  has  no  authority,  at  a  subsequent  term,        \ 

2.  although  it  is  within  the  time  allowed  for  filing        1 
such  bond,  to  permit  a  substitution  of  another         \ 

surety  and  to  then  approve  such  bond,  as  was  done  in 


\ 


MAY  TERM,  1920.  385 

Woodbury  Glass  Co.  v.  Beeson — 78  Ind.  App.  385. 

the  instant  case.  Michigan,  etc.,  Ins.  Co.  v.  Frankel 
(1898),  151  Ind.  534,  50  N.  E.  304;  Brown  V.  Brotun 
(1907),  168  Ind.  654,  80  N.  E.  535;  Daugherty  V.  Payne 
(1911),  175  Ind.  603,  95  N.  E.  233;  Penn,  etc.,  Plate 
Glass  Co.  V.  Poling  (1913),  52  Ind.  App.  492,  100  N. 
E.  83;  Ashley  v.  Henderson  (1904),  32  Ind.  App.  242, 
69  N.  E.  469;  Fort  V.  White  (1915),  58  Ind.  App.  524, 
108  N.  E.  27;  Blose  V.  Myers  (1915),  58  Ind.  App.  34, 
107  N.  E.  548;  Rohrbaugh  V.  Leas,  Admr.  (1917),  63 
Ind.  App.  544,  114  N.  E.  762 ;  Equitable  Surety  Co.  V. 
Taylor  (1919),  71  Ind.  App.  382,  121  N.  E.  283. 

No  attempt  having  been  made  to  perfect  a  vacation 
appeal,  appellee's  motion  to  dismiss  must  be  sustained. 
Appeal  dismissed. 


Woodbury  Glass  Company  v.  Beeson  et  al. 

[No.  10,479.    Filed  June  2,  1920.] 

Chattel  Mortgages. — Recording. — Real  Estate  Mortgage  Rec- 
ords.— Constructive  Notice. — Where  a  mortgage  of  real  estate 
and  chattels  was  recorded  in  the  real  estate  mortgage  records 
only,  such  recording  was  constructive  notice  as  to  the  chattels 
under  §§7472,  7473,  9492,  9495,  9497  Burns  1914,  Acts  1907 
p.  240,  §§4914,  5930,  5931,  5933  R.  S.  1881. 

From  Randolph  Circuit  Court;  Theodore  Shockney, 
Judge. 

Action  by  Charles  H.  Beeson  and  others  against 
Woodbury  Glass  Company.  From  a  judgment  for 
plaintiffs,  the  defendant  appeals.    Affirmed. 

A.  L.  Bales,  J.  W.  Macy  and  A.  L.  Nichols,  for  ap- 
pellant. 

W.  G.  Parry  and  /.  S.  Engle,  for  appellees. 

Enloe,  p.  J.— On  January  6,  1917,  one  Orland  E. 
Way  executed  a  mortgage  covering  both  real  estate  and 
Vol.  73—25 
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chattel  property  to  appellees  Beeson,  Wysong,  and  G. 
W.  Hiatt.  On  the  same  day,  this  mortgage  was  taken 
to  the  office  of  the  recorder  of  Randolph  county,  Indi- 
ana, and  delivered  to  and  left  with  said  recorder  to  be 
recorded,  and  a  fee  of  one  dollar  was  then  and  there  ten- 
dered to  and  paid  to  the  recorder  for  recording  the  same, 
but  nothing  was  said  to  the  recorder  about  the  mort- 
gage covering  both  real  estate  and  personal  property, 
and  no  direction  was  given  the  recorder  to  record  said 
mortgage  in  the  chattel  mortgage  record,  or  to  index 
the  same  in  such  record,  or  to  make  any  notation  on 
the  real  estate  mortgage  index  that  the  mortgage  cov- 
ered any  chattel  property.  Said  mortgage  was  then  and 
there  received  by  said  recorder  and  in  due  time  duly 
recorded  in  mortgage  record  No.  56,  of  real  estate  mort- 
gages, at  page  548  of  said  record. 

Thereafter,  on  September  22,  1917,  appellant,  Wood- 
bury Glass  Company,  without  any  actual  knowledge  that 
the  same  was  included  in  said  mortgage  aforesaid,  pur- 
chased of  said  Way  one  concrete  mixer,  paying  him  the 
sum  of  $350  therefor,  and  at  once  took  possession  of 
said  machine,  and  retained  possession  thereof,  using  the 
same  as  its  own  property,  until  after  this  suit  was 
brought. 

By  this  suit  the  appellees,  Beeson,  Wysong,  and  G. 
W.  Hiatt,  sought  to  foreclose  their  said  mortgage  upon 
the  personal  property  therein  described.  Appellant  filed 
its  answer,  setting  up  the  foregoing  facts,  with  others 
not  necessary  to  be  stated,  in  bar  of  said  action.  To 
this  answer  a  demurrer  was  sustained,  and  this  ruling 
presents  the  only  question  necessary  to  be  considered  on 
this  appeal. 

The  various  sections  of  our  statute  which  have  any 
bearing  on  the  question  at  issue  are  as  follows : 

Section  9492  Bums  1914,  §5930  R.  S.  1881,  provides: 
"Such  recorder,  at  the  expense  of  the  county,  shall  pro- 
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cure  sufficiently  large  and  well-bound  books,  of  good  ma- 
terials, in  which  he  shall  record  all  deeds,  bonds, 
field-notes,  and  other  instruments  of  writing  delivered 
to  him,  which  by  law  he  is  bound  to  record ;  and  he  shall 
also  keep  a  book  in  which  he  shall  enter,  upon  the  recep- 
tion of  any  such  instrument,  the  date  thereof,  names  of 
grantors  and  grantees,  description  of  the  premises  af- 
fected by  such  instrument,  and  the  fees  for  the  recording 
thereof,  and  shall  deliver  a  receipt  to  the  person  bring- 
ing such  instrument,  if  demanded,  containing  the  matter 
embraced  in  such  entry." 

Section  9495  Bums  1914,  §5981  R.  S.  1881,  provides : 
"Such  recorder  shall  record  all  instruments  of  writing, 
proper  to  be  recorded,  in  the  order  of  priority  of  time 
at  which  each  was  delivered  at  his  office  for  record,  and 
shall  also  make  a  complete  index  of  all  such  instruments 
so  recorded,  for  each  volume  thereof  in  the  manner  fol- 
lowing :  The  name  of  each  grantor,  promissor  or  cove- 
nantor, in  alphabetical  order,  referring  to  the  proper 
grantee,  promisee  or  covenantee ;  and  also  the  names  of 
each  grantee,  promisee,  or  covenantee,  in  the  same  order, 
referring  to  the  proper  grantor,  promissor  or  cove- 
nantor." 

Section  9497  Bums  1914,  §5933  R.  S.  1881,  provides : 
"Such  recorder  shall  record  deeds,  mortgages,  and  in- 
dentures of  apprentices,  in  separate  books  to  be  pro- 
cured for  that  purpose,  as  provided  for  in  section  2  of 
this  act."     §9492,  supra. 

The  above  are  sections  2,  3,  and  4  of  the  acts  of  1852, 
which  went  into  force  and  effect  May  6,  1853. 

Section  7472  Bums  1914,  Acts  1907  p.  240,  provides : 
"No  assignment  of  goods  by  way  of  mortgage  shall  be 
valid  against  any  other  person  than  the  parties  thereto, 
where  such  goods  are  not  delivered  to  the  mortgagee 
or  assignee  and  retained  by  him,  unless  such  assignment 
or  mortgage  shall  be  acknowledged  as  provided  in  case 
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of  deeds  of  conveyance,  and  recorded  in  the  recorder's 
office  of  the  county  where  the  mortgagor  resides,  if  he 
resides  in  this  state,  and  if  not  a  resident  of  the  state, 
then  in  the  county  where  said  property  is  situated, 
within  ten  days  after  the  execution  thereof." 

Section  7473  Bums  1914,  §4914  R.  S.  1881,  provides : 
"Every  such  mortgage  shall  be  considered  as  recorded 
from  the  time  it  shall  be  left  at  the  proper  recorder's 
office  for  that  purpose." 

In  this  case  there  is  no  contention  as  to  the  residence 
of  said  mortgagor,  or  that  said  mortgage  was  not  duly 
executed,  and  left  at  the  proper  office  to  be  recorded. 
The  question  is  as  to  the  sufficiency  of  the  record. 

It  is  a  matter  of  common  knowledge  that  separate 
books  for  recording  chattel  mortgages  have  come  into 
use  long  since  the  enactment  of  the  above  sections  of 
our  statute.  The  former  practice  was  to  record  all 
mortgages  in  one  book,  with  a  notation  in  the  "index" 
as  to  whether  such  mortgage  covered  "real  estate"  or 
"personal  property"  or  both  species  of  property.  Later 
separate  books  for  recording  these  mortgages  came  into 
use,  but  not  as  a  result  of  any  legislative  mandate.  It 
seems  to  have  been  an  innovation  of  the  recorder,  intro- 
duced for  the  convenience  of  persons  interested  in  such 
matters ;  a  kind  of  "labor  saving  device,"  for  the  bene- 
fit of  the  public.  In  the  case  of  Long  v.  Gorman  (1903) , 
(100  Mo.  App.  45,  79  S.  W.  180,  it  was  said:  "The 
only  question  remaining  for  consideration  is  whether 
or  not  the  record  of  the  deed  of  trust  on  the  land  records 
of  mortgages  for  Audrain  county  was  constructive 
notice  of  the  mortgage  of  the  cattle  described  in  the 
deed  of  trust.  This  question  is  answered  in  the  af- 
firmative by  the  decision  of  this  court  in  the  case  of 
Jennings  V.  Sparkman,  39  Mo.  App.  663,  where  it 
was  ruled  that  a  deed  of  trust  conveying  both  an  in- 
terest in  land,  a  lot  of  mules  and  other  personal  prop- 


MAY  TERM,  1920.  389 

Woodbury  Glass  Co.  v,  Beeson — ^78  Ind.  App.  385. 

erty,  was  properly  recorded  in  the  series  of  books  kept 
for  recording  instruments  affecting  real  estate,  and  that 
when  so  recorded  it  imparted  constructive  notice  to  the 
world  that  both  the  interest  in  the  land  and  the  person^^l 
property  were  conveyed  by  the  instrument. 

"This  ruling  seems  to  us  to  set  a  trap  to  catch  even 
the  diligent  searcher  for  recorded  mortgages  on  per- 
sonal property,  for  who  would  think  to  look  to  the  rec- 
ords wherein  instruments  affecting  lands  are  required 
to  be  recorded  for  mortgages  on  personal  property  in 
view  of  the  fact  that  the  statute  requires  chattel  mort- 
gages to  be  recorded  in  a  separate  series  of  books? 
But  we  are  not  prepared  to  say  that  this  court,  in  the 
Jennings  case,  misconstrued  the  statutes  pertaining  to 
the  recording  of  these  instruments,  but  are  prepared 
to  say  that  the  Legislature  ought  to  throw  the  trap  by 
providing  for  the  recording  of  these  double-barreled 
mortgages  affecting  both  real  and  personal  property 
in  both  series  of  books,  or  by  requiring  the  recorder  to 
make  an  index  that  would  direct  the  searcher  to  the 
book  and  place  where  they  are  recorded." 

We  approve  what  was  said  in  the  Long  case,  supra, 
as  to  the  need  for  legislative  action  covering  the  mat- 
ter in  question.  Our  statute  should  be  so  amended  as 
to  require  such  a  recording  of  instruments  like  the  one 
in  question  that  all  persons  may  have  fair  notice  of  the 
existence  thereof. 

We  find  no  error  in  this  record,  and  the  judgment  is 
therefore  affirmed. 

Nichols,  J,,  not  participating. 
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Indianapolis  Northern  Traction  Company 

ET  AL.  V.  Long. 

[No.  10,427.    Filed  June  2,  1920.] 

1.  Courts. — JinHsdiction. — Presumptioru — ^It  is  a  rule  of  law  as 
to  courts  of  general  jurisdiction  that  it  is  presumed  that  every 
step  necessary  to  give  jurisdiction  has  been  taken,  and  unless 
the  contrary  appears,  it  will  be  presumed  that  there  was  due 
service  of  process  or  notice  or  appearance  by  the  parties,  so 
that  the  entering  of  a  judgment  nunc  pro  tunc  as  of  an  earlier 
term  cannot  be  attacked  merely  because  the  record  did  not  show 
notice  of  an  intention,  to  have  such  proceedings  was  served, 
p.  391. 

2.  Courts. — Jurisdiction  of  Parties, — It  is  not  necessary  that  the 
record  on  appeal  affirmatively  show  that  the  trial  court  had 
jurisdiction  of  the  parties,    p.  391. 

3.  Appeal. — Waiver  of  Error, — Objection  to  Jurisdiction, — Juris- 
diction of  the  person  or  of  the  proceeding  must  be  raised  in 
limine  or  it  is  waived,  so  that  appellant  cannot  for  the  first 
time  on  appeal  attack  the  jurisdiction  of  the  trial  court  to 
enter  a  judgment  nunc  pro  tune  as  of  an  earlier  term  on  the 
ground  that  the  record  did  not  show  that  notice  of  intention 
to  have  the  proceeding^  was  served,    p.  392. 

4.  Appeial. — Transcript, — Time  for  Filing, — Where  on  April  11 
judgment  was  entered  nunc  pro  tunc  as  of  March  21,  and  ap- 
pellants gave  notice  of  their  vacation  appeal  from  a  judgment 
of  March  21,  which  time  the  motion  for  new  trial  was  over- 
ruled, the  time  for  filing  the  transcript  ran  from  that  date, 
and,  when  not  filed  until  September  20,  it  was  not  filed  within 
180  days  from  the  date  of  final  judgment  and  the  appeal  will 
be  dismissed,    p.  392. 

From  Cass  Circuit  Court ;  John  S.  Lairy,  Judge. 

Action  between  the  Indianapolis  Northern  Traction 
Company  and  others  and  Simon  Long.  From  the  judg- 
ment rendered,  the  former  appeals.     Affirmed, 

J.  A.  Van  Osdol  and  McConnell,  Jenkines  &  JenJdnes, 
for  appellants. 

Long,  Yarlott  &  Souder,  for  appellee. 

Nichols,  J. — ^Appellee  has  filed  his  motion  to  dismiss 
this  appeal  for  the  reason  that  the  transcript  was  not 


MAY  TERM,  1920.  391 


Indianapolis,  etc.,  Traction  Co.  v.  Long— 73  Ind.  App.  390. 

filed  within  180  days  from  the  date  of  final  judgment. 
It  appears  that  the  transcript  was  filed  September  20, 
1918,  and  appellee  contends  that  the  final  judgment  was 
rendered  March  21, 1918.  If  appellee  is  right  as  to  this 
contention,  then  183  days  had  elapsed  from  final  judg- 
ment to  the  date  of  filing  the  transcript,  and  appellee's 
motion  to  dismiss  must  be  sustained.  The  motion  for 
a  new  trial  was  overruled  on  the  same  date  as  the  final 
judgment  was  rendered. 

It  appears  by  the  record  that  the  proceedings  and 

judgment  were  entered  April  11, 1918,  nunc  pro  tunc  as 

of  March  21,  1918.    The  January  term  of  the 

1.  Cass  Circuit  Court  ended  March  30,  1918,  and 
the  nunc  pro  tunc  entry  was  therefore  made  at 

the  succeeding  or  April  term  of  said  court.  Appellant 
says  that  the  transcript  fails  to  show  that  appellee 
served,  or  caused  to  be  served,  upon  appellants  or  either 
of  them,  or  upon  their  attorneys  of  record,  or  upon  any 
person  upon  whom  such  notice  might  rightfully  be 
served,  any  notice  of  his  intention  to  have  the  proceed- 
ings of  April  11,  1920,  and  that  therefore  the  proceed- 
ings as  to  the  nunc  pro  tunc  entry  are  coram  non  jvdice 
and  void.  It  does  not  appear  by  the  record  that  no 
notice  was  served,  and  it  is  a  rule  of  law  as  to  the  courts 
of  general  jurisdiction  that  it  is  presumed  that  every 
step  necessary  to  give  jurisdiction  had  been  taken,  and, 
unless  the  contrary  appears,  it  will  be  presumed  that 
there  was  due  service  of  process  or  notice,  or  appear- 
ance by  the  parties.  Exchange  Bank  V.  Ault  (1885), 
102  Ind.  322,  1  N.  E.  562;  Quart  V.  Abbett  (1885),  102 
Ind.  233,  1  N.  E.  476,  52  Am.  Rep.  662;  Godfrey  v. 
White  (1904),  32  Ind.  App.  265,  69  N.  E.  688;  First 
Nat  Bank,  etc.  v.  Hanna  (1895),  12  Ind.  App.  240,  39 
N.  E.  1054.     It  is  not  necessary  that  the  record 

2.  affirmatively  show  that  the  court  had  jurisdic- 
tion of  the  parties.    Delaware  Tp.  v.  Board,  etc. 
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(1901),  26  Ind.  App.  97,  59  N.  E.  189.     Appel- 

3.  lants  failed  to  make  any  objection  to  the  juris- 
diction of  the  trial  court;  to  make  the  nunc  pro 
tunc  entry  until  after  appeal.     On  the  contrary, 

4.  they  gave  notice  of  their  vacation  appeal  from  a 
judgment  of  March  21, 1918.    Jurisdiction  of  the 

person  or  regularity  of  the  proceeding  must  be  raised 
in  limine  or  it  is  waived.  15  C.  J.  847.  Though  en- 
tered nunc  pro  tunc,  the  final  judgment  was  rendered, 
and  the  motion  for  a  new  trial  was  overruled  March  21, 
1918 ;  183  days  thereafter  the  transcript  on  appeal  was 
filed.    Too  late.     Appeal  dismissed. 


Union  Traction  Company  op  Indjana  v.  Wolf. 

[No.  10,434.    Filed  June  2,  1920.] 

APPEAL. — Review, — Fnilv/re  of  Appellee  to  File  Briefs. — Reversal. 
— A  failure  on  the  part  of  an  appellee  to  file  a  brief  may  be 
treated  as  a  confession  of  error  warranting  reversal. 

From  Delaware  Superior  Court;  Robert  M.  Van  Atta, 
Judge. 

Action  by  Charles  Wolf  against  the  Union  Traction 
Company  of  Indiana.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Reversed. 

J.  A.  V<m  Osdol,  W.  A.  Kittenger,  W.  S.  Diven  and 
Albert  Diven,  for  appellant. 

Nichols,  J. — ^Appellee  has  failed  to  file  any  brief.  It 
has  been  repeatedly  held  by  this  court  and  by  the  Su- 
preme Court  that  a  failure  on  the  part  of  the  appellee 
to  file  a  brief  may  be  treated  as  a  confession  of  error, 
warranting  reversal.  Eigelsbach  v.  Kanne  (1915),  184 
Ind.  62,  110  N.  E.  549;  Huddleston  V.  Huddleston 
(1916),  184  Ind.  168,  110  N.  E.  980;  Veit  v.  Windhorst 
(1916) ,  184  Ind.  351, 110  N.  E.  666.    Having  examined 
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appellant's  brief,  we  are  satisfied  that  in  this  case  the 
rule  should  be  invoked. 

Judgment  reversed,  with  instruction  to  the  trial  court 
to  grant  a  new  trial. 


Kurtz  v.  Cooperider. 

[No.  10,403.    Filed  June  2,  1920.] 

1.  Replevin. — Demand, — Tender, — ScUes, — One  who  when  pre- 
senting herself  to  receive  the  goods  has  been  compelled  by 
threats  and  the  display  of  a  revolver  to  execute  a  written  re- 
scission of  the  bill  of  sale  and  accept  the  return  of  the  price 
paid,  may  immediately  begin  an  action  in  replevin  to  obtain 
the  goods  without  any  further  demand  therefor,  and  her  pay- 
ment of  the  money  to  the  justice  of  the  peace  at  the  com- 
mencement of  the  action  is  sufficient,  she  not  being  required 
to  again  put  her  life  in  jeopardy,    p.  395. 

2.  Evidence.  —  Destroyed  Instrument,  —  Contents,  —  When  De- 
stroyer Incom,petent, — A  seller  who  forcibly  took  and  destroyed 
the  bill  of  sale,  could  not  be  heard  to  testify  as  to  its  contents 
without  first  introducing  evidence  to  explain  its  destruction  and 
to  repel  all  inferences  of  fraudulent  design  arising  from  such 
destruction,    p.  395. 

3.  Appeal. — Presumptions, — Jtistices  of  the  Pecxe, — Transmis- 
sion of  Tender, — Money  deposited  in  the  hands  of  a  justice  of 
the  peace  as  a  tender  will  be  presumed  to  have  been  transmitted 
with  the  papers  on  appeal  to  the  superior  court,  where  the 
record  does  not  show  to  the  contrary,    p.  396. 

4.  Tender. — Money  Paid  Justice  of  the  Peace, — Failure  to 
Transmit  on  Appeal, — Rights  of  Litigant  Unaffected, — The 
failure  of  a  justice  of  the  peace  to  transmit  money,  deposited 
by  plaintiff  for  defendant,  with  the  papers,  on  appeal  to  the 
superior  court,  does  not  prejudice  the  rights  of  the  plaintiff. 
p.  396. 

5.  Estoppel. — Ownership  of  Goods  Sold, — Replevin, — ^In  an 
action  for  replevin  of  goods  purchased,  the  seller,  a  married 
woman,  who  was  in  possession  and  held  herself  out  as  owner 
and  gave  a  bill  of  sale,  is  estopped  to  offer  evidence  that  the 
goods  were  the  common  property  of  herself  and  husband, 
p.  396. 

From  Marion  Superior  Court    (106,960) ;  Linn  D. 
Hay,  Judge. 
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Action  by  Edna  F.  Cooperider  against  Leona  A. 
Kurtz.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

J.  Fred  Masters,  for  appellant. 
/.  W.  Fesler,  Harvey  J.  Elam  and  Howard  S.  Young, 
for  appellee. 

Nichols,  J. — ^Action  in  replevin  originating  before  a 
justice  of  the  peace  of  Marion  county,  and  finally  tried 
on  appeal  in  the  superior  court  of  such  county.  There 
was  a  judgment  in  favor  of  appellee.  A  motion  by  ap- 
pellant for  a  new  trial  was  overruled,  which  action  of 
the  court  is  the  only  error  assigned. 

It  appears  by  the  evidence  that  appellee  went  to  the 
home  of  appellant  on  February  8,  1917,  and  purchased 
from  her  all  of  the  goods  in  her  house,  including  furni- 
ture, dishes  and  bed  clothes,  except  her  personal  cloth- 
ing and  a  few  dishes  and  some  pictures,  all  for  the 
agreed  price  of  $75.  Appellant  and  appellee  were  at 
the  time  alone  in  appellant's  home.  Appellee  prepared 
a  bill  of  sale,  which  was  also  a  receipt  for  the  money 
paid,  and  appellant  signed  it.  They  then  went  to  the 
bank,  where  the  purchase  price  was  paid  to  appellant, 
and,  after  appellee  had  furnished  to  appellant  a  state- 
ment of  the  goods  excepted  from  the  sale  and  had  ar- 
ranged to  return  the  next  morning  for  the  goods,  they 
parted.  On  the  following  day  appellee  returned  to  ap- 
pellant's home  prepared  to  take  charge  of  the  goods  so 
purchased,  whereupon  appellant  requested  that  she  be 
permitted  again  to  see  the  bill  of  sale  which  was  exe- 
cuted upon  the  day  previous.  Upon  appellee  exhibiting 
the  same,  appellant  snatched  the  paper  from  appellee's 
hands  and  ran  and  put  it  into  the  stove.  She  then 
stated  that  she  had  decided  not  to  sell  and  that  she  had 
a  paper  for  appellee  to  sign.  When  appellee  told  her 
that  she  would  not  sign  the  paper,  appellant  drew  a  re- 
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volver  and  said  to  her  that  if  she  did  not  sign  it  she 
would  never  leave  the  house.  With  the  revolver  pointed 
at  her,  appellee  signed  the  paper,  which  was  a  receipt 
for  the  $75  theretofore  paid,  writing  after  her  name,  by 
the  order  and  direction  of  the  appellant,  the  words, 
"No  trouble."  Appellant  then  ordered  appellee  to  go 
with  her  to  the  next-door  neighbor,  where  appellant 
would  have  a  witness  to  the  paying  of  the  money  to 
appellee,  and  while  in  such  neighbor's  house  appellant 
paid  to  appellee  the  $75.  Appellant  denied  that  she 
drew  any  weapon,  or  that  she  threatened  appellee  with 
any  violence,  but  the  neighbor  to  whose  house  the  par- 
ties went  when  the  money  was  paid  testified  that  she 
saw  a  revolver  in  appellant's  pocket.  This  evidence  is 
corroborative  of  appellee's  statement.  There  was  cer- 
tainly some  evidence  to  sustain  the  court's  finding. 

Appellant  contends  that,  notwithstanding  appellee 
rescinded  under  duress,  she  cannot  maintain  her  action 
against  appellant  without  making  a  demand  for  the 
property  and  without  returning  the  money  which  had 
been  paid  to  her  by  appellant,  or  offering  to  return  it. 

It  appears  by  the  record  that  the  money  was  paid  to 
the  justice  of  the  peace  at  the  time  the  action  was  com- 
menced.   This  was  sufficient,  appellant  having 

1.  threatened  the  life  of  appellee  and  compelled 
her    to    sign   the    rescission    at   the    point    of 

a  revolver.  In  view  of  this  rash  conduct  on  the 
part  of  appellant,  appellee  was  not  again  required 
to  put  her  life  in  jeopardy.  No  further  demand  was 
necessary.  Appellee  commenced  her  action  immediately 
and  there  was  therefore  no  ratification  of  the  rescission. 
Appellant  contends  that  the  court  erred  in  refusing 
to  permit  her  to  testify  concerning  the  contents  of  the 
destroyed  bill  of  sale,  but,  having  wilfully  and 

2.  wrongfully  destroyed  it,  she  could  not  thereafter 
be  heard  to  testify  as  to  its  contents,  without  first 


396         APPELLATE  COURT  OF  INDIANA, 

Kurtz  V.  Cooperider — 73  Ind.  App.  393. 

introducing  evidence  to  explain  its  destruction,  and  to 
repel  all  inferences  of  fraudulent  design  arising  from 
such  destruction.  Baldwin  V.  Threlkeld  (1893),  8  Ind. 
App.  312,  321,  34  N.  E.  851,  35  N.  E.  841;  Anderson 
Bridge  Co.  V.  Applegate  (1859),  13  Ind.  339;  Rudolph 
V.  Lane  (1877),  57  Ind.  115;  Gibbs  V.  Potter  (1906), 
166  Ind.  471,  77  N.  E.  942,  9  Ann.  Gas.  481. 

Appellant  next  contends  that  the  tender  of  $75  was 
not  kept  good  for  the  reason  that  it  was  never  paid  to 

the  clerk  of  the  superior  court  where  the  case 
3-4.  was  tried  de  novo.    In  the  first  place  we  find  no 

place  in  the  record  where  it  affirmatively  appears 
.  that  the  money  in  the  hands  of  the  justice  of  the  peace 
was  not  transmitted  with  the  papers  to  the  clerk  of  the 
superior  court.  This  was  the  duty  of  the  justice  of  the 
peace,  and  the  law  presumes,  in  the  absence  of  evidence 
to  the  contrary,  that  he  did  his  duty.  Even  if  the  jus- 
tice of  the  peace  failed  in  performing  his  duty,  it  can- 
not prejudice  the  rights  of  the  litigant.  Bohr  V. 
Neuenschvxinder  (1889),  120  Ind.  449,  22  N.  E.  416; 
Kramer  V.  Fishback  (1913),  180  Ind.  178,  102  N.  E. 
831 ;  In  re  Ale  (1917),  66  Ind.  App.  144,  117  N.  E.  938. 
Appellant  complains  that  she  was  not  permitted  to 
offer  evidence  to  the  effect  that  the  property  involved 

was  the  common  property  of  herself  and  hus- 
5.    band,  but,  at  the  time  of  the  sale,  she  was  in 

possession,  she  held  herself  out  as  the  owner,  she 
sold  the  property  and  gave  a  bill  of  sale  for  it.  At  the 
trial  for  the  first  time  she  offered  this  evidence  of  owner- 
ship, or  part  ownership  in  some  other  person.  She  can- 
not be  heard  so  to  speak.  To  permit  her  to  do  so  would 
be  to  permit  her  to  take  advantage  of  her  own  wrong. 
From  all  the  facts,  it  is  manifest  that  a  right  result 
was  reached,  and  the  judgment  is  affirmed. 
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Lake  Erie  and  Western  Railway  Company 

V.  Sams,  Executrix. 

[No.  10,323.    Filed  June  4,  1920.] 

1.  Appeal. — Review. — Refused  of  Instructions, — Applicability, — 
In  an  action  ag^ainst  a  railroad  company  for  the  death  of  a 
passenger  in  an  automobile  who  was  killed  in  a  crossing  acci- 
dent, a  tendered  instruction  that  the  negligence  of  the  driver  of 
the  automobile  would  be  imputed  to  decedent,  if  the  parties 
occupying  the  automobile  were,  at  the  time,  upon  a  common 
business  errand,  held  properly  refused  as  being  inapplicable  to 
the  evidence,    p.  399. 

2.  Appeal. — Review, — Instructions. — Use  of  Railroad  Crossing, 
— In  an  action  against  a  railroad  company  for  the  death  of 
plaintiff's  decedent,  a  passenger  in  an  automobile,  in  a  cross- 
ing accident,  an  instruction  that  both  decedent  and  the  railroad 
had  an  equal  right  to  cross  at  the  point  where  the  accident  oc- 
curred and  that  both  parties  were  under  a  duty  to  use  reason- 
able care,  held  harmless  to  defendant  when  taken  in  connection 
with  other  instructions,    p.  399. 

3.  Raiuioads. — Highway  Crossings, — Rights  of  Persons  on  Highr 
way, — Railroad's  Right  to  Priority, — Where  both  a  passenger 
in  an  automobile  and  a  railroad  desired  to  use  the  highway  at  a 
crossing  at  the  same  time,  the  railroad  with  its  train  had  the 
priority  of  passage,  upon  giving  due  notice  of  its  approach, 
p.  399. 

4.  Damages. — Excessive  Da^nages, — An  award  to  a  widow  of 
$2,500  damages  for  the  death  of  her  husband  killed  in  a 
railroad  crossing  accident,  held  not  excessive  on  the  ground 
that  the  evidence  did  not  show  that  decedent  was  engaged 
in  any  business  from  which  he  received  any  salary  or  income,  or 
that  he  had  ever  contributed  anything  to  the  support  of  his  fam- 
ily in  view  of  evidence  showing  that  decedent,  who  was  fifty- 
four  years  old,  with  an  expectancy  of  eighteen  years,  was  a 
farmer  and  interested  with  another  in  a  dairy  business,  and, 
though  for  some  time  prior  to  his  death  he  had  been  unable  to 
perform  manual  labor  because  of  an  injury  to  his  hand,  he  was 
able  to  look  after  his  business,  and  was  living  with  his  family. 
p.  400. 

From  Porter  Circuit  Court ;  H,  H.  Loring,  Judge. 

Action  by  Cora  Sams,  executrix  of  the  estate  of  John 
Sams,  deceased,  against  the  Lake  Erie  and  Western 
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Railway  Company.     From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

J.  B.  Cockrum,  Hickey  &  Wolfe,  E.  D.  Crumpacker 
and  Owen  L,  Crumpacker,  for  appellant. 

Daniel  E.  Kelly,  Earl  Rowley  and  L.  Darrow,  for  ap- 
pellee. 

0 

Remy,  J. — ^Action  by  appellee  to  recover  damages  for 
the  death  of  John  Sams,  who  was  killed  as  a  result  of  a 
collision  by  an  automobile,  in  which  he  was  riding,  with 
appellant's  train  at  a  highway  crossing.  Trial  resulted 
in  a  verdict  and  judgment  for  $2,500. 

The  action  of  the  trial  court  in  overruling  the  mo- 
tion for  new  trial  is  the  only  error  assigned;  and  the 
only  questions  presented  are:  (1)  The  alleged  error 
in  refusing  to  give  instructions  numbered  21  and  22  re- 
quested by  appellant;  (2)  the  giving  of  instruction  No. 
15  by  the  court  on  its  own  motion;  and  (3)  that  the 
damages  are  excessive. 

The  evidence  discloses  that  the  crossing  at  which 
decedent  lost  his  life  was  such  that  approaching  trains 
were  not  in  plain  view  of  travelers  coming  from  the 
north  on  the  highway  until  such  travelers  were  within 
twelve  or  fifteen  feet  of  the  crossing ;  that  decedent  was 
riding  in  the  back  seat  of  an  automobile  with  Clyde 
Johnson,  the  owner  thereof,  which  machine  was  being 
operated  by  one  Ross  Johnson,  a  brother  of  Clyde 
Johnson;  that  the  front  end  of  the  automobile,  which 
was  approaching  from  the  north,  was  on  the  railroad 
track  before  the  train  was  discovered  by  decedent,  who 
had  looked  and  listened  for  trains.  It  appears  from  the 
evidence  that  decedent  and  Clyde  Johnson  were  partners 
in  the  dairying  business,  and  that  at  the  time  of  the 
collision  they,  with  Ross  Johnson,  were  returning  from 
a  public  sale  of  dairy  cattle,  which  sale  they  had  at- 
tended, though  they  had  not  gone  to  purchase,  but 
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merely  to  see  the  cattle  that  were  sold.  It  does  not  ap- 
pear that  Ross  Johnson  was  in  the  dairying  business 
with  his  brother  and  the  decedent,  nor  that  he  was  in 
any  way  interested  in  that  business.  He  had  gone  to 
the  sale  merely  as  the  companion  of  the  other  two  men. 

By  its  tendered  instruction  No.  21,  appellant  sought 

to  have  the  court  instruct  the  jury  that  the  negligence 

of  the  driver  of  the  automobile  would  be  imputed 

1.  to  appellee,  if  they  found  from  the  evidence  that 
the  parties  occupying  the  automobile  were,  at  the 
time,  all  upon  a  common  business  errand ;  and  by  its  in- 
struction No.  22  asked  that  the  jury  be  instructed  as 
to  the  duty  of  appellee  when  the  automobile  approached 
the  crossing.  There  was  no  error  in  refusing  to  give 
said  tendered  instructions,  since  neither,  in  the  form 
drawn,  was  applicable  to  the  evidence. 

Instruction  No.  15,  given  by  the  court  on  its  own  mo- 
tion, is  as  follows:  "Both  the  plaintiff's  decedent  and 
the  defendant  railway  company  had  an  equal 

2-3.  right  to  cross  the  street  at  the  point  where  the 
accident  happened,  and  the  law  imposes  upon 
both  parties  the  duty  of  ucing  reasonable  care  and  pre- 
caution to  avoid  accident  and  danger." 

It  will  be  observed  that  this  instruction  does  not  state 
that  the  parties  had  equal  rights  at  the  crossing,  but 
that  each  had  an  equal  right  to  cross.  Under  the  law, 
if  both  desired  to  use  the  highway  at  the  same  time,  ap- 
pellant with  its  train  had  the  priority  of  passage,  upon 
giving  due  notice  of  its  approach.  Virgin  V.  Lake  Erie, 
etc.,  R.  Co.  (1913),  55  Ind.  App.  216,  101  N.  E.  500. 
While  we  cannot  commend  the  instruction,  yet,  when 
taken  in  connection  with  other  instructions  given  by  the 
court,  it  could  not  have  been  harmful  to  appellant. 

It  is  urged  by  appellant  that  the  damages  assessed 
by  the  jury  are  excessive  for  the  reason,  as  contended, 
that  the  evidence  does  not  show  that  the  decedent  was 
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engaged  in  any  business  from  which  he  received 
4.  any  salary  or  income,  nor  that  he  had  ever  con- 
tributed anything  to  the  support  of  his  family. 
The  evidence  shows  that  the  decedent  at  the  time  of  his 
death  was  a  farmer,  and  was  jointly  interested  with 
Clyde  Johnson  in  the  dairying  business ;  that  two  weeks 
before  his  death  he  had  moved  with  his  family,  consist- 
ing of  a  wife  and  a  fourteen  year  old  child,  from  his 
farm  to  Valparaiso ;  that  sometime  previous  to  leaving 
the  farm  he  had  injured  his  hand,  and  was  unable  to 
perform  manual  labor,  but  was  able  to  look  after  his 
business;  that  he  was  ordinarily  able  to  work  and  had 
worked  right  along ;  that  he  was  fifty-four  years  of  age, 
with  an  expectancy  of  eighteen  years.  Although  there 
is  no  evidence  showing  the  earning  capacity  nor  the 
income  of  the  decedent,  nevertheless  it  is  shown  that  he 
was  a  farmer  and  dairyman,  was  able  to  look  after  his 
business,  and  was  living  with  his  family.  The  evidence 
shows  that  in  the  decedent's  death  his  family  sustained 
a  pecuniary  loss,  and  we  hold  that  under  the  evidence 
the  damages  assessed  are  not  excessive.  Malott  v. 
Shimer  (1899),  153  Ind.  35,  54  N.  E.  101,  74  Am.  St. 
278;  Missouri,  etc.,  R.  Co.  v.  Moffatt  (1899),  60  Kan. 
113,  55  Pac.  837,  72  Am.  St.  343;  Voelker  v.  HiU- 
O'Meara  Construction  Co.  (1910),  153  Mo.  App.  1,  131 
S.  W.  907;  Baltimore,  etc.,  R.  Co.  v.  State  (1865),  24 
Md.  271. 
We  find  no  reversible  error.    Judgment  affirmed. 


Howard  et  al.  v.  Merker  et  al. 

[No.  10,328.    Filed  June  15,  1920.] 

1.  Appeal. — Review, — Hwrmleas  Error. — Motion  to  Make  Coyti" 
plaint  More  Specific, — It  is  not  reversible  error  to  overrule  a 
motion  to  make  the  complaint  more  specific,  where  the  record 
shows  that  the  rights  of  defendant  suffered  in  no  way  because 
of  such  ruling,    p.  402. 
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2.  Appeal. — Review, — Harmless  Error. — Striking  Out  Testivumy 
Improperly  Admitted. — Witnesses. — Where  all  the  testimony 
of  an  incompetent  witness  has  been  stricken  out  by  the  court 
on  the  trial,  except  such  as  was  more  favorable  to  appellant 
than  to  appellees,  the  error  in  admission  was  rendered  harmless, 
p.  403. 

3.  Appeal. — Review. — Unavailable  E<rror. — Evidence  of  Same 
Character  Not  Objected  To. — Error,  if  any,  in  admitting  evi- 
dence is  unavailable  where  uncontradicted  evidence  of  the  same 
character  and  to  the  same  effect  was  introduced  without  ob- 
jection,   p.  403. 

4.  Wills.  —  Foreign  Wills.  —  Admissibility.  —  Construction  of 
Statutes.— In  view  of  §§3146,  3147,  3149,  3150,  3151  Bums 
1914,  §§2588,  2589,  2591,  2592,  2593  R.  S.  1881,  it  was  not 
error,  in  a  suit  to  quiet  title,  to  exclude  a  certified  copy  of  a 
will  proved  in  Kentucky,  where  the  purported  will  had  not  been 
filed  or  recorded  in  the  county  where  the  land  lay,  and  the  copy 
showed  that  the  will  was  executed  without  the  witnesses  re- 
quired by  §3132  Burns  1914,  §2376  R.  S.  1881.    p.  403. 

From  Monroe  Circuit  Court ;  Robert  W.  Miers,  Judge. 

Action  by  Sallie  D.  Merker  and  others  against  Adele 
Howard  and  others.  From  a  jiadgment  for  plaintiffs, 
the  defendants  appeal.    Affirmed. 

Robert  G.  Miller  and  James  W.  Blair,  for  appellants. 
Rufus  H.  East  and  Edwin  S.  East,  for  appellees. 

Remy,  J. — Suit  by  appellees  against  appellants  to 
quiet  title  to  certain  real  estate  located  in  the  city  of 
Bloomington.  In  the  complaint,  which  is  in  five  para- 
graphs, it  is  averred  that  on  January  1,  1897,  Margaret 
Merker,  now  deceased,  who  was  the  ancestor  of  appel- 
lants, had  purchased  the  real  estate  in  question  for  her 
brother,  William  F.  Merker,  also  now  deceased,  and  his 
wife  and  children,  appellees  herein,  and  placed  said 
William  F.  Merker  and  appellees  in  possession  of  such 
real  estate  under  an  oral  promise  that  later  the  real 
estate  would  be  deeded  to  appellees ;  that  the  promise  to 
convey  the  real  estate  to  appellees  was  a  part  of  a  set- 
tlement of  family  differences  growing  out  of  the  fact 
Vol.  73—26 
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that  the  father  of  Margaret  Merker  and  William  F. 
Merker  had  disinherited  the  latter  because  of  his  dis- 
solute habits ;  that  a  further  consideration  for  the  prom- 
ise to  convey  was  that  William  F.  Merker  was  to  move 
his  family  from  their  home  in  the  State  of  Kentucky 
to  the  city  of  Bloomington,  and  take  up  his  residence 
in  the  dwelling  located  on  the  real  estate.  It  is 
further  averred  that  William  F.  Merker  and  appellees, 
relying  upon  such  promise,  gave  up  their  residence  in 
Kentucky  and  moved  upon  the  real  estate,  and  have 
been  in  open  and  adverse  possession  of  the  same  for 
more  than  twenty  years,  during  which  time  they  have 
made  valuable  and  lasting  improvements  thereon. 

Appellants'  motion  to  make  certain  paragraphs  of  the 
complaint  more  specific  having  been  overruled,  they 
pleaded  the  general  issue  and  the  statute  of  limitations ; 
also  filed  a  cross-complaint  to  quiet  title.  There  was  a 
trial  by  the  court,  and  a  decree  for  appellees  quieting 
their  title. 

Errors  relied  upon  for  reversal  are:  (1)  Overruling 
appellants'  motion  to  make  the  second,  third  and  fourth 
paragraphs  of  complaint  more  specific;  and  (2)  over- 
ruling the  motion  for  new  trial. 

It  will  not  be  necessary  to  discuss  at  length  appel- 
lants' motion  to  make  the  complaint  more  specific.  The 
motion  might  with  propriety  have  been,  in  part, 

1.  sustained.  It  is  apparent  from  the  record,  how- 
ever, that  the  rights  of  appellants  have  in  no  way 
suffered  because  of  the  action  of  the  court  in  that  re- 
gard. Under  such  circumstances  the  error,  if  any,  in 
overruling  the  motion  is  not  a  cause  for  reversal.  Terre 
Haute  Brewing  Co.  V.  Ward  (1914),  56  Ind.  App.  155, 
102  N.  E.  395, 105  N.  E.  58;  Leimgruber  v.  Leimgruber 
(1909),  172  Ind.  370,  86  N.  E.  73,  88  N.  E.  593. 

On  the  trial,  appellee  Philip  Merker,  son  of  said 
William  F.  Merker,  was,  over  appellants'  objection,  per- 
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mitted  to  testify  as  to  certain  conversations  had 

2.  with  said  Margaret  Merker,  his  aunt,  in  refer- 
ence to  the  payment  of  taxes  on  the  real  estate  in 

controversy,  *and  that  at  one  time  he  had  sent  her  the 
sum  of  $17  with  which  to  pay  such  taxes,  which  sum 
was  returned  by  her.  It  is  contended  that,  under  §522 
Bums  1914,  §499  R.  S.  1881,  the  T;«ritness  was  not  com- 
petent to  testify  as  to  any  matters  which  occurred  dur- 
ing the  lifetime  of  Margaret  Merker.  Conceding,  with- 
out deciding,  that  the  evidence  was  improperly  admitted, 
the  err9r,  if  any,  was  rendered  harmless,  since  the  rec- 
ord shows  that  the  court  on  its  own  motion  struck  out 
all  of  the  testimony  of  the  witness  to  which  objections 
had  been  made,  excepting  the  statement  as  to  the  send- 
ing and  return  of  the  $17.  The  statement  not  stricken 
out  was  evidence  more  favorable  to  appellants  than  to 
appellees. 

It  is  also  claimed  that  the  trial  court  erred  in  the  ad- 
mission of  certain  other  evidence ;  but,  whether  this  evi- 
dence was  properly  admitted  or  not,  the  error, 

3.  if  any,  is  not  available,  for  the  reason  that  other 
uncontradicted  evidence  of  the  same  character 

and  to  the  same  effect  was  introduced  without  objec- 
tion. Polk  V.  Haworth  (1911),  48  Ind.  App.  32,  95  N. 
E.  332. 

For  the  purpose  of  showing  that  the  title  to  the  real 
estate  in  controversy  was  vested  in  appellants,  they  of- 
fered in  evidence  a  duly  certified  copy  of  the  pur- 

4.  ported  will  of  Margaret  Merker  and  the  proceed- 
ings and  orders  entered  for  the  probate  thereof 

in  the  county  of  Jefferson,  State  of  Kentucky.  Error 
is  predicated  upon  the  action  of  the  trial  court  in  refus- 
ing to  admit  the  certified  copy  in  evidence.  The 
purported  will  had  not  been  filed  or  recorded  in  Monroe 
county,  and  the  copy  thereof  thus  offered  in  evidence 
showed  on  its  face  that  it  was  executed  without  wit- 
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nesses  as  required  by  §3132  Bums  1914,  §2376  R.  S. 
1881.  There  was  no  error  in  the  court's  action. 
§§3146,  3147,  3149,  3150,  3151  Bums  1914,  §§2588, 
2589,  2591,  2592,  2593  R.  S.  1881;  Lucas  V.  Tucker 
(1861),  17  Ind.  41;  EvansviUe,  etc.,  Co.  V.  Winsor 
(1897),  148  Ind.  682,  688,  48  N.  E.  592;  Thieband  V. 
Sebastian  (1858),  10  Ind.  454. 

There  is  evidence  to  sustain  the  decision  of  the  court. 
Judgment  affirmed. 


Wayne  County  National  Bank  v.  CJook. 

[No.  10,432.    Filed  June  16, 1920.] 

Bills  and  Notes. — Time  of  Payment. — Indefinite  Extension 
Clause. — Negotiability. — A  promissory  note  that  contains  a 
clause  making  possible  the  indefinite  extension  of  the  time  of 
payment,  is  not  negotiable  under  the  Negotiable  Instruments 
Act,  which  in  this  particular  is  the  same  as  the  law  previously 
declared  by  the  courts. 

From  Kosciusko  Circuit  Court;  Francis  E.  Bowser, 
Judge. 

Action  by  the  Wajnme  County  National  Bank  against 
Charles  Cook.  From  a  judgment  for  defendant,  the 
plaintiff  appeals.    Affirmed. 

William  D.  Frazer  and  James  R.  Frazer,  for  appel- 
lant. 
L.  W.  Royse  and  H.  W.  Graham,  for  appellee. 

Nichols,  J. — ^Action  upon  the  following  promissory 
note: 


No. Due  Sept.  1,  1916. 

September  1, 1916,  after  date,  for  value  received, 
we  jointly  and  severally  promise  to  pay  to  the  order 
of  Bell  Brothers  $750.00  (Seven  Hundred  and  Fifty 
Dollars) ,  with  six  per  cent  interest  per  annum  from 
date,  to  be  paid  semiannually.  And  we  consent  and 
agree  that  after  this  obligation  shall  have  become 
due,  the  time  of  payment  thereof  may  be  extended 
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from  time  to  time,  by  any  one  or  more  of  us,  with 
out  even  the  knowledge  or  consent  of  the  other  or 
others  of  us,  and  in  case  of  such  extension,  and 
notwithstanding  the  same,  we  shall  and  will  remain 
and  continue  liable  thereon,  as  if  no  such  extension 
had  been  so  made.  And  we  hereby  authorize  and 
empower  any  Attomey-at-Law,  at  any  time  after 
the  above  sum  becomes  due,  with  or  without 
process,  to  appear  for  us,  or  either  of  us,  in  any 
court  of  record  in  the  State  of  Ohio,  or  elsewhere, 
and  confess  judgment  for  said  amount,  interests 
and  costs,  against  us,  or  either  of  us,  in  favor  of 
the  holder  hereof,  and  release  all  errors,  and  rights 
of  appeal,  judgment  for  said  amount,  interests  and 
costs  against  us,  or  either  of  us,  in  favor  of  the 
holder  hereof,  and  release  all  errors,  and  rights 
of  appeal. 

''Witness  our  hands  and  seals  this  26th  day  of 
February,  1915. 

Chas.  Cook,  (L.  S.) 
Payable  at  the  State  Bank,  Warsaw,  Indiana." 

Indorsement : 
"For  value  received  I  assign  this  note  and  guaran- 
tee payment  and  waiver  protest. 

Bell  Brothers." 

The  complaint  avers  that,  prior  to  the  date  of  matu- 
rity, said  note  was  purchased  by  appellant  from  the 
payees  and  transferred  and  delivered  by  written  in- 
dorsement thereon.  Appellees  answered  in  four  para- 
graphs— general  denial,  failure  of  consideration,  breach 
of  warranty,  and  fraud.  There  was  no  averment  that 
appellants  had  knowledge  of  any  of  the  defenses.  There 
was  a  demurrer  to  each  of  these  paragraphs  of  answer, 
which  was  overruled,  a  trial  by  jury  and  verdict  for 
appellee,  with  answers  to  interrogatories. 

The  substantial  question  presented  by  the  court's  rul- 
ing on  the  demurrer,  the  jury's  answers  to  interroga- 
tories, and  the  motion  for  a  new  trial  is  whether  the 
note  sued  upon  is  a  negotiable  promissory  note. 

It  will  be  observed  that  the  appellee  by  the  terms  of 
the  note  consents  and  agrees  that,  after  the  obligation 
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shall  have  become  due,  "the  time  of  payment  thereof 
may  be  extended  from  time  to  time  by  any  one  or  more 
of  us  without  even  the  knowledge  or  consent  of  the 
other  or  others  of  us."  It  is  claimed  by  appellee  that 
this  provision  renders  the  note  nonnegotiable.  Appellee 
says  that  the  note  is  not  negotiable  as  an  inland  bill  of 
exchange,  because  olf  the  uncertainty  of  the  time  of  pay- 
ment. Upon  these  propositions  he  is  sustained  by  the 
following  authorities.  Glidden  v.  Henry  (1885),  104 
Ind.  278,  1  N.  E.  369,  54  Am.  Rep.  316 ;  Mitchell  V.  St. 
Mary  (1897),  148  Ind.  Ill,  47  N.  E.  224;  Rosenthal  V. 
Ramho  (1905),  165  Ind.  584,  76  N.  E.  404,  3  L.  R.  A. 
(N.  S.)  678;  OyUr  v.  McMurray  (1893),  7  Ind.  App. 
645,  34  N.  E.  1004;  Merchants,  etc.,  Bank  v.  Fraze 
(1893),  9  Ind.  App.  161,  36  N.  E.  378,  53  Am.  St.  341; 
Rosenthal  V.  Rambo  (1902),  ^8  Ind.  App.  265,  62  N.  E. 
637;  Matchett  V.  Anderson,  etc..  Works  (1902),  29  Ind. 
App.  207,  64  N.  E.  229,  94  Am.  St.  272 ;  Evans  V.  Odem 
(1902),  30  Ind.  App.  207,  65  N.  E.  755;  Citizens  Nat. 
Bank  V.  PioUet  (1889),  126  Pa.  194, 17  Atl.  603,  12  Am. 
St.  860,  4  L.  R.  A.  190 ;  City  Nat.  Bank  V.  Gunter  Bros. 
(1903),  67  Kan.  227,  72  Pac.  842;  Sykes  V.  Citizens' 
Nat.  Bank  (1904),  69  Kan.  134,  76  Pac.  393;  id.  (1908), 
78  Kan.  688,  98  Pac.  206, 19  L.  R.  A.  (N.  S.)  665;  Ross- 
ville  State  Bank  V.  Heslet  (1911),  84  Kan.  315, 113  Pac. 
1052,  33  L.  R.  A.  (N.  S.)  738;  Quinn  V.  Bane  (1918), 
182  Iowa  843,  164  N.  W.  788;  Manhard  V.  First  Nat. 
Bank,  etc.  (1917),  (Iowa)  165  N.  W.  185. 

In  the  case  of  Glidden  V.  Henry,  supra,  the  rule  is 
stated  as  follows :  "In  the  case  before  us,  all  parts  of 
the  note  must  be  looked  to  in  determining  the  quality 
of  the  paper.  There  is  a  promise  to  pay  in  twelve 
months,  but  that  promise  is  not  certain  and  uncondi- 
tional. The  other  clause  is  that  the  time  of  payment 
may  be  extended  indefinitely,  as  the  parties  may  agree. 
From  an  inspection  of  the  note,  it  is  impossible  to  tell 
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when  it  may  mature,  because  it  is  impossible  to  know 
what  extension  may  have  been,  or  may  hereafter  be, 
agreed  upon." 

It  will  be  noted  that  the  Indiana  authorities  cited 
above  all  antedate  the  Negotiable  Instruments  Act  of 
1913,  Acts  1913  p.  120,  §§9089a  et  seq.  Bums  1914. 

Section  9089a  swpra,  provides:  "That  any  instru- 
ment to  be  negotiable  must  conform  to  the  following 
requirements:  *  *  *  (3)  Must  be  payable  on  de- 
mand, or  at  a  fixed  or  determinable  future  time.'' 

Section  9089b7,  provides  that:  "A  negotiable  prom- 
issory note  within  the  meaning  of  this  act  is  an 
unconditional  promise  in  writing  made  by  one  person 
to  another  signed  by  the  maker  engaging  to  pay  on  de- 
mand, or  at  a  fixed  or  determinable  future  time,  a  sum 
certain  in  money  to  order  or  to  bearer." 

It  is  clear  that  no  change  is  wrought  in  the  law  by 
the  Negotiable  Instruments  Act.  Before  the  passage 
of  that  act  it  was  the  law  that :  "A  note  in  order  that 
It  be  negotiable  in  accordance  with  the  law  merchant 
must  be  payable  unconditionally  and  at  all  events  at 
some  fixed  period  of  time,  or  upon  an  event  which  must 
inevitably  happen.  Walker  v.  WooUen  (1876),  54  Ind. 
164,  23  Am.  Rep.  639.  Under  the.  Negotiable  Instru- 
ments Act  a  note  "must  be  payable  on  demand  or  at  a 
fixed  or  determinable  time."  With  respect  to  this  ques- 
tion, the  law  by  the  statute  was  the  same  as  it  had  been 
theretofore  declared  by  the  courts.  It  is  true  that  the 
(Sourts  of  some  other  states  have  declared  the  law  other- 
wise, but  the  weight  of  authority  is  in  harmony  with 
the  Indiana  rule. 

There  was  no  error  in  overruling  the  demurrer  to  the 
second,  third  and  fourth  paragraphs  of  answer,  nor  in 
overruling  appellant's  motion  for  judgment  on  answers 
to  interrogatories,  nor  in  overruling  appellant's  motion 
for  a  new  trial.    The  judgment  is  affirmed. 
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Union  Building  Loan  Fund  and  Savings  Asso- 
ciation V.  Block. 

[No.  10,498.    Filed  June  16, 1920.] 

1.    Taxation. — Vacation  of  Tax  Deed, — ComplainU — Sufficiency, 
-Averment  of  Tender, — In  an  action  to  have  a  tax  deed  de- 


clared void,  plaintiff's  allegations  of  tender  of  the  full  amount 
due  held  sufficient  as  against  demurrer,    p.  410. 

2.  Taxation. — Vacation  of  Tax  Deed, — Tender  of  Taxes  Paid  to 
President  of  Incorporated  Association, — Sufficiency, — In  a  pro- 
ceeding against  an  incorporated  association  to  have  a  tax  deed 
held  by  it  vacated,  plaintiff  was  not  required  to  tender  the 
amount  of  taxes  paid  to  the  board  of  directors  of  the  company, 
a  tender  to  its  president  being  sufficient,    p.  411. 

3.  Taxation. — Vacation  of  Tax  Deed.—Tender  of  Taxes  Paid, — 
Sufficiency. — Uncertainty  as  to  Amount  Due, — In  a  proceedings 
to  vacate  a  tax  deed,  where  the  amount  due  the  holder  of  the 
deed  is  uncertain,  or  depends  upon  different  or  doubtful  con- 
structions of  the  law,  it  is  only  necessary  that  the  party  in 
default  shall  tender  and  bring  into  court  the  amount  admitted, 
or  which  he  in  good  faith  believes  to  be  due.    p.  411. 

4.  Taxation. — Vacation  of  Tax  Deed, — Tender  of  Taxes  Paid, — 
Insufficient  Tender,^  When  Immaterial, —  In  an  action  to» 
vacate  a  tax  deed,  where  plaintiff  made  a  tender  of  the  amount 
due  defendant  holder  of  the  deed  and  deposited  it  in  court, 
which  tender  defendant  alleged  was  insufficient,  any  insuffi- 
ciency was  immaterial,  where  it  appeared  that  even  if  the  cor- 
rect amount  had  been  tendered,  defendant  would  not  have  ac- 
cepted it.    p.  411. 

5.  Appeal. — Questions  ReviewaJble. — Limitations  of  Action. — 
Failure  to  Plead  Statute, — Where  defendant  failed  to  plead  the 
statute  of  limitations,  he  cannot  on  appeal  complain  that  the 
action  was  not  commenced  in  time.    p.  412. 

From  Dearborn  Circuit  Court;  Wc/rren  N.  Hanck, 
Judge. 

Action  by  Richard  Block  against  the  Union  Building 
Loan  Fund  and  Savings  Association.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 

McMvllen  &  McMutten,  for  appellant. 

L.  E.  Davies  and  Martin  J.  Givan,  for  appellee. 
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Nichols,  J. — It  is  averred  in  the  complaint  that  ap- 
pellee was  the  owner  of  an  undivided  two-thirds  of  cer- 
tain real  estate  in  the  city  of  Aurora,  Dearborn  county, 
Indiana,  which  was  listed  for  taxes  in  said  county  and 
state  in  the  years  1914  and  1915,  and  assessed  in  the 
name  of  Anna  M.  Block,  deceased  mother  of  appellee. 
On  February  8,  1915,  the  city  treasurer  sold  said  real 
estate  to  one  Cassius  McMullen  for  $40.82,  delinquent 
taxes  thereon,  including  penalties  and  costs.  Subse- 
quently to  such  tax  sale,  said  McMullen  assigned  and 
transferred  his  interest  in  said  real  estate  to  appellant. 
On  February  15,  1917,  the  city  clerk  executed  and  de- 
livered to  appellant  a  tax  deed  for  said  real  estate. 
Thereafter  appellant  paid  city,  county  and  state  taxes 
upon  said  real  estate.  At  the  time  that  said  real  estate 
was  assessed  for  the  taxes  aforesaid,  and  when  such 
taxes  were  returned  delinquent,  and  when  said  real  es- 
tate was  sold  at  tax  sale  as  aforesaid,  appellee  was  a 
minor  under  the  age  of  twenty-one  years.  He  became 
twenty-one  on  November  10,  1915.  On  November  7, 
1917,  and  within  two  years  after  the  expiration  of  his 
legal  disability,  he  tendered  to  the  city  treasurer  of 
Aurora  and  also  to  appellant  $125  in  payment  of  said 
taxes,  penalty,  interest  and  costs,  such  sum  so  tendered 
being  more  than  the  full  amount  then  due.  The  re- 
spective tenders  were  declined  by  each  of  the  parties  to 
whom  the  same  were  made.  Appellee  has  at  all  times 
since  been  ready  and  willing  to  pay  the  amount  of  such 
delinquent  taxes,  costs  and  penalties,  and  at  the  com- 
mencement of  this  action  brought  the  same  into  court 
and  deposited  it  with  the  clerk  for  the  use  of  appellant. 
There  was  a  prayer  that  the  tax  deed  be  vacated  and  de- 
clared void  as  against  the  right  of  appellee  in  said  real 
estate,  and  for  all  proper  relief. 

There  was  a  demurrer  with  memorandum  to  this  com- 
plaint for  want  of  facts  to  the  effect  that  the  tender  was 
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not  made  to  the  proper  party  or  parties,  that  it  was 
not  shown  that  this  was  all  the  taxes  that  had  been  paid 
by  the  appellant,  and  that  it  was  not  shown  that  the 
tender  included  all  amounts  due  appellant  on  account 
of  taxes  paid. 

The  complaint  shows  that  the  semiannual  install- 
ments of  taxes  were  paid  by  appellant  for  the  years  suc- 
ceeding   the    tax    sale,    and    that    the    amount 

1.  tendered  by  appellee  was  more  than  the  full 
amount  then  due.  It  does  not  say  that  appellants 
paid  no  more,  but  we  may  readily  presume  that  these 
installments  covered  all  payments,  and,  supporting  our 
presumption,  it  was  afterward  admitted  that  no  more 
was  paid.  The  tender  was  made  not  only  to  the  city 
treasurer,  but  to  appellant  as  well,  and,  as  the  action  is 
to  vacate  and  void  the  tax  deed,  the  averment  of  tender 
to  appellant  was  sufficient.  The  demurrer  to  the  com- 
plaint was  properly  overruled. 

There  was  an  answer  in  general  denial.  The  cause 
was  submitted  to  the  court  for  trial,  and  a  finding  and 
judgment  in  favor  of  appellee. 

Appellant's  motion  for  a  new  trial  was  overruled. 
The  grounds  of  such  motion  which  are  properly  pre- 
sented are  that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence;  that  the  decision  of  the 
court  is  contrary  to  law,  together  with  a  number  of  ob- 
jections to  the  admissibility  of  evidence,  and  jx)  permit- 
ting additional  evidence  to  be  introduced  after  the  cause 
had  been  submitted  to  the  court  for  decision. 

It  appears  by  the  evidence  and  by  the  agreed  state- 
ment of  the  parties  that  Anna  M.  Block  died  intestate 
May  11,  1917,  leaving  her  husband,  Richard  Block,  and 
appellee  as  her  only  heirs  at  law;  that  said  husband 
executed  a  mortgage  in  the  sum  of  $1,600  upon  his  un- 
divided interest  in  said  real  estate  to  appellant;  that 
afterward  said  husband  died.    The  real  estate  was,  on 
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February  8,  1915,  sold  to  Cassius  McMuUen  for  delin- 
quent taxes  in  the  sum  of  $40.32  for  the  years  1914 
and  1915,  including  penalties  and  costs.  The  real  estate 
was  assessed  in  the  name  of  said  Anna  M.  Block.  The 
purchaser  assigned  his  certificate  to  appellant  and,  on 
February  15,  1917,  the  city  treasurer  delivered  a  deed 
to  appellant,  who  subsequently  paid  the  taxes  on  said 
real  estate  in  the  amount  of  $65.96.  On  November  7, 
1917,  appellee  tendered  to  the  city  treasurer  and  also  to 
appellant  the  sum  of  $125  in  payment  of  taxes,  penal- 
ties, interest  and  costs,  which  tender  was  declined  by 
each  of  said  parties. 

It  is  contended  by  appellant  that  it  does  not  appear 

that  the  proper  tender  was  made  and  that  the  tender 

was  large  enough.     It  appears  that  the  tender 

2.  was  made  to  the  president  of  the  appellant  com- 
pany. It  was  not  necessary,  as  contended  by  ap- 
pellant, that  the  tender  should  be  made  to  the  board  of 
directors.  Appellee  was  not  required  to  watch  his  op- 
portunity to  find  the  board  of  directors  in  session  in 
order  that  he  might  make  a  tender  to  such  board.  Such 
a  rule  of  law  would  enable  appellant  to  defeat  the  tender 
entirely  by  preventing  the  session  of  its  board  of  di- 
rectors. There  was  some  confusion  evidently  in  the 
mind  of  appellee  as  to  the  correct  amount  that  should 
be  tendered,  it  first  appearing  that  the  tender  was  made 
of  $50.90,  next  a  tender  of  $96.46,  which  was  afterward 
supplemented  by  an  amount  sufficient  to  make  $125. 
Where  the  amount  due  is  uncertain,  or  depends  upon 

different  or  doubtful  constructions  of  law,  it  is 

3.  only  necessary  that  the  party  in  default  shall  ten- 
der and  bring  into  court  the  amount  admitted,  or 

which  he  in  good  faith  believes  to  be  due.    Kraus  V. 
Montgomery  (1888),  114  Ind.  103,  16  N.  E.  153. 

4.  Even  if  it  were  admitted  that  the  tender  made 
by  appellee  was  not  a  sufficient  tender,  still,  as 
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appellant  was  in  court  contesting  the  title,  it  is  clear 
that,  even  though  the  correct  amount  has  been  tendered 
and  it  had  been  paid  into  court,  appellant  would  not 
have  accepted;  in  fact,  its  president  so  testified.  This 
being  the  case,  appellant  ought  not  therefore  to  com- 
plain, for  it  was  not  harmed.  Its  rights  are  fully  pro- 
tected by  the  decree  of  the  court.  See  Skelton  V.  Sharp 
(1903),  161  Ind.  383,  67  N.  E.  535.     It  is  next  objected 

that  the  action  was  not  commenced  in  time.    Ap- 
5.    pellant  says  that  appellee  introduced  the  date  of 

the  filing  of  his  complaint  and  stopped;  but  it 
clearly  appears  by  the  evidence  that  appellee  was  twen- 
ty-one years  of  age  on  November  10,  1915,  and  his  com- 
plaint was  filed  November  7,  1917,  which  was  within 
time.  Even  if  it  were  not,  appellant  may  not  now  com- 
plain, for  the  statute  of  limitations  was  not  pleaded. 
A  number  of  technical  errors  are  presented  with  ref- 
erence to  the  admissibility  of  evidence  and  also  with 
reference  to  the  court  hearing  some  evidence  after  the 
trial  had  closed  concerning  the  issue  of  summons,  but 
the  equities  of  this  case  are  so  clearly  with  the  appellee 
that  we  do  not  deem  it  necessary  to  discuss  these  alleged 
errors.  Counsel  for  appellant  has  seen  fit  to  refer  to 
the  trial  in  the  court  below  as  an  outlandish  procedure, 
and  as  a  tragedy.  It  appears  by  the  evidence  that  the 
property  for  which  appellant  holds  a  tax  deed  was  of 
the  value  of  $2,500,  which  would  make  appellee's  inter- 
est therein  of  the  value  of  $1,666.  To  this  interest  ap- 
pellant had  no  claim  whatever,  except  by  the  tax  deed 
which  it  held  for  taxes,  penalties,  and  costs  that  it  had 
paid,  which  amount  by  the  court's  finding  was  less  than 
$125,  and  which  it  was  entitled  to  recover. 

With  these  facts  before  us,  it  is  so  apparent  that  a 
correct  result  was  reached  that  it  would  require  a 
grievous  error  indeed  to  induce  a  reversal.  The  judg- 
ment is  affirmed. 
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Empire  Health  and  Accident  Insurance  Com- 
pany V.  Chatman. 

[No.  10,293.     Filed  April  30,  1920.     Rehearing  denied  June  16, 

1920.] 

Insurance. — Accident  Insurance. — Policy  Stipulation  Limiting 
Indemnity. — CoTistruction. — Under  an  accident  insurance  policy 
providing  for  weekly  benefits  of  $5,  limited  to  twenty  weeks 
in  any  twelve  calendar  months,  where  insured  was  injured  in 
March,  1916,  and  received  five  weekly  benefits  in  March  and 
April,  and  was  agrain  injured  on  September  21,  1916,  and  re- 
ceived fourteen  weekly  benefits  from  September  29  to  January 
8,  1917,  he  was  not  entitled  to  an  allowance  of  twenty  weekly 
benefits  beginning  March,  1917,  if  disabled  for  that  length  of 
time,  irrespective  of  the  payments  made  from  September,  1916, 
to  and  including  January,  1917,  notwithstanding  insurer's  state- 
ment to  insured  in  January,  1917,  that  he  would  not  be  entitled 
to  further  benefits  until  the  following  March  for  the  reason 
that  twenty  weekly  benefits  had  been  paid  to  him  since  March, 
1916. 

From  Marion  Superior  Court  (a-658) ;  Theophihts  J. 
MoU,  Judge. 

Action  by.  Charles  Chatman  against  the  Empire 
Health  and  Accident  Insurance  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.  Affirmed 
conditicmally. 

W.  S.  Taylor,  for  appellant. 
Frank  G.  West,  for  appellee. 

McMahan,  J. — ^This  is  an  action  on  an  industrial  in- 
surance policy  which  provided  in  case  of  an  accident  for 
a  weekly  benefit  of  $5.  One  of  the  provisions  of  the 
policy  was  that  "weekly  benefits  as  provided  for  in  this 
policy  are  limited  to  twenty  weeks  in  any  twelve  cal- 
endar months."   Appellee  recovered  a  judgment  for  $85. 

The  evidence  shows  that  in  March,  1916,  appellee  re- 
ceived an  injury,  and  that  during  March  and  April  of 
that  year  he  received  five  weekly  benefits.  He  received 
another  injury  on  September  21,  1916.     From  Septem- 
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ber  29,  1916,  to  January  8,  1917,  he  received  fourteen 
weekly  benefits.  On  January  8,  1917,  when  the  benefit 
of  that  week  was  paid  to  him,  he  received  a  blank  for 
the  next  weekly  benefit  for  the  purpose  of  having  it 
filled  out  as  required  by  the  policy.  At  that  time  he  was 
informed  by  appellant  that,  when  the  next  payment  was 
made,  he  would  not  be  entitled  under  the  terms  of  the 
policy  to  draw  any  more  benefits  until  the  following 
March,  as  that  would  make  the  twentieth  benefit  paid 
him  since  March,  1916.  He  was  paid  benefits  again  for 
the  weeks  ending  March  26,  April  2  and  9,  1917.  He 
filed  a  claim  for  the  week  ending  April  16,  but  it  was 
not  paid,  for  the  reason  that  it  showed  that  his  in- 
capacity was  not  brought  about  by  an  accident.  No 
further  claims  were  filed  or  paid. 

Appellant  filed  an  answer  admitting  that  appellee  was 
entitled  to  three  weekly  benefits,  and  paid  the  amount 
thereof  ($15)  into  court  for  the  use  of  the  appellee. 
Appellant  contends  that  during  no  period  of  twelve  cal- 
endar months  was  appellee,  under  the  terms  of  the 
policy,  entitled  to  more  than  twenty  weekly  benefits. 
Appellee  contends  that,  in  computing  the  time  during 
which  he  was  entitled  to  benefits,  we  should  begin  with 
March,  1916,  and  allow  him  twenty  benefits,  during  a 
period  of  twelve  months  and  that,  beginning  with  March 
26,  1917,  he  was  again  entitled  to  draw  weekly  benefits 
for  twenty  consecutive  weeks,  if  he  was  disabled  that 
length  of  time,  irrespective  of  the  payments  made  from 
September,  1916,  to  and  including  January,  1917,  his 
contention  being  that  appellant,  when  it  informed  him 
in  January,  1917,  that  he  would  not  be  entitled  to  any 
more  benefits  until  March,  placed  such  a  construction 
on  the  policy  as  to  start  a  second  twelve-month  period 
for  which  he  was  entitled  to  benefits. 

This  contention  of  appellee  cannot  be  sustained. 
Neither  the  policy  nor  the  statement  of  appellant  rela- 
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tive  to  the  continuance  of  payments  of  benefits  in  March, 
1917,  is  subject  to  such  construction.  Beginning  Sep- 
tember 29,  appellee  had  received  seventeen  weekly  bene- 
fits.   He  was  entitled  to  three  more  weekly  benefits, 

prior  to  and  including  August,  1917.    If  appellee's  con- 

* 

tention  should  prevail,  he  would  have  been  entitled  not 
only  to  the  fourteen  weekly  benefits  paid  him  between 
September  29,  1916,  and  January  9, 1917,  but  to  twenty 
additional  weekly  benefits  from  March  to  August,  1917, 
or  a  total  of  thirty-four  weekly  benefits  in  a  period  of 
twelve  calendar  months.  Under  the  terms  of  the  pol- 
icy, he  was  limited  to  twenty  weekly  benefits  during  a 
period  of  twelve  calendar  months.  The  amount  of  re- 
covery being  too  large,  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  judgment,  however,  will  be  affirmed  if  appellee 
within  thirty  days  shall  enter  a  remittitur  of  $70  as  of 
the  date  of  the  verdict;  otherwise  the  judgment  is  re- 
versed, with  directions  to  grant  appellant  a  new  trial, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion.     Costs  taxed  against  appellee. 


Storer,  Administrator,  v.  Carney  et  al. 

[No.  10,460.    Filed  June  17,  1920.] 

1.  Executors  and  Administrators. — Final  Settlement. — Omitted 
Assets. — Construction  of  Statute. — ^While  an  estate  may  be 
opened  under  §2757  Bums  1914,  Acts  1891  p.  107,  for  the  pur- 
pose of  administerinsT  omitted  assets,  the  final  settlement  made 
by  the  former  administrator  stands  as  a  final  adjudication  as 
to  all  other  matters,    p  418. 

2.  Executors  and  Administrators. — Appointment  of  Adminis- 
trator de  Bonis  Non. — Construction  of  Statute. — Section  2757 
Bums  1914,  Acts  1891  p.  107,  does  not  extend  the  time  for 
filing  claims  against  the  estate  nor  authorize  the  appointment 
of  an  administrator  de  bonis  non  to  administer  upon  assets 
previously  administered,  its  sole  purpose  being  to  reach  assets 
not  administered  upon.    p.  420. 
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3.  Executors  and  Administrators. — FincU  Settlement. — Claim 
Barred  by  Statute, — Appointment  of  Administrator  de  Bonis 
Non, — Principal  and  Surety, — A  claim  for  contribution  be- 
tween sureties  on  a  construction  bond  falls  within  the  pro- 
visions of  §2828  Bums  1914,  Acts  1883  p.  153,  requiring  claims 
to  be  filed  at  least  thirty  days  before  final  settlement,  and, 
when  not  so  filed,  an  administrator  de  bonis  non  cannot,  after 
final  settlement,  be  appointed  for  the  purpose  of  considering 
such  claim,  even  though  there  were  unadministered  assets  of 
the  estate,    p.  420. 

From  Cass  Circuit  Court;  Charles  A.  Cole,  Special 
Judge. 

Action  by  Calvin  Carney  and  others,  against  Silas 
Storer,  as  administrator  de  bonis  non  with  the  will  an- 
nexed  of  the  estate  of  Robert  M.  Carney,  deceased. 
From  a  judgment  for  plaintiffs,  the  defendant  appeals. 
Affirmed. 

Long,  Yarlott  &  Souder,  for  appellant. 
Rabb,  Mahoney  &  Fansler  and  John  H.  Cartwright, 
for  appellees. 

McMahan,  C.  J. — Complaint  by  appellees  to  revoke 
letters  of  administration  de  bonis  non,  with  will  an- 
nexed, of  the  estate  of  Robert  M.  Carney,  issued  to 
appellant. 

Appellant  filed  an  answer  in  two  paragraphs  alleging 
in  substance  that  in  1903  Robert  M.  Carney,  Marcus  W. 
Collett,  Thomas  Flinn  and  Silas  Storer  with  others  as 
sureties  executed  a  certain  bond,  with  Robert  C.  Hillis 
as  principal,  for  the  construction  of  a  certain  ditch. 
Hillis,  having  defaulted  in  his  contract,  the  drainage 
commissioner,  during  the  lifetime  of  Robert  M.  Carney, 
commenced  suit  on  said  bond  against  Hillis  and  the 
sureties  thereon.  Robert  M.  Carney  died  in  November, 
1909,  testate,  and  in  December,  1909,  Lucy  A.  Carney 
qualified  as  executrix  and  as  such  was  made  a  party  de- 
fendant to  said  action.    Said  executrix  filed  her  final 
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report  in  said  estate  in  January,  1911,  and  caused  notice 
of  the  filing  of  said  report  to  be  published  and  posted 
as  required  by  law.  This  report  was  approved  in  Feb- 
ruary, 1911,  and  said  estate  was  adjudged  fully  and 
finally  settled  as  a  solvent  estate.  Mrs.  Carney  and  her 
codef endants  in  said  action  on  said  bond  thereafter  con- 
tinued to  consult  with  each  other  in  reference  to  said 
suit  and  with  the  attorneys  employed  therein,  and  dur- 
ing said  conferences  she  pretended  to  act  as  executrix 
of  said  estate,  and  agreed  with  the  other  defendants  in 
making  arrangements  for,  and  in  defending,  said  action. 
Such  conferences  took  place  at  various  times  during  the 
years  1911,  1912,  1913  and  1914,  during  which  time 
she  never  gave  any  information  to  her  codefendants  or 
their  attorneys  of  the  filing  alnd  approval  of  said  final 
report  and  of  her  discharge  as  executrix,  and  her  code- 
fendants during  all  of  said  years  believed  and  under- 
stood that  she  was  still  acting  as  executrix  of  said  es- 
tate, and  did  not  discover  or  learn  that  she  had  filed  her 
final  report  as  executrix  of  said  estate  and  that  said 
estate  had  been  declared  fi^nally  settled  until  February 
or  March,  1915. 

The  sureties  on  said  bond  in  defending  said  action 
incurred  expenses  in  the  sum  of  $2,500.  The  principal 
on  said  bond,  Robert  C.  Hillis,  being  insolvent,  it  was 
agreed  by  and  between  Marcus  W.  CoUett,  Silas  Storer, 
Thomas  Flynn,  Michael  A.  Jordan  and  Robert  M. 
Carney,  they  being  the  only  solvent  sureties,  that  all  of 
the  expenses  in  defending  said  action  should  be  borne 
by  them  jointly  in  equal  shares.  No  part  of  said  ex- 
pense owing-by  Robert  M.  Carney  and  his  estate  have 
been  paid  except  $20,  which  Mrs.  Carney  paid  after 
her  discharge  in  1911.  In  1916  Marcus  W.  CoUett, 
Thomas  Flynn  and  Silas  Storer  filed  their  verified  ap- 
plication asking  that  said  Storer  be  appointed  admin- 
VOL.  73—27 
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istrator  de  bonis  non,  with  the  will  annexed,  of  the  es- 
tate of  Robert  M.  Carney,  said  application  setting  forth 
in  substance  the  facts  herein  before  stated,  and  that 
said  Lucy  Carney,  executrix,  by  her  final  report  showed 
that  she  had  used  all  the  personal  property  of  said  es- 
tate except  $381.50  for  the  payment  of  the  debts  and 
expenses  of  administration,  and  that  she  paid  to  her- 
self individually  the  $381.50  as  legatee  under  the  will 
of  said  decedent  and  had  appropriated  said  money  to 
her  own  use,  and  also  that,  at  the  time  of  his  death, 
Robert  M.  Carney  was  the  owner  of  eighty  acres  of  land 
in  Cass  county,  Indiana,  which  had  never  been  sold  or 
disposed  of,  and  was  still  owned  by  appellees,  who  are 
the  heirs  of  Robert  M.  Carney.  Appellee's  demurrer  to 
this  answer  being  sustained,  appellant  refused  to  plead 
further,  and  judgment  was  rendered  revoking  his  let- 
ters of  administration. 

Appellant  bases  his  right  to  such  appointment  on 
§2757  Bums  1914,  Acts  1891  p.  107,  which  provides 

that  whenever  it  shall  be  shown  to  the  satisfac- 
1.    tion  of  the  court  having  probate  jurisdiction  that 

the  administrator  or  executor  of  the  estate  of  any 
decedent  has  been  finally  discharged,  and  that  there  is 
no  administration  of  said  estate  pending  in  any  court  of 
this  state,  and  that  there  are  assets  belonging  to  the 
estate  of  said  decedent,  within  the  jurisdiction  of  the 
state,  that  have  not  been,  and  should  be,  administered 
upon,  such  court  may  on  application  of  any  creditor 
whose  debt  is  unpaid  appoint  an  administrator  de  bonis 
non  for  said  estate.  Appellants  contend  that,  under  the 
facts  stated,  he  and  his  cosureties  were  creditors  of 
Robert  M.  Carney,  and  that  there  were  assets  belonging 
to  his  estate  which  had  not  been,  but  should  be,  admin- 
istered for  the  purpose  of  paying  the  share  of  the  ex- 
penses incurred  in  defending  the  action  on  said  bond, 
for  which  said  Robert  M.  Carney  and  his  estate  were 
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liable,  and  that  an  administrator  should  be  appointed 
for  the  purpose  of  keeping  said  estate  alive  so  that  it 
might  be  required  to  pay  its  proportionate  share  of  any 
judgment  that  might  be  rendered  against  appellant  and 
his  cosureties  in  the  action  on  said  bond. 

Prior  to  the  taking  effect  of  §2757,  supra,  the  ap- 
proval of  the  final  settlement  of  an  administrator  was 
an  adjudication,  whether  the  administrator  had  turned 
into  the  estate  all  the  personal  estate  belonging  to  it 
and  all  claims  of  every  nature  due  to  it,  and  such  adjudi- 
cation was  final  and  conclusive  unless  appealed  from  or 
assailed  for  mistake  or  fraud  within  three  years  after 
the  final  settlement.  The  legislature  by  the  passage 
of  said  section  clearly  intended  to  change  the  former 
rule  so  that  an  estate  might  have  the  benefit  of  assets 
omitted  in  the  former  administration,  although  there 
had  been  a  previous  final  settlement.  Under  this  sec- 
tion the  former  settlement  stands  and,  without  setting 
it  aside,  the  estate  may  be  opened  for  the  purpose  of 
administering  omitted  assets.  As  said  by  this  court  in 
Michigan  Trust  Co.  V.  Probasco  (1902),  29  Ind.  App. 
109,  63  N.  E.  255:  "The  former  settlement  continues 
to  be  a  final  adjudication  as  to  all  matters  except  these 
omitted  and  unadministered  assets."  In  an  earlier  case 
this  court  said:  "By  the  passage  of  this  act,  it  was 
doubtless  intended  to  reach  any  assets,  for  the  benefit 
of  creditors,  legatees,  or  heirs  which  had  not  been  ad- 
ministered upon  in  the  former  administration."  Bar- 
nett  V.  Vanmeter  (1893),  7  Ind.  App.  45,  33  N.  E.  666. 
Under  the  former  law  a  period  of  three  years  was  al- 
lowed any  person  interested,  in  an  estate  to  have  the 
final  settlement  set  aside  upon  a  proper  showing  of 
illegality,  fraud,  or  mistake  in  such  settlement,  or  in  the 
prior  proceedings  in  the  estate.  Failing  in  this,  the 
person  was  without  remedy,  unless  he  was  an  heir  or 
legatee  and  the  claim  came  to  him  through  the  estate. 
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Under  §2757  a  creditor,  heir,  or  legatee  upon  proper 
showing,  even  after  a  lapse  of  three  years,  without  at- 
tempting first  to  open  the  final  settlement,  may  have  an 
administrator  de  bonis  non  appointed  for  the  purpose  of 
collecting  unadministered  assets  and  applying  the  same 
to  the  payment  of  debts  or  legacies  or  for  distribution 
to  those  entitled  to  receive  the  same.  Bamett  V.  Van- 
meter,  supra. 

But  it  is  clear  that  this  section  does  not  undertake  to 

extend  the  time  within  which  a  creditor  may  file  his 

claim  against  an  estate,  or  to  authorize  the  ap- 

2.  pointment  of  an  administrator  de  bonis  non  for 
the  purpose  of  administering  upon  assets  in- 
ventoried and  administered  upon  by  the  first  admin- 
istrator.   Its  purpose  is  only  to  reach  assets  not  ad- 
ministered upon. 

Under  §2828  Bums  1914,  Acts  1883  p.  153,  a  creditor 
is  allowed  a  year  from  the  giving  of  notice  by  the  ex- 
ecutor or  administrator  of  his  appointment  in 

3.  which  to  file  his  claim.     While  a  claim  may  be 
filed  after  the  expiration  of  the  year  if  the  estate 

remains  unsettled,  nevertheless  it  must  in  such  a  case 
under  the  provisions  of  this  section  be  prosecuted  solely 
at  the  cost  of  the  claimant,  and,  if  not  filed  at  least 
thirty  days  before  the  final  settlement  of  the  estate,  it 
is  with  certain  exceptions  barred.  The  claim  of  appel- 
lant and  his  cosureties,  which  they  claim  authorized  the 
appointment  of  an  administrator  de  bonis  non,  was  not 
filed  within  the  time  fixed  by  this  section,  and  is  not 
of  the  class  of  claims  excepted  therefrom.  Such  claim 
was  therefore  barred.  This  being  true,  the  court  had 
no  power  or  authority  to  appoint  an  administrator  de 
bonis  non  for  the  purpose  of  collecting  the  same,  even 
though  there  were  unadministered  assets  of  the  estate. 
Ditton  V.  Hart  (1911),  175  Ind.  585,  95  N.  E.  119; 
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Schrichte  V.  Stites  X1891),  127  Ind.  472,  26  N.  E.  77, 
1009. 

As  said  by  the  court  of  appeals  of  New  York  in  dis- 
cussing  a  similar  statute :  ^'The  design  of  the  statute, 
requiring  the  publication  for  creditors  to  present  their 
claims,  evidently  was  to  give  notice  to  persons  holding 
demands,  so  that  the  executor  or  administrator  might 
ascertain  the  amount  of  the  indebtedness  existing 
against  the  estate,  and  liquidate  the  same.  It  was  not 
intended  that  any  claim  should  be  excluded;  and  the 
fact  that  the  debt  was  not  then  due,  or  that  it  was  de- 
pendent upon  a  contingency,  and  hence  was  in  a  condi- 
tion of  uncertainty,  so  that  it  could  not  be  made  out, 
would  not,  we  think,  prevent  the  operation  of  the  stat- 
ute of  limitations  where  there  was  a  failure  to  bring  the 
suit  within  the  time  required.  The  statutes  relating  to 
claims  against  deceased  persons  comprehend  a  general 
system  in  reference  to  such  demands.  *  *  *  They 
embrace  those  which  are  due,  as  well  as  such  as  are  con- 
tingent and  likely  to  become  due,  or  which  by  any  pos- 
sibility may  be  established ;  and  no  good  reason  is  shown 
why  a  person  who  may,  perhaps,  become  liable  to  pay 
money,  as  a  cosurety  with  a  deceased  person,  should  not 
make  out  and  present  a  claim  for  contribution,  the  same 
as  any  other  claimant  against  the  estate  of  such  co- 
surety."    Comes  V.  Wilkin  (1879),  79  N.  Y.  129. 

The  estate  of  Robert  M.  Carney  was  administered  in 
the  circuit  court  of  Cass  county.  The  action  against 
Hillis  and  his  sureties  on  the  bond  was  on  change  of 
venue  sent  to  the  Howard  Circuit  Court.  If  appellant 
and  his  cosureties  desired  to  subject  the  estate  of  Robert 
M.  Carney  to  the  payment  of  their  claim  for  contribu- 
tion, they  should  have  filed  their  claim  against  his  es- 
tate before  the  filing  of  the  final  report  by  the  execu- 
trix, as  required  by  the  statute.  The  facts  alleged  did 
not  authorize  the  appointment  of  an  administrator  de 
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bonis  noru    There  was  no  error  in  sustaining  the  de- 
murrer to  appellant's  answer.    The  doctrine  of  estoppel 
urged  by  appellant  is  not  applicable. 
Judgment  aflirmed* 


Standard  Brewery  v.  Massachusetts  Bonding 

AND  Insurance  Company. 

[No.  10,018.    Filed  January  16,  1920.    Rehearing  denied  June  17, 

1920.] 

1.  Justices  op  the  Peace. — Appeal  Bond, — Ciynstrueticn, — ^In  an 
action  to  reform  a  bond  given  on  appeal  from  a  justice  of  the 
peace,  the  bond  should  be  read  in  connection  with  the  transcript 
filed  therewith  by  the  justice,    p.  425. 

2.  Justices  op  the  Peace. — Appeal  by  Adrmnistratrix. — Req- 
uisites,— Appeal  Bond, — Statutes, — Section  687  Bums  1914, 
§645  R.  S.  1881,  providing  that  executors,  administrators  and 
guardians  may  have  an  appeal  and  stay  of  proceeding^  in  the 
court  below  without  bond,  does  not  apply  to  appeals  from  a 
justice  court,  so  that  an  administratrix  appealing  from  a  justice 
of  the  peace  to  the  circuit  court  under  §§1790,  1791, 1794  Bums 
1914,  §§1499,  1500,  1503  R.  S.  1881,  is  not  entitled  to  appeal 
without  filing  a  bond.    p.  425. 

3.  Appeal. — Appeal  by  Administratrix, — Order  of  Court, — Pre- 
sumptions.— Having  procured  an  order  from  the  superior  court 
authorizing  her  to  appeal  from  a  justice  of  the  peace,  and 
having  acted  upon  the  order,  it  must  be  presumed  that  an 
administratrix  accepted  the  condition  imposed  by  it  that  she 
give  an  appeal  bond  with  a  named  bonding  company  as  surety 
thereon,    p.  426. 

4.  Justices  op  the  Peace. — Appeals, — Statutes  Governing, — 
Construction, — The  right  of  appeal  from  a  justice  of  the  peace 
is  purely  statutory,  and,  while  this  right  will  not  be  abridged 
by  strict  construction,  a  statute  prescribing  the  conditions  on 
which  an  appeal  may  be  taken  will  be  strictly  construed  and 
rigidly  enforced,    p.  426. 

5.  Justices  op  the  Peace. — Appeal  by  Administratrix, — Bond, — 
Validity. — A  bond  executed  by  an  adminstratrix  to  enable  her 
to  appeal  from  a  judgment  in  a  justice  of  peace  court  which 
had  been  rendered  against  her  decedent  and  which  could  have 
been  filed  as  a  claim  against  his  estate,  is  valid,  in  view  of 
§1278  Bums  1914,  §1221  R.  S.  1881.    p.  427. 
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6.  Principal  and  Surety. — Appeal  Bond.^-^urety's  Liability. — 
The  undertaking  of  a  surety  company  executing  an  appeal 
bond  for  an  administratrix  appealing  from  a  judgment  ren- 
dered ag^ainst  her  decedent  in  a  justice  of  the  peace  court  is 
not  governed  by  the  law  of  private  suretyship,  but  by  the  law 
of  insurance,    p.  427. 

From  Lake  Superior  Court;  Charles  E.  Greenwald, 
Judge. 

Action  by  the  Standard  Brewery  against  the  Massa- 
chusetts Bonding  and  Insurance  Company.  From  a 
judgment  for  defendant,  the  plaintiff  appeals.  Reversed. 

Fred  Bamett  and  Lyle  McKinney,  for  appellant. 
Bomberger,  Peters  &  Morthland,  Moses,  Rosenthal  & 
Kennedy  and  H.  E.  Soble,  for  appellee. 

Dausman^  J. — ^This  action  was  instituted  by  appel- 
lant against  the  appellee  to  reform  an  appeal  bond  and 
to  recover  thereon.  In  addition  to  other  facts,  the  com- 
plaint avers : 

"That  on  the  21st  day  of  May,  1913,  the  plaintiff  re- 
covered a  judgment  against  one  Frank  Tatarik,  before 
a  Justice  of  the  Peace,  in  the  sum  of  $350.00  and  costs 
and  also  for  the  possession  of  certain  real  e3tate.  On 
the  25th  day  of  September,  1913,  the  Lake  Superior 
Court  granted  Victoria  Tatarik,  administratrix  of  the 
estate  of  Frank  Tatarik,  deceased,  permission  lo  take 
an  appeal  from  said  judgment,  on  filing  an  appeal  bond, 
with  appellee  as  surety  thereon,  before  said  Justice  of 
the  Peace.  Thereupon  the  administratrix  filed  her  ap- 
peal bond,  with  appellee  as  surety  thereon,  before  said 
Justice  of  the  Peace,  which  bond  was  by  him  approved 
on  the  26th  day  of  September,  1913.  A  transcript  of 
the  proceedings  before  the  Justice  of  the  Peace,  together 
with  said  bond,  was  filed  in  the  Lake  Superior  Court, 
and  the  appeal  was  docketed  in  said  Court  as  Cause 
No.  10696,  on  October  6,  1913.  The  cause  was  venued 
to  the  Porter  Circuit  Court  where  judgment  was  ren- 
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dered  against  the  administratrix  of  the  estate  for 
$350.00  and  for  possession  of  the  real  estate.  The  en- 
tire value  of  the  assets  of  the  estate  of  Frank  Tatarik, 
deceased,  was  $315.25,  all  of  which  the  Court  set  over 
to  the  widow  to  apply  on  her  statutory  allowance,  and 
said  estate  is  insolvent.  Appellant's  judgment  remains 
wholly  unpaid.  By  mistake  and  inadvertence  of  the 
scrivener  who  prepared  the  appeal  bond,  certain  mis- 
takes appear  therein  (which  mistakes  are  then  described 
in  the  complaint) . 

^*And  plaintiff  further  avers  that  said  appeal  was 
taken  by  said  Victoria  Tatarik  as  such  administratrix 
for  the  purpose  of  permitting  her  to  remain  in  posses- 
sion of  the  premises  in  question,  where  she  was  operat- 
ing and  conducting  a  saloon  under  a  license  issued  by 
the  Board  of  Commissioners  of  Lake  County,  Indiana, 
to  said  Frank  Tatarik,  and  for  the  purpose  of  enabling 
her  to  operate  said  saloon  until  said  license  expire,  or 
until  she  had  transferred  it,  as  provided  by  law,  and  that 
she  did  so  occupy  said  premises  for  such  purpose  after 
said  appeal  was  granted,  and  said  bond  herein  was  given 
for  the  purpose  of  perfecting  said  appeal." 

The  prayer  is  that  the  bond  be  reformed ;  that  plain- 
tiff have  judgment  for  $360.85,  with  interest  and  costs, 
and  for  all  other  proper  relief.  A  copy  of  the  bond  was 
filed  with,  and  made  a  part  of,  the  complaint. 

Appellee  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained,  appellant  re- 
fused to  plead  further,  and  judgment  was  rendered  ac- 
cordingly. A  memorandum  was  filed  with  the 
demurrer,  specifying  eighteen  reasons  why  the  com- 
plaint fails  to  state  a  cause  of  action ;  but  they  all  go  to 
two  ultimate  propositions:  (1)  That  the  complaint 
seeks  to  amend  the  bond  on  parol  evidence,  and  (2)  that 
the  complaint  shows  on  its  face  that  the  bond  was 
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executed  without  any  consideration  moving  to  the  ad- 
ministratrix or  to  the  estate  represented  by  her. 

The  bond  is  in  the  usual  form  of  appeal  bonds,  but 

evidently  it  was  prepared  by  some  one  who  was  devoid 

of  skill  and  experience.    But  the  bond  is  intelli- 

1.  gible  throughout,  and  the  grammatical  errors 
and  other  inaccuracies  do  not  render  the  instru- 
ment so  defective  that  a  person  of  ordinary  intelligence 
would  mistake  its  meaning.  Indeed  it  is  not  essential 
that  the  bond  be  reformed  in  order  that  an  action  may 
be  maintained  thereon.  However,  for  the  purpose  of 
reformation,  the  bond  should  be  read  in  connection  with 
the  transcript  filed  therewith  by  the  justice  of  the  peace ; 
and  we  assume  that  the  transcript  will  supply  all  the 
necessary  data  by  which  to  make  the  corrections. 

The  appeal  from  the  justice  of  the  peace  to  the  circuit 

court  was  taken  pursuant  to  §§1790,  1791,  1794  Bums 

1914,  §§1499,  1500,  1503  R.  S.  1881.     Appellee 

2.  contends  that  by  virtue  of  §687  Bums  1914, 
§645  R.  S.  1881,  the  administratrix  was  entitled 

to  appeal  without  bond,  and  that  therefore  the  bond 
was  taken  without  authority  and  is  not  obligatory.  Sec- 
tion 687  provides:  "Executors,  administrators  and 
guardians  may  have  an  appeal  and  stay  of  proceedings 
in  the  court  below,  without  giving  an  appeal  bond." 

This  section  is  part  of  the  Code  of  Civil  Procedure. 
It  relates  primarily  to  appeals  taken  to  the  Supreme  or 
Appellate  Court.  The  township  courts,  commonly  known 
as  justice  of  the  peace  courts,  are  courts  of  inferior  and 
limited  jurisdiction  and  occupy  a  realm  peculiarly  their 
own.  Acts  1861  p.  140,  Art.  9,  §1700  et  seq.  Bums 
1914.  The  procedure  prescribed  by  the  Code  is  not  ap- 
plicable to  cases  in  these  inferior  courts,  except  in  spe- 
cial instances  where  it  is  made  available  by  §1745 
Bums  1914,  §1456  R.  S.  1881.  We  are  of  the  opinion 
that  §1745  does  not  relate  to  appeals,  but  relates  only 
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to  the  details  of  the  procedure  while  a  case  is  actually- 
pending  before  a  justice  of  the  peace,  and  that  it  ought 
not  to  be  extended  or  enlarged  by  construction,  but 
should  be  limited  strictly  to  that  which  is  plainly  ex- 
pressed.    See  Brovm  V.  Goble  (1884),  97  Ind.  86. 

Section  2980  Burns  1914,  §2457  R.  S.  1881,  is  part  of 
the  act  relating  to  the  settlement  of  decedent's  estates 
and  relates  only  to  appeals  from  the  court  in  which  the 
estate  is  pending  or  from  decisions  made  in  vacation  by 
the  judge  of  that  court. 

By  §§1790,  1791,  supra,  it  is  provided  that  an  appeal 
may  be  taken  to  the  circuit  court  from  a  judgment  ren- 
dered by  a  justice  of  the  peace  within  thirty  days,  on 
the  filing  of  an  appeal  bond.  By  §1794,  supra,  it  is 
provided  that  the  circuit  court  may  authorize  an  appeal 
after  thirty  days  in  certain  cases. 

It  appears  from  the  complaint  that  the  superior  court 

authorized  the  administratrix  to  take  an  appeal  on  the 

condition  that  she  give  an  appeal  bond  with  ap- 

3.  pellant  as  surety  therein.    Appellant  is  not  con- 
tending that  the  condition  precedent  to  taking 

the  appeal,  as  fixed  by  the  court,  is  void  or  even  errone- 
ous. Having  procured  that  order  and  having  acted 
upon  it,  it  must  be  presumed  that  she  accepted  the  con- 
dition thereby  imposed. 

The  right  of  appeal  is  purely  statutory;  and,  while 
the  right  to  appeal  will  not  be  abridged  by  strict  con- 
struction, nevertheless  a  statute  prescribing  the 

4.  conditions  on  which  an  appeal  may  be  taken  will 
be  strictly  construed  and  rigidly  enforced.    We 

are  not  aware  that  the  legislature  has  made  any  special 
provision  for  taking  appeals  from  justices  of  the  peace 
by  administrators.  In  that  respect  they  must  stand 
on  the  same  footing  as  other  persons  until  the  legis- 
lature may  see  fit  to  ordain  otherwise. 
The  judgment  rendered  against  Tatarik  was  final  and 
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conclusive,  and  upon  his  death  the  judgment  creditor 
was  entitled  to  file  it  as  a  claim  against  his  estate. 

5.  Had  it  been  so  filed,  the  administratrix  could  not 
have   questioned   the   validity    or   the   amount 

thereof.  She  was  determined,  however,  to  contest  the 
matter  which  had  been  adjudicated  by  the  justice  of  the 
peace,  and  the  only  possible  way  she  could  do  that  was 
by  taking  the  appeal.  The  bond  enabled  her  to  take 
the  appeal.  The  appeal  put  the  judgment  creditor  to 
the  expense  and  annoyance  of  litigating  the  matter  over 
again.  Under  these  circumstances  the  bond  is  valid. 
§1278  Bums  1914,  §1221  R.  S.  1881. 
Furthermore,  appellant's  undertaking  is  not  governed 
by  the  law  of  private  suretyship,  but  by  the  law 

6.  of  insurance.    32  Cyc  306;  21  R.  C.  L.  1160; 
Frost,    Guaranty    Ins.     (2d    ed.)     §4    et    seq. 

The  judgment  is  reversed,  and  the  trial  court  is  di- 
rected to  overrule  the  demurrer  to  the  complaint  and 
to  permit  further  proceedings  not  inconsistent  with  this 
opinion. 


Boonville  Milling  Company  v.  Roth  et  al. 

[No.  9,899.    Filed  June  17,  1920.] 

1.  Deeds. — Conditions  Subsequent — Use  of  Property, — A  clause 
in  a  deed,  "As  a  part  consideration  »  *  *  the  g^rantees 
agree  not  to  use  the  ♦  ♦  ♦  property  as  a  flour  exchange 
or  for  a  mill,  and  this  deed  shall  be  nuU  and  void  if  said  prop- 
erty is  used  for  a  flour  exchange  or  for  a  mill  at  any  future 
time,"  creates  a  condition  subsequent,    p.  430. 

2.  Deeds. — Conditions  Subsequent. — Use  of  Property, — Effect  of 
Condition. — Under  a  clause  in  a  deed  stipulating  that  the  prop- 
erty could  not  be  used,  "as  a  flour  exchange  or  for  a  mill," 
grantee  though  prohibited  from  using  the  real  estate  as  a  place 
for  conducting  a  business  in  which  flour  is  exchanged  for  wheat, 
could  buy  or  sell  either  wheat  or  flour  or  both,  although  such 
transactions  might  be  with  the  same  individual,  the  word  "ex- 
change" being  synonymous  with  the  word  "barter,"  each  mean- 
ing a  reciprocal  transfer  of  property  for  a  money  consideration, 
which  constitutes  a  sale.    p.  432. 
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3.  Deeds. —  Candituma  SuJbsequent. —  Construction. —  Conditions 
subsequent  are  not  favored  in  law,  and  are  to  be  strictly  con- 
strued,   p.  433. 

4.  Deeds. — Conditions  Subsequent. — Use  of  Property. — Breach  of 
Condition. — An  occasional  exchange  of  wheat  or  flour  would 
not  constitute  a  use  of  real  estate  as  a  flour  exchange  within 
the  meaning  of  a  condition  subsequent  in  a  deed  stipulating 
that  the  deed  should  be  void  if  the  property  conveyed  was  used 
as  a  flour  exchange,    p.  434. 

5.  Deeds. — Conditions  Subsequent. — Use  of  Property. — **Miir'. — 
A  condition  subsequent  in  a  deed  against  using  the  property 
conveyed  "for  a  flour  exchange  or  for  a  mill"  did  not  apply 
to  a  mill  for  crushing  corn,  wheat  and  oats  for  feed.    p.  434. 

6.  Deeds.  —  Conditions  Subsequent.  —  Consideration.  —  The  fact 
that  grantees  were  permitted  to  purchase  land,  even  though 
at  its  full  value,  affords  a  legal  consideration  which  is  suflicient 
to  support  a  condition  subsequent  embodied  in  the  deed,  in 
the  absence  of  fraud  or  overreaching,    p.  436. 

7.  Deeds. — Execution. — Preliminary  Contra4it. — Inconsistencies. 
— Construction. — By  the  execution  of  a  deed  the  preliminary 
contract  is  executed,  and  any  inconsistencies  between  its  terms, 
and  those  in  the  deed  are  to  be  explained  and  settled  by  the 
deed  alone,    p.  436. 

8.  Evidence. — Paa^l  Evidence. — Consideration  of  Deed. — It  is 
always  competent  to  prove  by  parol  the  true  consideration  of  a 
deed,  but  such  evidence  is  not  competent  to  defeat  its  operation 
as  a  valid  and  effective  grant  or  to  defeat  a  restrictive  condi- 
tion. *p.  436. 

9.  Deeds. — Conditions  Subsequent. — Use  of  Property. — Validity. 
— Indefiniteness  as  to  Time. — The  fact  that  the  operation  of  a 
clause  in  a  deed  constituting  a  condition  subsequent  against 
the  use  of  the  property  conveyed  for  certain  purposes  is  un- 
limited as  to  time  does  not  render  the  restriction  invalid  as 
being  unreasonable,    p.  436. 

iProm  Warrick  Circuit  Court;  Marshall  R.  Tweedy, 
Judge. 

Action  by  the  Boonville  Milling  Company  against  G. 
Jacob  Roth  and  others.  From  the  judgment  rendered, 
the  plaintiff  appeals.  Affirmed  in  part  and  reversed  in 
part. 

Robinson  &  Stilwell,  C.  J.  Lindsey  and  L.  A.  Folsom, 
for  appellant. 
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F.  H.  Hatfield,  S,  B.  Hatfield,  WiU  S.  Hatfield,  J.  R. 
Brill  and  J.  W.  Brady,  for  appellees. 

Batman,  J. — ^This  is  an  action  in  which  appellant  is 
seeking  to  have  the  interest  acquired  by  appellees  in 
certain  real  estate  decreed  forfeited  to  it,  by  reason  of 
the  violation  of  an  alleged  condition  contained  in  a  deed 
of  conveyance  therefor  executed  by  appellant  to  appel- 
lees, G.  Jacob  Roth  and  Charles  Roth,  and  to  have  its 
title  thereto  quieted  against  all  the  appellees.  The  com- 
plaint is  in  three  paragraphs.  The  second  paragraph  is 
in  the  usual  form  for  ordinary  actions  to  quiet  title,  and 
contains  no  special  averments.  The  first  paragraph  will 
not  be  considered,  as  appellant  has  not  referred  to  it 
in  its  brief  further  than  to  say  that  substantially  all  the 
material  averments  thereof  are  contained  in  the  third 
paragraph.  Said  third  paragraph  alleges  in  substance, 
among  other  things,  that  on  January  7,  1914,  appellant 
executed  a  deed  of  conveyance  to  appellees,  G.  Jacob 
Roth  and  Charles  Roth,  for  certain  described  real  estate ; 
that  said  deed,  which  was  filed  therewith  as  an  exhibit, 
and  made  a  part  thereof,  contained  the  following  con- 
dition : 

"As  a  part  of  the  consideration  for  the  above  de- 
scribed real  estate,  the  grantees  agree  not  to  use 
the  above  described  property  as  a  flour  exchange  or 
for  a  mill,  and  this  deed  shall  be  null  and  void  if 
said  property  is  used  for  a  flour  exchange  or  for  a 
mill  at  any  future  time." 

It  is  further  alleged  in  said  paragraph  that  said  con- 
dition is  a  condition  subsequent,  and  is  part  of  the  con- 
sideration paid  by  appellees  for  said  real  estate;  that 
appellees  have  violated  the  terms  of  said  condition  by 
using  said  real  estate  as  a  flour  exchange  and  as  a  mill, 
and  by  permitting  others  to  so  use  it ;  that  the  violation 
of  said  condition  has  been  to  its  damage,  and  that,  by 
reason  thereof  and  in  accordance  with  the  terms  of  said 
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condition,  it  is  entitled  to  have  said  property  forfeited 
and  retransferred  to  it,  as  liquidated  damages  for  such 
violation;  that  on  May  11,  1915,  it  made  a  written  de- 
mand on  appellees  to  execute  to  it  a  deed  of  conveyance 
for  their  interest  in  said  real  estate,  which  they  at  the 
time  and  ever  since  have  refused  to  do,  a  copy  of  which 
demand  and  deed  tendered  for  execution  being  filed 
therewith  as  an  exhibit  and  made  a  part  thereof;  that 
appellees  are  holding  said  real  estate  adverse  to  its 
rights,  and  in  violation  of  said  condition.  Said  para- 
graph concludes  with  a  prayer  that  a  forfeiture  of  the 
interest  of  appellees  in  said  real  estate  be  decreed  in 
favor  of  appellant;  that  it  be  adjudged  the  owner 
thereof,  and  that  a  commissioner  be  appointed  to  con- 
vey to  it  all  the  interest  of  appellees  therein.  Appellees 
filed  an  answer  in  general  denial,  and  also  an  affirmative 
paragraph,  in  which  it  is  averred  that  the  alleged  con- 
dition in  the  deed  in  question  was  inserted  therein  with- 
out their  knowledge  and  consent  and  without  any  con- 
sideration therefor.  Appellees,  G.  Jacob  Roth  and 
Charles  Roth,  filed  a  cross-complaint  against  appellant, 
asking  that  their  title  to  said  real  estate  be  quieted. 
Said  affirmative  paragraph  of  answer  and  said  cross- 
complaint  were  each  answered  by  a  general  denial.  The 
cause  was  tried  by  the  court,  resulting  in  a  judgment 
against  appellant  on  its  complaint,  and  in  favor  of  ap- 
pellees on  their  cross-complaint.  Appellant  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled,  and  has 
assigned  this  action  of^  the  court  as  the  sole  error  on 
which  it  relies  for  reversal. 

Appellant  in  its  motion  for  a  new  trial  has  only  as- 
signed two  reasons  therefor,  viz. :     That  the  decision  of 

the  court  is  not  sustained  by  sufficient  evidep/^p. 
L    and  is  contrary  to  law.    In  support  of  these  reK- 

9ons  it  asserts  that  the  clause  in  the  deed  in  ques' 
tion  is  a  convji^^'on  subsequent,  and  that  the  undisputed 
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evidence  shows  that  appellees  have  committed  a  breach 
thereof.  This  court  in  the*  case  of  Brady  V.  Gregory 
(1912),  49  Ind.  App,  355,  97  N.  E.  452,  said:  "In  de- 
termining whether  a  clause  in  a  deed  was  intended  as  a 
condition  or  only  as  a  covenant,  the  court  will  look  first 
to  the  language  employed  to  express  the  intent.  If  the 
language  is  clear  and  explicit  it  will  control,  and  the 
court  will  look  no  further,  but  if  it  is  indefinite  and 
ambiguous,  the  court  may  then  look  to  the  circumstances 
under  which  the  deed  was  executed  and  to  the  conditions 
surrounding  the  parties  at  the  time,  which  may  be  pre- 
sumed to  have  influenced  their  conduct  for  the  pur- 
pose of  ascertaining  their  intention.  The  intention  to 
create  a  condition  subsequent  is  most  clearly  and 
positively  shown  by  a  stipulation  in  the  deed,  to  the 
effect  that  upon  a  failure  to  perform  a  certain  provision 
or  provisions  therein  contained,  the  deed  shall  become 
void,  or  that  the  estate  shall  be  forfeited.  If  a  deed 
contains  a  stipulation  of  this  character,  or  if  other  lan- 
guage is  used  clearly  indicating  that  the  estate  granted 
shall  revest  in  the  grantor  upon  a  breach  of  certain 
provisions  of  the  deed,  such  language  indicates  an  in- 
tention to  create  a  condition  subsequent,  the  breach  of 
which  gives  a  right  to  the  grantor  to  terminate  the  es- 
tate by  re-entry  after  breach  of  condition.  The  courts 
of  the  various  states  are  practically  in  accord  upon  this 
proposition."  In  the  case  of  Huffman  v.  Rickets  (1916) , 
60  Ind.  App.  526,  111  N.  E.  322,  this  court  had  under 
consideration  a  clause  in  a  deed  which  contained,  among 
other  things,  the  following  provision:  "'If  grantees 
herein  shall  fail  or  refuse  to  comply  with  the  above  con- 
ditions in  a  reasonable  manner,  then  this  deed  shall  at 
once  become  null  and  void' " ;  and,  in  the  course  of  its 
opinion  said:  "The  deed  here,  by  its  express  terms, 
creates  an  estate  on  condition  subsequent,  in  that  it  pro- 
vides that  on  a  failure  or  refusal  to  comply  with  the 
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covenants  of  the  deed,  it  shall  at  once  become  null  and 
void."  Under  these  authorities  we  feel  impelled  to  hold 
that  the  clause  in  question  creates  a  condition  subse- 
quent. 

On  the  question  of  the  breach  of  the  condition  under 
consideration,  we  must  bear  in  mind  that  the  court,  by 

its  general  finding  in  favor  of  appellees,  has  de- 
2.    termined  that  there  was  no  such  breach,  and  such 

determination  must  stand,  if  there  is  any  evidence 
to  support  the  same.  It  will  be  observed  that  the  con- 
dition provides  that  the  i%al  estate  in  question  should 
not  be  used  "as  a  flour  exchange  or  a  mill."  There  is 
no  allegation  in  the  complaint,  nor  was  there  any  evi- 
dence on  the  trial,  as  to  the  meaning  of  the  term  "flour 
exchange,"  and  we  must  therefore  determine  its  mean- 
ing from  the  words  used,  taken  in  connection  with  the 
context  of  the  clause  in  which  they  appear.  The  word 
"exchange"  is  synonjmious  with  the  word  "barter,"  and 
each  means  a  reciprocal  transfer  of  property  for  prop- 
erty, as  distinguished  from  a  transfer  of  property  for 
a  money  consideration,  which  constitutes  a  sale. 
Anderson's,  Abbott's,  Black's,  and  Bouvier's  Law  Dic- 
tionaries. 1  Words  and  Phrases  715;  3  id.  2546;  7  id. 
6300 ;  11  Am.  and  Eng.  Ency.  Law  570 ;  17  Cyc  830 ;  7 
C.  J.  931;  Hatfield  V.  State  (1893),  9  Ind.  App.  296, 
36  N.  E.  664;  Martin  V.  Ashland  Mill  Co.  (1892),  49 
Mo.  App.  23;  Ewers  V.  Weaver  (1910),  182  Fed.  713 
Ex  parte  Beaty  (1886),  21  Tex.  App.  426,  1  S.  W.  451 
Meyer  V.  Rousseau  (1886),  47  Ark.  460,  2  S.  W.  112 
Coker  V.  State  (1890),  91  Ala.  92,  8  South.  874;  Cooper 
V.  State  (1881) ,  37  Ark.  412 ;  Clark  V.  State  (1910) ,  167 
Ala.  101,  52  South.  893,  31  L.  R.  A.  (N.  S.)  517; 
Jenkins  V.  Mapes  (1895),  53  Ohio  110,  41  N.  E.  137; 
Laharee  V.  Klostemum  (1891),  33  Neb.  150,  49  N.  W. 
1102;  Northern  Pac,  R.  Co,  v.  Sanders  (1891),  47  Fed. 
604;  Edwards  &  Beardsley  v.  Babcock  (1876),  43  Iowa 
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194;  WestfaU  V.  EUis  (1919),  141  Minn.  377,  170  N.  W. 
339.  The  above  authorities  all  recognize  the  distinc- 
tion stated,  the  one  last  cited  containing  the  following 
pertinent  statement  and  illustration  quoted  with  ap- 
proval from  Tiedeman  on  Sales :  "  'The  consideration 
must  be  a  price  in  money.  Although  it  has  been  some- 
times held  that  a  sale  must  be  a  transfer  for  money, 
and  that  every  other  transfer  is  an  exchange  or  barter, 
the  better  opinion  is  that  the  transaction  is  still  a  sale, 
although  the  transfer  is  made  for  something  else  than 
money,  provided  each  article  is  transferred  at  an  agreed 
or  the  market  value,  so  that  the  one  thing  is  received  in 
pajrment  of  the  price  of  the  other.  For  example,  a  con- 
tract to  deliver  or  exchange  thirty  bushels  of  com  at 
twenty-five  cents  per  bushel  for  ten  bushels  of  wheat 
at  seventy-five  cents  per  bushel  would  be  a  sale,  for  the 
price  of  the  com  would  be  liquidated  by  the  acceptance 
of  the  wheat.  ♦  ♦  ♦  The  criterion  ♦  ♦  ♦  is 
whether  there  is  a  fixed  price,  as  determination  of  the 
value  at  which  the  things  are  to  be  exchanged.' " 

Keeping  in  mind  the  meaning  of  the  word  "exchange" 
and  the  distinction  between  an  exchange  and  a  sale,  we 
conclude  that  the  term,  "flour  exchange,"  as  used  in  the 
clause  under  consideration,  means  a  place  or  business 
at  or  in  which  flour  is  exchanged  or  bartered  for  some 
commodity  other  than  money.  When  we  attribute  this 
meaning  to  such  words,  it  becomes  apparent  that  while 
the  grantees  in  said  deed  are  prohibited  from  using  the 
real  estate  described  therein,  under  the  penalty  named 
in  said  clause,  as  a  place  for  conducting  a  business  in 
which  flour  is  exchanged  for  wheat,  or  wheat  for  flour, 
there  is  no  prohibition  against  its  use  as  a  place  of  busi- 
ness for  buying  or  selling  either  wheat  or  flour  or  both, 
although  such  transactions  may  be  with  the  same 

3.  individual.  Appellant  cannot  complain  that  this 
VOL.  73—28 
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construction  is  too  narrow,  since  conditions  sub- 
sequent in  deeds  are  not  favored  in  law,  and  are 

4.  to  be  strictly  construed.     Taylor  V.   Campbell 
(1912),  50  Ind.  App.  515,  98  N.  E.  657.     In  de- 

termining  whether  there  has  been  a  breach  of  the  con- 
dition prohibiting  the  use  of  said  real  estate  as  a  flour 
exchange,  the  court  must  take  into  consideration  the 
extent  to  which  such  real  estate  has  been  used  in  ex- 
changing flour  for  some  commodity  other  than  money, 
if  at  all,  for  it  is  obvious  that  an  occasional  exchange 
of  that  character  would  not  constitute  a  use  of  such  real 
estate  as  a  flour  exchange,  within  the  evident  meaning 
of  such  condition.  It  must  assume  such  proportions  as 
to  constitute  the  conduct  of  a  business  in  that  regard, 
in  order  to  work  a  forfeiture  of  the  real  estate,  as  such 
is  the  evident  intent  of  the  parties,  under  a  fair  and 
reasonable  construction  of  the  language  used  in  the  con- 
dition. An  examination  of  the  record,  in  the  light  of 
the  construction  we  have  placed  on  said  clause,  dis- 
closes substantial  evidence  *  from  which  the  trial  court 
may  have  properly  concluded  that  appellees  had  not 
breached  said  condition  by  using  said  real  estate  as  a 
flour  exchange.    The  undisputed  evidence  shows 

5.  that  the  only  mill  used  on  said  premises  since  the 
execution  of  said  deed  was  a  ten-horse  power 

crusher,  used  in  crushing  com,  oats  and  wheat  for  feed. 
It  is  evident  that  the  mill  which  the  parties  intend  to 
prohibit  by  said  clause  was  a  mill  for  the  manufacture 
of  flour,  and  not  a  mill  for  crushing  feed.  We  conclude 
the  court  did  not  err  in  overruling  appellant's  motion 
for  a  new  trial  as  to  the  issues  formed  on  the  complaint. 
It  will  be  observed  that  the  decision  of  the  trial  court 
was  in  favor  of  appellees  on  their  cross-complaint,  as 
well  as  upon  the  complaint,  and  hence  the  motion  for  a 
new  trial  challenges  the  decision  of  the  court  on  the  is- 
sues  formed   thereon*    Having   determined   that   the 
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clause  in  the  deed  under  consideration  is  a  condition 
subsequent,  it  would  seem  to  follow  that  the  court  erred 
in  its  decision,  resulting  in  an  unrestricted  judgment, 
quieting  appellee's  title  to  the  real  estate  in  question 
against  appellant.  Appellees,  however,  in  an  eifort  to 
sustain  such  decision,  make  certain  contentions,  one 
of  which  is  that  the  evidence  shows  that  there  was  no 
consideration  to  support  the  condition,  and  hence  it  is 
void.  The  undisputed  evidence  in  that  regard  appears 
to  be  that,  when  the  first  conversation  was  had  with  ref- 
erence to  the  purchase  of  said  real  estate  by  appellees, 
appellant  named  them  a  price  of  $5,700  therefor,  but 
nothing  was  said  about  any  restrictions  upon  the  use  of 
the  same ;  that  a  few  days  thereafter  appellees  notified 
appellant  that  they  would  accept  its  offer;  that  it  was 
agreed  that  a  certain  cash  pa3mient  should  be  made  and 
certain  stock  should  be  turned  over  to  appellant  on  said 
purchase  price,  and  that  time  should  be  given  for  the 
pajrment  of  the  remainder  thereof;  that  it  was  also 
agreed  that  a  bond  for  a  deed  should  be  executed  by  ap- 
pellant to  appellees,  which  should  be  held  by  them  pend- 
ing the  pajnnent  of  the  balance  of  the  purchase  money ; 
that  when  said  bond  for  a  deed  was  prepared  and  pre- 
sented to  appellees,  it  contained  the  clause  in  question; 
that  they  knew  such  fact,  but  nevertheless  accepted  the 
bond  without  objections;  that,  when  the  deed  in  ques- 
tion was  prepared  and  tendered  to  appdlees  in  pur- 
suance of  said  bond,  it  contained  the  clause  in  question ; 
that  appellees,  after  consulting  with  their  attorney  with 
reference  to  said  deed,  accepted  the  same  with  knowl- 
edge that  it  contained  such  clause.  It  may  be,  as  ap- 
pellees contend  that  $5,700  was  the  full  value  of  said 
real  estate,  still  it  would  not  follow  that  the  restrictive 
condition  was  without  consideration.  The  fact  that 
they  were  permitted  to  purchase  the  same,  even 
6-    at  its  full  value,  affords  a  legal  consideration 
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which  is  sufficient,  since  we  will  not  inquire  into 
its  adequacy  in  the  absence  of  a  charge  of  fraud 

7.  or  overreaching.  Nelson  v.  Brassington  (1911), 
64  Wash.  180,  116  Pac.  629,  26  Ann.  Cas.  289. 
Moreover,  it  is  well  settled  in  this  state  that  by 

8.  the  execution  of  a  deed  the  preliminary  contract 
is  executed,  and  any  inconsistencies  between  its 

terms  and  those  in  the  deed  are  to  be  explained  and  set- 
tled by  the  deed  alone ;  and  that  while  it  is  always  com- 
petent to  prove  by  parol  the  true  consideration  of  a 
deed,  such  evidence  is  not  competent  to  defeat  its 
operation  as  a  valid  and  effective  grant.  Smith  v. 
McClain  (1896),  146  Ind.  77,  45  N.  E.  41;  Lowry  v. 
Dovmey  (1898),  150  Ind.  364,  50  N.  E.  79.  The  same 
reason  would  prevent  the  acceptance  of  parol  evidence 
to  defeat  a  restrictive  condition  in  a  deed.  The  time  for 
appellees  to  have  objected  to  the  clause  in  question  was 
at  the  time  the  bond  for  a  deed  was  tendered,  or  at  all 
events  when  the  deed  itself  was  tendered  and,  having 
failed  to  do  so,  they  cannot  now  be  heard  to  object  to 
the  court  giving  it  effect,  under  the  state  of  the  issues. 
Appellees  also  contend  that  the  clause  in  question  is 
unreasonable  and  therefore  invalid.  It  bases  this  con- 
tention on  the  fact  that  the  limitation  on  the  use 

9.  of  said  real  estate  is  unlimited  as  to  time.  It  has 
been  held  repeatedly  in  this  state  that  a  contract 

reasonably  limited  as  to  the  territory  in  which  a  speci- 
fied business  is  not  to  be  carried  on  is  not  rendered 
invalid  because  the  restriction  as  to  time  is  indefinite. 
Bowser  V.  BUss  (1845),  7  Blackf.  344,  43  Am.  Dec.  93 
Martin  V.  Murphy  (1891),  129  Ind.  464,  28  N.  E.  1118 
Eisel  V.  Hayes  (1895),  141  Ind.  41,  40  N.  E.  119 
Beatty  V.  Cohle  (1895),  142  Ind.  329,  41  N.  E.  590 
O'Neal  V.  Hines  (1896),  145  Ind.  32,  43  N.  E.  946. 
An  application  of  the  principle  involved  in  this  rule  as 
to  the  facts  of  the  instant  case  is  decisive  against  the 
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contention  of  appellees  in  regard  to  the  unreasonable- 
ness of  the  restriction  contained  in  the  clause  under 
consideration. 

No  reason  appearing  for  holding  that  the  condition 
in  the  deed  is  invalid,  we  are  of  the  opinion  that  the 
decision  of  the  court  on  the  issues  formed  on  appellee's 
cross-complaint  is  not  sustained  by  sufficient  evidence, 
and  that  appellant's  motion  for  a  new  trial  as  to  such 
issues  must  be  sustained.  The  judgment  in  appellee's 
favor  on  the  issues  formed  on  the  complaint  in  therefore 
affirmed,  and  the  judgment  in  their  favor  on  the  issues 
formed  on  the  cross-complaint  is  reversed,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial  on 
such  issues,  and  for  further  proceedings  consistent  with 
this  opinion.  One-half  of  the  cost  of  this  appeal  is  ad- 
judged against  appellant,  and  the  remaining  half  thereof 
is  adjudged  against  appellees. 


Lutton  v.  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company. 

[No.  10,395.    Filed  June  17,  1920.] 

1.  Railroads. — Injuries  to  Persona  on  Tracks, — Duty  to  Tres- 
passer,— Where  a  boy  crossing  a  railroad  bridge  for  his  own 
convenience  was  struck  by  an  engine  and  killed,  the  railroad 
company  is  not  liable  on  the  ground  that  the  engineer  failed 
to  discover  the  boy's  peril  in  time  to  stop  the  train,  since 
deceased  was  a  trespasser  to  whom  the  engineer  owed  no  duty, 
except  to  refrain  from  wilfully  or  intentionally  injuring  him 
after  discovering  his  danger,    p.  440. 

2.  Railroads. — Injuries  to  Persons  on  Tracks, — Contributory 
Negligence. — Railroad's  General  Duty  of  Care, — ^A  pedestrian 
crossing  a  railroad  bridge  for  his  own  convenience  is  a  tres- 
passer, or  at  most  a  mere  licensee,  to  whom  a  locomotive  eng^i- 
neer  owes  only  a  general  duty  to  use  care  to  avoid  injury  after 
discovering  his  peril,  and  even  though  the  engineer  is  negli- 
gent in  performing  such  duty,  and  the  pedestrian  is  injured, 
his  negligence  in  going  upon  the  bridge  is  a  complete  defense 
to  an  action  for  his  injuries,    p.  441. 


438         APPELLATE  COURT  OF  INDIANA, 

Lutton  V.  Cleveland,  etc.,  R.  Co. — 73  Ind.  App.  437. 

From  Delaware  Superior  Court;  Robert  M.  Van  Atta, 
Judge. 

Action  by  Media  A.  Lutton  against  the  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  From 
a  judgment  for  defendant,  the  plaintiff  appeals.  A/- 
firmed. 

George  H.  Koons,  Thomas  V.  Miller,  Gay  R.  Estor 
brook,  and  George  H.  Koons  Jr.,  for  appellant. 

Orr  &  Clark,  Frank  L.  Littleton  and  Cluirles  P. 
Stewart,  for  appellee. 

Enloe,  p.  J. — ^This  was  an  action  by  appellant  as  the 
surviving  mother  of  one  Ralph  Campbell,  the  boy's 
father  being  dead,  to  recover  from  appellee  damages  for 
the  alleged  negligent  killing  of  her  son,  and  her  conse- 
quent loss  of  his  services,  etc. 

On  June  1,  1917,  appellant  filed  two  paragraphs  of 
complaint,  denominated  in  the  record  as  her  "additional 
third  and  fourth  paragraphs  of  complaint."  The  rec- 
ord discloses  that  a  demurrer  had  been  sustained  to 
plaintiff's  first  and  second  paragraphs  of  complaint.  To 
these  paragraphs  of  complaint  appellee  severally  de- 
murred. Its  demurrer  was  overruled  as  to  the  third 
paragraph,  and  sustained  as  to  said  fourth  paragraph. 
Issue  was  joined  by  a  general  denial  to  said  third  para- 
graph and  the  cause  submitted  to  a  jury  for  trial,  which 
returned  its  verdict  in  favor  of  appellee,  upon  which 
the  court,  after  overruling  a  motion  for  a  new  trial, 
rendered  judgment. 

The  appellant  now  prosecutes  this  appeal,  and  has  as- 
signed as  error  the  action  of  the  court  in  sustaining  the 
demurrer  to  the  fourth  paragraph  of  complaint. 

It  appears  from  the  averments  of  the  complaint  that 
a  son  of  the  appellant,  who  was  about  thirteen  years  of 
age,  on  the  day  in  question,  in  company  with  his  cousin, 
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who  was  about  his  own  age,  had  been  fishing  along 
White  river  east  of  Muncie,  and  were  returning  to  said 
city  near  the  noon  hour.  These  boys  used  the  railroad 
bridge  of  appellee  across  said  river,  a  short  distance  east 
of  Muncie,  as  a  way  to  cross  said  river.  The  com- 
panion of  the  deceased  had  reached  the  west  end  of  said 
bridge  when  he  discovered  a  train  approaching  from  the 
west,  and  at  once  hallooed  to  the  deceased  that  such 
train  was  coming.  The  deceased,  upon  seeing  the  train 
approaching,  at  once  turned  back  and  started  to  run  in 
an  endeavor  to  get  oif  the  east  end  of  the  bridge  before 
the  train  should  overtake  him,  and  had  almost  reached 
a  place  of  safety  when  he  was  struck  by  the  train  and 
killed.  It  further  appears  that  the  engineer  on  the  en- 
gine of  said  train  had  a  clear  view  of  the  bridge  and, 
had  he  been  looking,  could  have  seen  the  deceased  at  a 
distance  of  1,200  feet  from  the  bridge. 

The  third  paragraph,  upon  which  said  cause  was 
tried,  alleged  that  the  said  engineer  saw  the  deceased 
and  his  perilous  position  in  time  to  have  stopped  said 
train  and  thereby  to  have  avoided  hitting  and  killing 
him;  while  the  negligence  charged  in  the  fourth  para- 
graph of  complaint  is  the  alleged  negligence  of  the  engi- 
neer in  failing  to  see  and  discover  the  perilous  sittiation 
of  said  deceased  in  time  to  have  stopped  said  train,  or 
to  have  so  slackened  the  speed  thereof  that  the  said  de- 
ceased would  thereby  have  had  time  to  escape  from  his 
perilous  situation.  It  is  also  alleged  that:  ''Said  de- 
fendant during  all  of  said  time  owned  and  used  *  *  * 
a  large  number  of  locomotive  engines  and  trains  of  cars 
*  *  *  and  runs  over  its  said  road  daily,  ♦  *  ♦ 
a  large  number  of  freight  and  passenger  trains,  hauled 
and  drawn  by  its  said  locomotive  engines;  ♦  ♦  ♦ 
that  the  defendant,  by  its  custom,  rules  and  regulations 
required  its  engineers,  agents,  and  servants  operating 
its  trains  upon  and  over  its  said  railroad  track,  upon 
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approaching  and  nearing  said  bridge  crossing  of  said 
White  River  to  sound  the  whistle  and  ring  the  bell,  and 
thereby  give  notice  of  the  approaching  of  such  trains 
at  said  crossing,  and  to  keep  a  steady  look  ahead  up 
the  line  of  said  railroad  track  to  see  and  observe  persons 
or  things  or  objects  upon  said  track,  if  any  there  should 
be." 

Counsel  for  appellant,  in  his  brief,  has  stated  very 
clearly  and  concisely  the  propositions  involved  in  this 
appeal,  as  follows :  "The  fourth  paragraph  involves  the 
rule  applicable  where  the  peril  of  the  boy  ought  to  have 
been  discovered,  but  was  not." 

Under  the  averments  of  this  complaint  the  deceased 

was,  at  the  time  he  was  struck  and  killed,  a  trespasser ; 

he  was  in  a  place  where  he  had  no  legal  right  to 

1.  be.  Had  he  been  even  a  licensee,  and  so  shown 
by  the  averments  of  the  complaint,  still  the  aver- 
ments of  said  fourth  paragraph  were  insufficient.  They 
do  not  show  that  the  engineer  owed  him  any  special 
duty.  In  Cannon  V.  Cleveland,  etc.,  R.  Co.  (1902),  157 
Ind.  682,  62  N.  E.  8,  it  was  said:  "The  'consent,' 
averred  in  the  complaint,  taking  the  intendments  most 
strongly  against  the  pleader,  must  be  held  to  be  only 
that  consent  which  is  implied  from  the  public's  use 
without  appellee's  express  objection  after  knowledge  of 
the  use,  because  no  broader  'consent'  is  directly  alleged. 
Appellant  did  not  go  upon  the  premises  to  transact  any 
business  with  appellee.  She  went  purely  for  her  own 
convenience,  without  invitation  or  inducement  from  ap- 
pellee. There  is  no  averment  that  the  engineer  saw 
appellant  and  thereafter  negligently  ran  the  engine 
upon  her."  Further  on  in  said  opinion  the  court,  speak- 
ing of  persons  using  the  said  appellee's  track  and  right 
of  way,  said:  "The  first  stranger  took  upon  himself 
the  risk  of  all  injuries  short  of  those  wilfully  inflicted. 
So  did  the  thousandth  stranger,  unless  it  be  held  that 
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appellee,  although  there  was  not  the  slightest  impair- 
ment of  its  title  and  right  of  possession,  was  compelled 
to  treat  its  own  private  land  as  a  public  highway  where 
it  was  not.  *  *  *  With  respect  to  the  last  stranger, 
no  more  than  to  the  first,  could  appellee  be  guilty  of 
negligence,  for  to  neither  did  appellee  owe  the  duty  of 
exercising  care  to  keep  him  out  of  danger.  *  ♦  ♦ 
The  right  of  way  was  the  exclusive  property  of  the  de- 
fendant, upon  which  no  unauthorized  person  had  the 
right  to  be  for  any  purpose.  It  was  a  place  of  known 
danger,  and  there  was  nothing  to  exempt  the  decedent 
from  the  character  of  a  wrongdoer  and  trespasser  in 
traveling  along  the  right  of  way,  further  than  the  im- 
plied consent  of  the  defendant  arising  from  its  failure 
to  interfere  with  the  previous  like  practice  by  others. 
*  *  *  It  seems  to  us,  therefore,  that  the  only  duty 
which  it  owes  to  such  persons,  whether  they  are  tres- 
passers or  bare  licensees,  is  not  wilfully  or  wantonly 
to  injure  them  but  to  use  reasonable  care  to  avoid  in- 
jury to  them  after  their  danger  is  discovered." 

The  rule  as  above  announced  is  abundantly  supported 
by  the  authorities.  See  Cleveland,  etc.,  R.  Co.  v.  Means 
(1915),  59  Ind.  App.  383,  391,  392,  104  1^.  E.  785,  108 
N.  E.  375. 

From  the  averments  of  the  paragraph  of  complaint 
before  us,  there  can  be  no  question  as  to  the  son  of  ap- 
pellant being  a  trespasser,  or  at  most  a  mere  li- 

2.  censee,  at  the  time  he  was  struck  and  killed.  As 
to  him,  the  engineer  in  charge  of  appellee's  tVain 
owed  only  a  general  duty.  If  he  was  negligent  in  per- 
forming this  general  duty,  so  also  was  the  deceased  neg- 
ligent in  going  upon  said  bridge  and  track.  Under  such 
circumstances  the  contributory  negligence  of  appellant's 
deceased  son  was  a  complete  defense.  Terre  Haute, 
etc.,  Traction  Co.  v.  Stevenson  (1920),  189  Ind.  100, 123 
N.  E,  785,  126  N.  E.  3. 
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The  court  did  not  err  in  sustaining  said  demurrer  to 
said  paragraph  of  complaint.  The  judgment  is  there- 
fore affirmed. 


National  Car  Coupler  Company  et  al.  v. 

Sullivan. 

[No.  10,513.    Filed  June  17,  1920.] 

1.  Statutes. — Remedial  Statutes, — Canstruetum. — In  determin- 
ing the  meaning  of  a  remedial  statute,  courts  will  consider  any 
existing  evil  against  which  the  enactment  was  evidently  di- 
rected, and,  where  reasonably  possible,  ascribe  such  meaning 
to  the  statute  as  will  render  it  effective  for  the  purpose  in- 
tended,   p.  446. 

2.  EviDi;;^CE. — Judicial  Notice. — Contemporaneous  History  In- 
ducing Enactm,€nt  of  a  Statute. — As  an  aid  in  ascertaining  the 
meaning  of  a  statute,  courts  will  take  judicial  notice  of  such 
contemporaneous  history  as  probably  led  up  to  and  induced 
its  enactment,    p.  446. 

3.  Master  and  Servant. — Workman's  Compensation  Act. — Fees 
of  Employer's  Physician. — Jurisdiction  of  Industrial  Board. — 
Section  65  of  the  Workmen's  Compensation  Act  (§80201  et  seq. 
Bums'  Supp.  1918,  Acts  1915  p.  392),  providing  that  fees  of 
attorneys  and  physicians  for  services  under  the  act  should  be 
subject  to  the  approval  of  the  Industrial  Board,  was  not  in- 
tended to  enlarge  the  authority  of  the  board  with  reference  to 
the  fees  of  physicians  beyond  that  provided  in  §25  of  the  act  in 
event  of  an  emergency  due  to  the  employer's  failure  to  pro- 
vide medical  care,  and  the  Industrial  Board  has  no  authority 
to  pass  upon  the  fees  of  a  physician  employed  by  the  employer, 
p.  447. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  under  the  Workmen's  Compensation  Act 
wherein  Arthur  M.  Sullivan  filed  his  application  with 
the  Industrial  Board  for  an  adjustment  of  his  claim  for 
services  rendered  the  employes  of  the  National  Car 
Coupler  Company.  From  an  order  allowing  the  claim, 
the  defendant  and  its  insurance  carrier  appeal.  Re- 
versed. 
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Joseph  W.  Hutchinson,  for  appellants. 

C.  Levns  Green  and  Fred  S.  PumeU,  for  appellee. 

Batman,  J. — ^The  record  discloses  that  on  September 
5,  1918,  appellee,  a  physician,  filed  his  application  be- 
fore the  Industrial  Board  for  the  adjustment  of  his 
claim  for  services  rendered  appellants  in  the  treatment 
of  injuries  to  the  employes  of  appellant  company,  re- 
sulting from  accidents  arising  out  of  and  in  the  course 
of  their  employment  with  said  company ;  that  such  pro- 
ceedings were  had  thereon  that  the  full  board,  on  Janu- 
ary 4,  1919,  made  the  following  finding  and  order  with 
reference  thereto:  "And  the  full  board  having  heard 
the  argument  of  defendants'  counsel,  having  reviewed 
the  evidence  and  being  duly  advised  in  the  premises  finds 
that  the  plaintiff  is  a  licensed,  practicing  physician  and 
surgeon  and  has  been  located  in  Attica,  Indiana,  con- 
tinuously since  September  21,  1910 ;  that  as  such  physi- 
cian and  surgeon  the  plaintiff  was  employed  by  the  de- 
fendants to  treat  th^  injuries  of  certain  of  the  defend- 
ant company's  employes  who  had  received  such  injuries 
by  accidents  arising  out  of  and  in  the  course  of  their 
employment  with  said  company;  that  pursuant  to  said 
employment  the  plaintiff  did  render  services  in  the 
treatment  of  injuries  of  employes  of  the  defendant  com- 
pany who  had  received  their  injuries  by  accident  arising 
out  of  and  in  the  course  of  their  employment  with  the 
defendant  company  as  set  out  in  plaintiff's  complaint 
and  in  his  itemized  claim  filed  therewith;  that  taking 
into  consideration  the  charges  that  prevail  in  the  com- 
munity in  which  the  plaintiff  practices  and  in  which  said 
services  were  rendered  for  similar  treatment  of  injured 
persons  of  a  like  standard  of  living  of  the  employes 
whom  the  plaintiff  treated,  when  such  treatment  is  paid 
for  by  the  injured  persons  themselves  personally,  the 
value  of  the  plaintiff's  service  is  three  hundred  and 
forty-one  dollars. 
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"It  is  therefore  considered  and  ordered  by  the  full 
board  that  plaintiff's  claim  be  and  the  same  is  hereby 
approved  in  the  sum  of  three  hundred  and  forty-one 
dollars." 

An  examination  of  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918,  dis- 
closes that  the  following  provisions  were  in  force,  with 
reference  to  an  employer  furnishing  an  attending  physi- 
cian to  his  injured  employes,  when  the  services  in  ques- 
tion were  rendered,  the  claim  therefor  was  filed,  and 
the  order  from  which  this  appeal  is  taken  was  made: 

"Sec.  25.  During  the  thirty  days  after  an  injury  the 
employer  shall  furnish  or  cause  to  be  furnished  free 
of  charge  to  the  injured  employe  *  *  *  an  attend- 
ing physician  *  *  *  and  in  addition  such  surgical 
and  hospital  service  and  supplies  as  may  be  deemed  nec- 
essary by  said  attending  physician,  or  the  industrial 
board.  *  *  *  If  in  an  emergency  on  account  of  the 
employer's  failure  to  provide  the  medical  care  for  the 
first  thirty  days,  as  herein  specified,  or  for  other  good 
reason,  a  physician  other  than  that  provided  by  the  em- 
ployer is  called  to  treat  the  injured  employe  during  the 
first  thirty  days,  the  reasonable  cost  of  such  service  shall 
be  paid  by  the  employer  subject  to  the  approval  of  the 
industrial  board." 

It  will  be  observed  that  said  section  first  provides 
that  the  employer  shall  furnish  an  injured  employe  an 
attending  physician,  and  such  surgical  and  hospital 
service  and  supplies  as  may  be  deemed  necessary  by 
said  attending  physician,  or  the  Industrial  Board.  It 
is  provided  that  such  service  shall  be  free  of  charge  to 
the  injured  employe,  but  there  is  no  provision  that  the 
cost  thereof  shall  be  subject  to  the  approval  of  the  In- 
dustrial Board.  Said  section,  therefore,  leaves  the  em- 
ployer free  to  make  his  own  contract  for  such  service, 
and  thereby  protect  himself  from  excessive  charges.    It 
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will  be  further  observed  that,  after  making  provision 
for  the  service  stated  above,  it  is  provided  by  the  last 
clause  of  said  section  that  if  in  an  emergency  on  ac- 
count of  the  employer's  failure  to  provide  the  medical 
care  as  therein  specified,  or  for  other  good  reason,  a 
physician  other  than  the  one  provided  by  the  employer 
is  called  to  treat  the  injured  employe  during  the  first 
thirty  days,  the  reasonable  cost  of  such  service  shall  be 
paid  by  the  employer,  subject  to  the  approval  of  the  In- 
dustrial Board,  By  the  plain  language  of  the  section 
under  consideration  it  is  apparent  that  if  was  the  in- 
tention of  the  legislature  that  only  the  fees  of  physi- 
cians called  to  treat  an  injured  employe  in  the  emergency 
stated  should  be  subject  to  the  approval  of  the  Indus- 
trial Board.  The  reason  for  this  distinction  is  obvious 
when  we  consider  that  in  the  latter  case  the  employer 
has  no  opportunity  to  protect  himself  against  excessive 
charges  by  contract.  It  is  thus  apparent  that  it  was 
the  intention  of  the  legislature  by  this  section  to  divide 
the  fees  of  physicians  into  two  classes,  one  of  which 
should  be  subject  to  the  approval  of  the  Industrial 
Board,  and  the  other  should  not  be.  If  this  section  of 
the  act  stood  alone,  we  would  not  hesitate  in  saying  that 
the  fees  of  appellee  in  the  instant  case  were  not  subject 
to  the  approval  of  the  Industrial  Board.  However,  we 
note  that  §65  of  the  act  of  1915  (§8020w2  Burns'  Supp. 
1918),  which  was  in  force  when  the  services  in  question 
were  rendered,  the  claim  therefor  was  filed,  and  said 
order  was  made,  reads  as  follows :  "Fees  of  attorneys 
and  physicians  and  charges  of  hospitals  for  services 
under  this  act  shall  be  subject  to  the  approval  of  the 
board."  The  question  arises,  Was  it  the  intention  of 
the  legislature  by  the  enactment  of  this  section  to  de- 
stroy the  distinction  made  in  the  fees  of  physicians  by 
the  provisions  of  §25,  supra,  and  make  all  of  such  fees 
subject  to  the  approval  of  the  Industrial  Board?    It  is 
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a  well-recognized  rule  of  construction  that  in  de- 

1.  termining  the  meaning  of  a  remedial  statute 
courts  will  consider  any  existing  evil  against 
which  the  same  was  evidently   directed,   and, 

2.  where  reasonably  possible,  ascribe  such  meaning 
thereto  as  will  render  the  same  effective  for  the 

purpose  intended.  And  as  an  aid  in  so  doing,  courts 
will  take  judicial  notice  of  such  contemporaneous  his- 
tory as  probably  led  up  to  and  induced  the  enactment 
of  the  statute.  Connecticut,  etc.,  Ins.  Co.  V.  Talbot 
(1888),  113  Ind.  373,  14  N.  E.  586,  3  Am.  St.  655.  It 
will  be  observed  that  §65,  supra,  relates  to  fees  of  at- 
torneys, as  well  as  to  those  of  physicians.  The  provi- 
sion in  that  regard  being:  "Fees  of  attorneys  ♦  *  * 
under  this  act  shall  be  subject  to  the  approval  of  the 
board."  As  the  act  of  1915  made  no  provision  for  the 
employment  of  attorneys,  we  are  not  expressly  advised 
as  to  what  the  legislature  meant  by  "fees  of  attorneys 
under  this  act,"  and,  if  called  upon  to  determine,  would 
necessarily  be  guided  very  largely  by  facts  of  common 
knowledge,  which  evidently  led  to  legislation  in  that  re- 
gard. When  so  guided,  we  would  naturally  conclude 
that  the  fees  of  attorneys  referred  to  in  said  section 
were  those  for  which  an  applicant  might  become  liable 
in  the  prosecution  of  his  claim  before  the  Industrial 
Board  and  on  appeal,  where  an  appeal  is  taken.  Such 
conclusion  would  be  supported  by  a  consideration  of  the 
simplified  procedure  for  obtaining  compensation  under 
such  act  and  the  wrongs  to  injured  employes  and  their 
dependents  that  would  probably  follow,  if  some  restric- 
tions were  not  placed  upon  the  cost  of  legal  services 
rendered  applicants  in  the  prosecution  of  their  claims 
for  compensation.  And,  while  it  may  be  said  that  the 
services  of  attorneys,  in  the  defense  of  a  claim  for  com- 
pensation, are  as  much  "under  the  act"  as  those  ren- 
dered the  applicant  in  the  prosecution  of  such  claim, 
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still  we  do  not  believe  it  could  be  said  with  reason  that 
it  was  the  intention  of  the  legislature  that  fees  of  at- 
torneys engaged  by  employers,  or  their  insurance  car- 
riers, to  defend  against  such  applications  come  within 
the  provisions  of  such  section.  The  fact  that  there 
were  no  harmful  practices  at  the  time  of  the  enactment 
of  the  Workmen's  Compensation  Act  respecting  charges 
for  legal  services  when  engaged  by  an  employer  or  his 
representative,  and  no  good  reason  to  believe  that  such 
practices  would  arise  under  such  act,  tends  strongly  to 
support  the  view  we  have  stated.  Thus  we  would  be 
led  to  classify  fees  of  attorneys  in  applying  §65,  supra, 
although  the  act  itself  fails  to  do  so  by  any  express  pro- 
vision. We  have  been  constrained  to  say  this  much  by 
way  of  illustration,  since  the  section  under  considera- 
tion by  its  terms  is  made  to  apply  to  the  fees  of  attor- 
neys, as  well  as  those  of  physicians. 

Directing  our  attention  now  to  the  fees  of  physicians, 
we  observe  that  an  employer,  generally  speaking,  may 

become  liable  for  such  fees  in  one  of  two  ways, 
3.    viz. :     (1)  By  contract,  either  express  or  implied, 

made  with  the  physician;  (2)  by  a  physician 
treating  an  injured  employe  when  called  to  do  so  under 
an  emergency  caused  by  the  employer's  failure  to  pro- 
vide medical  care,  or  for  other  good  reason.  It  will  be 
observed  that  in  the  way  first  named  the  employer  vol- 
untarily assumes  the  liability  incurred,  and  has  an 
opportunity  to  protect  himself  against  excessive  charges 
by  contract,  and  even  to  obtain  such  services  at  less 
than  the  prevailing  charges  by  special  arrangements, 
but  in  the  way  last  named  liability  instead  of  being 
voluntarily  assumed  by  the  employer  is  imposed  upon 
him  by  statute,  under  circumstances  in  which  usually 
he  would  have  no  opportunity  to  protect  himself  against 
excessive  charges.  In  view  of  this  fact,  and  the  well- 
recognized  custom,  among  at  least  a  portion  of  the  medi- 
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cal  profession,  to  base  their  charges  for  services  in  part 
on  the  ability  of  the  one  liable  therefor  to  pay,  the  leg- 
islature evidently  intended  to  make  the  fees  of  physi- 
cians, where  services  were  rendered  in  the  way  last 
named,  subject  to  the  approval  of  the  Industrial  Board 
as  provided  in  §25,  supra.  In  view  of  the  rule  which 
favors  that  construction  of  a  statute  which  does  not 
abridge  the  right  to  contract,  and  the  absence  of  any 
harmful  practice  at  the  time  of  the  enactment  of  the 
Workmen's  Compensation  Act,  supra,  respecting  charges 
for  medical  services,  we  are  led  to  believe  that  the  leg- 
islature did  not  intend  by  said  §65,  to  enlarge  the 
authority  of  the  Industrial  Board  with  reference  to  the 
approval  of  the  fees  of  physicians  beyond  that  provided 
in  said  §25,  since  no  good  reason  appears  for  believing 
that  harmful  practices  would  arise  in  that  regard  under 
such  act,  where  the  right  to  contract  was  left  open  to 
the  employer. 

For  the  reasons  stated,  we  conclude  that  the  Indus- 
trial Board  was  without  jurisdiction  to  make  the  order 
from  which  this  appeal  is  taken.  The  award  of  the  In- 
dustrial Board  is  therefore  reversed,  with  directions  to 
enter  an  order  dismissing  appellee's  application  to  have 
his  claim  for  services  approved. 


Chastain  et  al.  v.  Lindley. 

[No.  10,831.    Filed  June  17,  1920.] 

Appeal. — Review. — Decision. — Conclusiveness, — Where  the  evi- 
dence tends  to  sustain  the  decision  of  the  trial  court,  it  will  not 
be  disturbed  on  appeal  for  insufficiency  of  evidence. 

From  Orange  Circuit  Court;  Oscar  Ratts,  Special 
Judge. 

Action  by   Mark  B.    Chastain   and   others   against 
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Arthur  L.  Lindley.     From  a  judgment  for  defendant, 
the  plaintiffs  appeal.    Affirmed. 

Samuel  R.  Lambdin  and  William  H.  TaWott,  for  ap- 
pellants. 

William  J.  Throop,  McCart  &  McCart  and  L.  C 
Wright,  for  appellee. 

Dausman,  J. — Appellants  instituted  this  action  to  re- 
view a  judgment  for  errors  of  law  appearing  in  the  pro- 
ceedings. §§645,  646  Bums  1914,  §§614,  615  R.  S.  1881. 
The  cause  was  tried  on  a  transcript  of  the  record  made 
in  the  original  action.  The  court  made  a  general  find- 
ing for  the  appellee  and  rendered  judgment  that  appel- 
lants take  nothing  by  their  action.  The  only  alleged 
error  presented  here  is  that  the  court  erred  in  holding 
that  there  is  evidence  to  sustain  the  decision  in  the  orig- 
inal action.  We  have  examined  that  evidence  and  we 
find  that  it  tends  fairly  to  sustain  the  decision. 

Judgment  affirmed. 


Pittsburgh,  Chicago,  Cincinnati  and  St.  Louis 

Railway  Company  v.  Ireton. 

[No.  10,247.  Filed  February  27,  1920.  Rehearing  denied  June  17, 

1920.] 

1.  Master  and  Servant. — Federal  Employers*  Ldability  Act — 
Actions  Under  Law  Governing. — An  action  in  a  state  court 
under  the  Federal  Employers'  Liability  Act  (§8657  et  seq. 
U.  S.  Comp.  Stat  1916),  is  governed,  as  to  matters  of  sub- 
stantive law,  by  that  act  and  the  decisions  of  the  federal 
courts  applicable  thereto,  but  as  to  matters  of  procedure  it  is 
governed  by  the  law  of  the  forum,    p.  453. 

2.  Courts. — Jurisdiction. — Objections, — Time  for  Making, — An 
objection  to  the  jurisdiction  of  the  court  over  the  subject  of 
the  action  may  be  made  at  any  stage  of  the  proceeding  and 
will  not  be  ignored  because  not  presented  in  a  particular  form 
and  manner,    p.  453. 
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3.  Limitation  op  Actions. — WaAver. — Failure  to  Plead, — In  an 
action  under  the  Federal  Employers'  Liability  Act  (§8657  et 
aeq.  U.  S.  Comp.  Stat.  1916),  where  the  trial  court  had  juris- 
diction of  the  subject,  the  objection  that  the  action  was  not 
instituted  within  two  years  after  the  cause  of  action  accrued, 
as  required  by  §6  of  the  act,  was  waived  by  failure  to  plead  the 
statutory  limitation,    p.  453. 

4.  Master  and  Servant. — Safe  Appliance  for  Workmen. — Ma^" 
ter's  Duty, — Generally  it  is  the  duty  of  the  master  to  exercise 
due  care  to  provide  reasonably  safe  appliances  for  the  use  of 
his  employes,    p.  453. 

5.  Master  and  Servant. — Injuries  to  Servant, — Actions, — Jury 
Questions, — Negligence, — Assumption  of  Risk, — In  an  action 
by  an  experienced  mechanic  under  the  Federal  Employers'  Lia- 
bility Act  (§8657  et  seq,  U.  S.  Comp.  Stat  1916),  to  recover 
for  personal  injuries  due  to  a  defective  ladder  furnished  by 
the  master,  whether  plaintiff  assumed  the  risk  of  injury  from 
the  ladder  and  whether  the  master  was  required  to  inspect  it, 
held  questions  for  the  jury.  p.  453. 

6.  Appeal. — Review, — Instructions, — Absence  of  Evidence  From 
Brief. — It  will  be  assumed  on  appeal  that  the  instructions  given 
are  applicable  to  the  evidence,  where  the  testimony  of  only 
two  of  twelve  witnesses  is  contained  in  appellant's  brief,  p.  454. 

From  Randolph  Circuit  Court;  Theodore  Shockney, 
Judge. 

Action  by  Albert  Ireton  against  the  Pittsburgh,  Chi- 
cago, Cincinnati  and  St.  Louis  Railway  Company. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

John  L.  Rupe,  Walter  G.  Butler  and  Focht  &  Hutchins, 
for  appellant. 

Gath  Freeman  and  Ray  K,  Shively,  for  appellee. 

Statement  by  Dausman,  J. — ^This  action  was  insti- 
tuted by  appellee  against  appellant  to  recover  damages 
for  personal  injuries.  So  much  of  the  complaint  as  is 
necessary  to  an  understanding  of  the  questions  pre- 
sented is  as  follows:  "Defendant  is  a  common  carrier 
by  rail,  engaged  in  interstate  conmierce,  and  maintains 
a  switch  yard  at  Richmond,  Indiana.  Certain  tracks  in 
said  yard  are  known  as  repair  tracks,  on  which  defend- 
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ant  places  cars  for  the  purpose  of  having  them  repaired 
by  its  workmen.  On  Feb.  6,  1914,  plaintiff  was  in  the 
employ  of  defendant  as  a  car  repairman.  On  said  day 
the  defendant  had  a  certain  freight  car  upon  said  re- 
pair track  to  be  repaired.  Said  freight  car  was  loaded 
with  rolls  of  fence  wire  and  was  then  and  there  being 
used  by  the  defendant  in  interstate  commerce.  The  de- 
fendant ordered  and  directed  the  plaintiff  to  move  the 
rolls  of  fence  wire  back  from  the  door  of  the  car  and  to 
place  and  fasten  boards  across  the  doorway  to  keep  the 
wire  from  pressing  against  the  door,  and  ordered  and 
directed  the  plaintiff  to  do  other  work  in  the  repairing 
of  said  freight  car.  In  the  work  of  moving  the  wire 
back,  in  order  that  the  boards  might  be  placed  and 
fastened  across  the  doorway,  and  in  the  work  of  repair- 
ing the  car,  as  aforesaid,  the  plaintiff  was  engaged  in 
interstate  commerce. 

"For  the  purpose  of  repairing  cars  the  defendant  fur- 
nished and  provided  the  plaintiff,  and  other  employes 
of  defendant,  with  a  certain  four-sided  wooden  ladder, 
which  was  constructed  of  four  upright  pieces,  forming 
the  comers  thereof  and  held  together  by  means  of  strips 
of  wood  nailed  or  fastened  to  said  upright  pieces  on  all 
sides  of  said  ladder  from  the  bottom  to  the  top,  the 
strips  being  from  ten  to  twenty  inches  apart.  On  said 
day  said  ladder  was,  and  for  a  long  time  prior  thereto 
had  been,  in  a  loose,  rickety  and  defective  condition. 
The  defective  condition  of  the  ladder  was  well  known 
to  the  defendant,  and  had  been  known  to  the  defendant 
long  enough  to  have  been  repaired.  The  plaintiff  had 
not  worked  with  said  ladder  before  and  did  not  know, 
and  had  no  means  of  knowing,  the  loose,  rickety  and 
defective  condition  of  the  ladder  at  the  time  he  re- 
ceived his  injuries.  Notwithstanding  the  defective  con- 
dition of  the  ladder,  and  with  knowledge  of  its  condition 
as  aforesaid,  and  in  a  careless  and  negligent  disregard 
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thereof,  the  defendant  carelessly  and  negligently  fur- 
nished and  provided  the  plaintiff  with  said  ladder  as 
one  of  the  appliances  and  implements  with  which  he 
was  then  and  there  required  to  work,  and  which  he  was 
required  to  use  in  connection  with  the  repairing  of  said 
car,  as  it  was  his  duty  then  and  there  to  do. 

"It  was  necessary  for  plaintiff  to  use  said  ladder  in 
the  repair  of  said  freight  car,  and  pursuant  to  his  duty 
as  such  car  repairman,  he  and  another  employe  of  the 
defendant,  about  to  begin  work  in  the  repair  of  said 
freight  car,  placed  the  ladder  at  the  side  of  the  freight 
car ;  and  the  plaintiff  and  said  other  employe  climbed  up 
said  ladder  for  the  purpose  of  making  said  repairs. 
Shortly  afterward  plaintiff  started  to  climb  down  the 
ladder  to  the  ground ;  and  thereupon,  by  reason  of  the 
loose,  rickety  and  defective  condition  of  said  ladder,  it 
began  to  shake,  wabble  and  careen  to  such  an  extent 
that  the  plaintiff  thereby  and  by  reason  thereof  was 
caused  to  lose  his  foothold  upon  said  ladder,  and  thereby 
and  solely  by  reason  thereof  was  thrown  to  the  ground 
with  great  force  and  violence  and  was  thereby  greatly 
bruised  and  injured,  his  coccyx  was  thereby  and  by 
reason  thereof  fractured,  and  broken  from  the  sacrum." 

The  original  complaint,  on  the  theory  of  negligence 
at  common  law,  was  filed  October  4,  1915.  On  April 
20,  1916,  appellee  filed  a  second  paragraph  of  complaint 
under  the  federal  Employers'  Liability  Act.  The  first 
paragraph  of  complaint  was  dismissed  and  the  cause 
was  tried  on  the  second  paragraph  alone,  the  issue 
thereon  having  been  formed  by  the  general  denial.  Ver- 
dict and  judgment  for  $800. 

Appellant  presents,  independently  of  any  assignment 
of  error,  the  contention  that  the  court  has  no  jurisdic- 
tion over  the  subject  for  the  reason  that  the  action  was 
not  commenced  within  two  years  from  the  date  of  the 
accident. 
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Dausman,  J.,  delivered  the  opinion  of  the  court : 

This  action  is  within  the  statute  commonly  known  as 

the  Federal  Employers'  Liability  Act.     §8657  et  seq. 

U.  S.  Comp.  Stat.  1916,  35  Stat,  at  L.  65  et  seq. 

1.  As  to  all  matters  of  substantive  law  the  action  is 
governed  by  that  act  and  the  decisions  of  the 

federal  courts  applicable  thereto;  but  the  procedure  is 
that  of  the  forum.  Pennsylvania  Co.  v.  Stalker,  Admx. 
(1918),  67  Ind.  App.  329,  119  N.  E.  163. 

Section  6  of  said  act  provides  that  "no  action  shall  be 

maintained  under  this  act  unless  commenced  within  two 

years  from  the  day  the  cause  of  action  accrued." 

2.  Appellant  contends  that  this  provision  is  juris- 
dictional and  that  the  court  had  no  power  to  try 

and  determine  the  case,  because  the  second  paragraph 
of  complaint  was  not  filed  within  two  years  after  the 
cause  of  action  accrued.  An  objection  to  the  jurisdic- 
tion of  the  court  over  the  subject  may  be  made  at  any 
stage  of  the  proceeding  and  will  not  be  ignored  because 
not  presented  in  a  particular  form  and  manner.  Elliott, 
App.    Proc.    §470.    But   appellant's    contention 

3.  cannot  be  sustained.  The  trial  court  had  juris- 
diction of  the  subject  and  the  statutory  limitation 

was  waived  by  appellant's  failure  to  plead  it.  Burnet 
V.  Desmomes  (1912),  226  U.  S.  145,  33  Sup.  Ct.  63,  57 
L.  Ed.  159.     See  Elliott,  App.  Proc.  §§501,  776. 

The  general  rule  is  that  it  is  the  duty  of  a  railway 

company  to  exercise  due  care  to  provide  reasonably  safe 

appliances  for  the  use  of  the  workmen  in  its  em- 

4.  ploy.  Choctaw,  etc.,  R.  Co.  V.  McDade  (1903), 
191  U.  S.  64,  24  Sup.  Ct.  24,  48  L.  Ed.  96.  It 
is  urged,  however,  that  appellant  did  not  furnish 

5.  the  ladder — in  the  sense  that  it  did  not  give  any 
specific    direction    that    this    particular    ladder 

should  be  used ;  that  the  workman  voluntarily  took  one 
of  several  ladders,  all  of  which  were  of  the  same  style, 
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and  which  appellant  kept  in  the  yard  for  the  use  of  the 
workmen,  but  which  were  not  intended  for  the  particu- 
lar use  to  which  this  one  was  put  on  that  occasion ;  that 
the  ladder  was  such  a  simple  appliance  that  appellant 
was  under  no  obligation  to  inspect  it,  especially  in  view 
of  the  fact  that  appellee  was  an  experienced  mechanic ; 
and  that,  if  appellee  did  not  observe  the  defective  con- 
dition of  the  ladder,  he  assumed  the  risk.  In  the  cir- 
cumstances of  this  case  all  these  matters  were  properly 
submitted  to  the  jury.  Choctaw,  etc.,  R.  Co.  v.  McDade, 
above ;  Pennsylvania  Co.  V.  StaZker,  Admx.,  above. 

The  instructions  are  not  prima  facie  harmful  to  ap- 
pellant, and  we  assume  they  are  applicable  to  the  evi- 
dence, since  the  testimonies  of  but  two  of  the 

6.  twelve  witnesses  are  contained  in  the  brief. 
State,  ex  rel.  V.  Stevens  (1918),  69  Ind.  App.  137, 
121  N.  E.  371. 

Judgment  affirmed. 


Lake  Erie  and  Western  Railroad  Company 

V.  Howarth. 

[No.  9,715.    Filed  October  14,  1919.    Rehearing  denied  June  17, 

1920.] 

1.  RAnifcOADS. — Crossing  Accident. — Statutory  Signals. — Failure 
to  Give, — Pleading. — An  allegation  that  defendant  ran  its  train 
upon  the  crossing  at  a  high  rate  of  speed,  and  in  so  doing  care- 
lessly and  negligently  failed  to  blow  any  whistle,  or  ring  any 
bell,  or  give  any  warning  of  approach  whatever,  sufficiently 
charges  failure  to  give  statutory  crossing  signals.   j)p.  460, 473. 

2.  RAiiJtOADS. — Crossing  Accident, — Proximate  Cause. — Plead- 
ing.— ^Where  the  facts  alleged  are  sufficient  to  warrant  the  in- 
ference that  plaintiff  would  have  heard  the  statutory  crossing 
signals,  if  given,  in  time  to  have  avoided  the  collision,  and 
that  her  injuries  were  the  proximate  result  of  defendant's 
failure  in  that  regard,  the  complaint  will  withstand  demurrer 
although  there  be  no  direct  allegation  that  the  specific  acts 
of  negligence  charged  were  the  proximate  cause  of  the  injuries 
complained  of.    p.  461. 
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3.  Appeal. —  Negligence. —  Sufficiency  of  Pleading. —  Review. — 
When  the  appeUate  court  has  concluded  that  a  complaint  in 
one  paragraph  is  sufficient  on  the  theory  of  one  of  several  acts 
of  negligence  charged,  the  other  acts  of  negligence  need  not  be 
considered  in  reviewing  the  ruling  on  demurrer,    p.  461. 

4.  Railboads. — Crossing  Accident. — Answers  to  Interrogatories. 
— In  an  action  by  a  traveler  injured  at  a  railroad  crossing, 
answers  by  the  jury  that  the  plaintiff  was  familiar  with  the 
Crossing,  had  keen  sight  and  hearing  and  that  the  engine  head- 
light was  burning,  held  not  necessarily  in  irreconcilable  conflict 
with  the  general  verdict  on  the  questions  of  contributory  negli- 
gence and  proximate  cause,  in  view  of  the  burden  to  prove  con- 
tributory negligence  resting  on  defendant,  and  of  the  possi- 
bility of  evidence  being  introduced  within  the  issues,  tending  to 
explain  the  answers  and  reconcile  them  with  the  verdict,    p.  462. 

5.  Railroads. — Crossing  Accident. — Evidence. — Jury  Questions. 
— ^In  an  action  for  injuries  on  a  railroad  crossing,  evidence  ex- 
amined and  held  to  present  a  case  properly  submitted  to  the 
jury  on  the  issues  of  contributory  negligence  and  proximate 
cause,    p.  464. 

6.  Railroads. — Crossings. — Warning  Bells. — Evidence  of  Failure 
to  Ring  Before  Accident. — Admissibility, — Constructive  Knowl- 
edge.— Where  the  complaint  averred  that  an  automatic  warning 
bell  kept  at  the  crossing  was  out  of  repair  and  did  not  ring 
at  the  time  of  the  collision^  evidence  of  the  failure  of  the  bell 
to  ring  when  trains  were  approaching,  for  a  long  time  before 
the  accident  in  question,  was  admissible  to  show  defendant's 
constructive  knowledge  that  the  bell  was  nx>t  serving  the  pur- 
pose for  which  it  was  designed,    p.  466. 

7.  Railroads. — Crossings. — Wwming  Bells. — Evidence  of  Failure 
of  Bell  to  Ring  Both  Before  and  After  Accident. — Adrmssibility. 
— Proborbility. — Evidence. — ^Where  it  is  charged  in  the  com- 
plaint that  the  automatic  warning  bell  kept  at  the  crossing  did 
not  ring  at  the  time  of  the  accident,  evidence  of  the  action  of 
the  bell  both  before  and  after  the  accident  was  admissible  to 
show  such  a  state  of  facts  as  would  render  a  failure  to  ring 
at  such  time  reasonably  possible,  if  not  probable,  the  production 
of  evidence  of  possibility  or  probability  being  a  recognized 
logical  step  in  the  establishment  of  a  fact,  and  the  material 
fact  being  whether,  upon  this  occasion,  the  bell  did  or  did  not 
ring.  p.  467. 

8.  Railroads.  — '  Crossing.  —  Warning  Bells.  —  Condition. — Evi- 
dence.— Presumption^ — An  automatic  warning  bell  at  a  railroad 
crossing,  which  failed  often  to  ring  as  desigrned,  though  it  rang 
often,  must  bQ  considered  as  being  out  of  repair,    p.  467. 
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9.  Trial. — Reception  of  Evidence, — Objection, — Time, — ^An  ob- 
jection to  a  question  after  answer  is  too  late  to  be  availing, 
p.  469. 

10.  Appeal.  —  Hcvrmless  Error.  —  Evidence,  —  Railroads. —  Evi- 
dence that  from  something  said  by  or  in  the  presence  of  plain- 
tiff as  she  was  preparing  to  go  home,  plaintiff  knew  she  would 
have  to  cross  the  railroad  track  held  harmless  in  an  action  for 
injuries  received  on  such  tn'p  while  upon  the  crossing,    p.  469. 

11.  Damages. — Evidence. — Social  Position, — Domestic  Relations, 
— In  an  action  for  damages  for  personal  injuries,  testimony  by 
plaintiff's  husband  that  their  domestic  relations  and  social  posi- 
tion were  good  was  clearly  immaterial,    p.  469. 

12.  Appeal. — Harmless  Error. — Immaterial  Evidence. — Permit- 
ting the  introduction  of  evidence  that  is  clearly  immaterial  is, 
as  a  general  rule,  harmless,    p.  469. 

13.  Evidence. — Hearsay. — Action  hy  Public  Service  Commission. 
— Railroads. — In  a  crossing  accident  case,  the  general  foreman 
of  electrical  appliances  of  defendant  is  not  a  competent  wit- 
ness to  testify  as  to  any  action  taken  by  the  Public  Service 
Commission  with  reference  to  a  test  and  acceptance  of  t^e 
automatic  warning  bell  at  the  crossing,  as  any  such  action 
would  be  purely  hearsay  on  his  part.    p.  470. 

14.  Appeal. — Evidence. — Competent  and  Incompetent  Offered 
Together. — When  competent  and  incompetent  evidence  i$ 
blended  together  and  offered  as  a  whole,  it  is  not  error  to 
sustain  an  objection  to  the  whole,    p.  470. 

15.  Trial. — Misconduct  of  Cowisel, — Remedy  When  Curable. — 
A  remark  by  counsel  for  plaintiff  following  an  answer  by  a 
witness  for  defendant  on  cross-examination  that  ''That  is  a 
job  for  the  prosecuting  attorney  for  perjury,"  was  improper 
but  curable,  and  the  remedy  of  defendant  was  to  have  the 
jury  admonished  to  disregard  the  remark,    p.  470. 

16.  Appeal. — Misconduct  of  Counsel. — Failure  to  Request  Proper 
Remedy. — Complaint  cannot  be  made  of  the  failure  of  the  court 
to  admonish  the  jury  to  disregard  an  improper  remark  made 
by  counsel,  where  the  same  was  not  requested,    p.  470. 

17.  Appeal. — Misconduct  of  Counsel. — Disehcurge  of  Jury. — 
When  a  remark  by  counsel,  though  improper,  is  not  incurable 
by  admonishing  the  jury,  the  refusal  of  the  court  to  sustain  a 
request  for  a  discharge  of  the  jury  therefor  is  harmless,    p.  470. 

18.  New  Trial. — Grounds  For. — Answers  to  Intetrrogatories. — 
Insufficiency  of  Evidence  to  Sustain. — Insufficiency  of  the  evi- 
dence to  sustain  answers  to  interrogatories  is  only  properly 
assignable  as  a  cause  for  new  trial  where  the  answers  are  in 
irreconcilable  conflict  with  the  general  verdict    p.  471. 
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19.  Damages. — Amount. — When  Not  Excessive. — The  judgment 
will  not  be  reversed  when  the  amount  of  damages  assessed, 
$2,000,  was  not  so  large  as  to  induce  the  court  to  believe  that 
the  jury  acted  from  prejudice,  partiality  or  corruption,  the 
plaintiff  having  received  serious  and  painful  injuries,  from 
which,  at  the  time  of  the  trial,  she  was  still  suffering  and  would 
probably  continue  to  suffer  for  an  indefinite  period,    p.  471. 

20.*  Trial. — Instructions. — Use  of  *'If'\ — A  conditional  clause 
may  be  introduced  into  an  instruction  by  the  word  "if"  without 
assuming  the  truth  of  the  facts  dealt  with  by  the  clause,  such 
being  a  common  and  permissible  use  of  such  word.    p.  472. 

21.  Railroads. —  Crossings. —  Warning  to  Travelers. —  "Reason- 
ably Necessary." — An  instruction  that  the  notice  to  be  given 
travelers  on  the  highway  of  the  approach  of  trains  to  the 
crossing  must  be  that  notice  reasonably  necessary  to  warn 
them,  does  not  include  any  special  or  unusual  notice  required 
to  protect  travelers  indifferent  to  their  own  safety,  and  does 
not  make  the  railroad  an  insurer  of  notice  to  travelers  in  aU 
events,    p.  473. 

22.  Appeal. — Instructions. — Inaccuracy. — Harmless  Error. — ^An 
inaccuracy  in  an  instruction  is  harmless  when  there  is  no 
claim  or  basis  for  a  claim  that  there  was  anything  in  the  evi- 
dence to  which  the  inaccurate  language  might  have  been 
prejudicially  applied  by  the  jury.    p.  473. 

23.  Railroads. —  Crossings. —  Traveler  on  Highway. —  Ordina/ry 
Care. — A  traveler  on  the  highway  is  bound  to  use  ordinary 
care  in  approaching  a  railroad  crossing,  pp.  474,  477. 

24.  Railroads. — Crossing  Accidents. — Instructions. — Right  of 
Precedence  as  Affecting  Ordinary  Care  by  Traveler  on  High- 
way.— Where  by  a  prior  instruction  the  court  had  fully  in- 
formed the  jury  as  to  the  railroad's  priority  of  right  to  use 
the  crossing  upon  giving  proper  notice  of  its  intention  to  do  so, 
an  omission  by  a  later  instruction  defining  the  right  of  a 
traveler  on  the  highway  to  use  the  crossing  under  the  require- 
ment of  the  use  of  ordinary  care  in  so  doing,  to  qualify  the 
right  of  such  traveler  by  a  restatement  of  such  right  of  pri- 
ority, is  harmless,  under  the  rule  that  it  is  not  necessary  to 
state  all  the  law  applicable  to  a  case  in  one  instruction,  but  it 
is  sufficient  if  the  instructions,  taken  as  a  whole,  correctly  state 
the  law  involved,    p.  474. 

25.  Negligence. — Automobiles. — Negligence  of  Driver  Not  Imr 
putable  to  Occupant. — Negligence  of  the  driver  of  an  automo- 
bile is  not,  as  a  general  rule,  imputable  to  another  occupant 
thereof,    p.  475. 

26.  Railroads. — Crossing  Accident. — Negligence  of  Automobile 
Driver. — Sole  Proximate  Cause, — To  relieve  the  railroad  from 
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liability  for  injuries  sustained  by  a  highway  traveler  at  a 
railroad  crossing,  the  negligence,  if  any,  of  the  driver  of  the 
automobile  in  which  plaintiff  was  riding  must  have  been  the 
sole  proximate  cause  of  the  injuries,  p.  476. 

27.  Railroads. — Crossings. — Statutory  Signals. — Negligence. — 
The  omission  to  give  the  statutory  signals  at  the  crossing  of 
the  railroad  with  a  highway  constitutes  negligence  per  se. 
p.  476. 

28.  Negligence. — Instructions. — Acts  of  Negligence. — Aider  by 
Answers  to  Interrogatories. — It  was  not  error  to  instruct  that 
plaintiff  was  not  bound  to  prove  all  the  separate  causes  of 
negligence  alleged,  but  was  bound  to  prove  some  act  of  negli- 
gence alleged  in  her  complaint,  where  one  of  such  acts  was  well 
pleaded,  and  the  facts  shown  by  answers  to  interrogatories 
established  it  and  showed  that  it  was  the  proximate  cause  of 
the  plaintiff's  injuries,  although  other  acts  of  alleged  negligence 
contained  in  the  complaint  could  not  be  the  basis  of  recovery, 
p.  476. 

29.  Appeal. — Ha/rmless  Error. — Instruction  S?u>vm  Harmless  by 
Answers  to  Interrogatories. — Railroads. — It  was  not  reversible 
error  that  an  instruction  was  so  worded  as  to  permit  a  verdict 
for  failure  to  install  crossing  gates  or  other  safety  devices, 
where  the  answers  to  interrogatories  disclose  that  the  proxi- 
mate cause  of  the  plaintiff's  injuries  was  the  failure  to  give 
statutory  crossing  signals,    p.  477. 

80.  Appeial. — Harmless  Error. — Refusal,  of  Instruction  Shown 
Harmless  by  Answer  to  Interrogatory. — Railroads. — ^Where  an 
instruction  as  to  the  speed  of  the  train,  tendered  by  defendant, 
was  refused,  an  answer  to  an  interrogatory  giving  the  speed 
of  the  train  when  it  reached  the  crossing  that,  in  effect,  was 
a  finding  in  defendant's  favor  on  the  question  covered  by  the 
instruction,  renders  its  refusal  harmless,  p.  478. 

31.  Appeal. — Ha/rmUss  Error. — Instru^ctions. — Damages. — Re- 
fusal of  an  instruction  that  if  the  jury  found  plaintiff  not 
entitled  to  recover  it  would  have  no  occasion  to  consider  the 
question  of  damages  or  the  character  and  extent  of  her  in- 
juries, was  harmless  where  the  jury  found  that  plaintiff  was 
entitled  to  recover,    p.  479. 

32.  Trial. — Instructions. — Refusals. — Covered  by  Others  Given. 
— It  is  not  error  to  refuse  instructions  covered  by  others  given, 
p.  479. 

83.  Railroads. — Crossings. — Warning  Bells. — Duty  to  Keep  in 
Order. — ^Where  a  railroad  company  installed  an  automatic  warn- 
ing bell  at  a  crossing  to  warn  travelers  on  the  highway  of  the 
approach  of  its  trains,  it  was  under  the  duty,  while  maintaining 
the  bell,  to  use  reasonable  care  to  keep  it  in  good  condition, 
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although  there  was  no  law  compelling  its  installation  in  the 
first  instance,  and  failure  in  such  duty  would  be  negligence, 
p.  481. 

84.  Pleading.  —  Demurrer  to  Complaint,  —  Memorandums  — 
Waiver. — Negligence. — Trial. — ^In  demurring  to  a  complaint  for 
negligence  which  lacks  the  essential  averments  of  knowledge 
on  the  part  of  defendant  and  the  lack  thereof  on  the  part  of 
the  plaintiff,  the  failure  to  specifically  point  out  such  defects 
by  the  memorandum  filed  with  the  demurrer  is  a  waiver  thereof, 
p.  481. 

35.  Appeal. — Pleading. — When  Deemed  Amended. — Where  the 
defendant  waived  the  lack  of  essential  allegations  in  the  com- 
plaint by  failing  to  specifically  point  out  the  objections  by 
memorandum  to  demurrer,  and,  at  the  trial,  made  no  objection 
to  the  reception  of  evidence  to  support  such  omitted  allega- 
tions, and  the  court  instructed  the  jury  as  to  the  effect  of  such 
evidence,  the  complaint  will  be  deemed  amended  to  conform  to 
the  proof  so  made.    p.  483. 

From  Warren  Circuit  Court ;  Burton  B.  Berry,  Judge. 

Action  by  Nora  A.  Howarth  against  the  Lake  Erie 
and  Western  Railroad  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

John  B.  Cockrum,  Grant  Hall  and  Stuart,  Hammond 
&  Stvxirt,  for  appellant. 

Eraser  &  Isham  and  Elmore  Barce,  for  appellee. 

Batman,  C.  J. — This  is  an  action  by  appellee  against 
appellant  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence  of  appel- 
lant in  operating  one  of  its  trains  over  and  across  a 
much-traveled  public  highway.  The  complaint  is  in  a 
single  paragraph.  Appellant  filed  a  demurrer  thereto, 
which  was  overruled,  and  then  filed  an  answer  in  gen- 
eral denial.  The  cause  was  submitted  to  a  jury  for 
trial,  which  returned  a  verdict  in  favor  of  appellee,  with 
answers  to  certain  interrogatories  submitted  by  the 
court.  Appellant  filed  a  motion  for  judgment  in  its 
favor  on  the  answers  to  the  interrogatories  notwith- 
standing the  general  verdict,  and  also  a  motion  for  a 
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new  trial,  both  of  which  were  overruled.  Judgment  was 
then  rendered  in  favor  of  appellee  on  the  general  verdict 
for  $2,000  and  costs.  From  this  judgment  appellant 
has  appealed,  and  has  assigned  errors  which  require  a 
consideration  of  the  questions  hereinafter  determined. 
Appellant,  in  support  of  its  contention  that  the  court 
erred  in  overruling  its  demurrer  to  the  complaint,  as- 
serts, among  other  things,  that  the  cause  was 
1.  tried  upon  the  theory,  as  shown  by  the  instruc- 
tions, that  it  failed  to  give  the  statutory  crossing 
signals,  and  that  the  complaint  fails  to  state  a  cause  of 
action  on  that  theory,  since  there  are  no  averments  as 
to  the  requirements  of  the  statute,  or  as  to  its  failure  to 
observe  the  same.  While  the  facts  alleged  in  the  com-, 
plaint  are  not  stated  in  the  best  order  and,  in  some  par- 
ticulars, not  as  fully  as  they  might  be,  a  careful  read- 
ing discloses  that  it  describes  the  location  of  the  cross- 
ing in  question,  the  physical  conditions  which  prevented 
a  traveler  approaching  the  same  from  the  north  from 
looking  west  and  seeing  an  on-coming  eastbound  train, 
and  the  care  employed  by  appellee  in  attempting  to  use 
the  crossing  on  the  occasion  of  her  injury,  and  in  addi- 
tion thereto  alleges  in  substance  the  following  facts  per- 
tinent to  the  question  under  consideration:  That  ap- 
pellant ran  one  of  its  trains,  approaching  from  the 
west,  upon  said  crossing  at  a  high  rate  of  speed,  and  in 
so  doing  carelessly  and  negligently  failed  to  blow  any 
whistle  or  ring  any  bell  or  give  any  warning  whatever 
of  its  approach,  and  carelessly  and  negligently  struck 
the  automobile  in  which  appellee  was  riding,  causing 
the  injuries  of  which  she  complains.  This  court,  in  a 
comparatively  recent  case,  in  discussing  the  sufficiency 
of  similar  allegations  to  state  a  cause  of  action  under 
the  statute,  said:  "While  it  would  seem  that  good 
pleading  requires  that  the  allegations  of  a  complaint 
based  on  the  failure  to  give  the  statutory  signals  should 
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be  more  specific  than  as  indicated  above,  yet  under  the 
decided  cases,  in  view  of  such  general  allegations,  the 
complaint  states  a  cause  of  action  based  on  the  failure 
to  give  the  statutory  signals."  Chicago,  etc.,  R.  Co,  V. 
Barnes  (1918),  68  Ind.  App.  354,  119  N.  E.  26.  Fol- 
lowing this  decision  we  hold  that  appellant's  contention 
is  not  well  taken. 

But  appellant  urges  the  further  objection  to  the  com- 
plaint that  it  does  not  allege  that  the  specific  acts  of 
negligence  charged  were  the  proximate  cause  of 

2.  appellee's  injuries,  and  that  no  facts  are  alleged 
warranting  such  an  inference.    We  cannot  agree 

with  appellant  as  to  the  latter  statement.  The  com- 
plaint alleges  the  conditions  surrounding  the  crossing 
at  the  time  of  the  accident,  the  care  used  by  appellee  in 
approaching  and  entering  upon  the  same,  the  failure  of 
appellant  to  blow  any  whistle  or  ring  any  bell  to  give 
warning  of  the  approach  of  its  train,  and  the  manner 
in  which  the  collision  occurred.  The  facts  alleged  with 
reference  to  these  matters  are  sufficient  to  warrant  the 
inference  that  appellee  would  have  heard  the  statutory 
crossing  signals  in  time  to  have  avoided  the  collision, 
had  they  been  given,  and  that  her  injuries  were  the 
proximate  cause  of  appellant's  failure  in  that  regard. 
Domestic  Block  Coal  Co.  v.  DeArmey  (1913),  179  Ind. 
592,  100  N.  E.  675,  102  N.  E.  99. 

We  conclude  that  the  complaint  is  sufficient  to  with- 
stand a  demurrer,  when  considered  solely  as  charging 
a  failure  to  give  the  statutory  crossing  signals. 

3.  This  being  true,  we  need  not  consider  any  of  the 
other  acts  of  negligence  alleged,  in  passing  upon 

the  assigned  error  under  consideration.  Pittsburgh, 
etc.,  R.  Co.  V.  Ervington  (1915),  59  Ind.  App.  371,  108 
N.  E.  133. 

Appellant  contends  that  the  court  erred  in  overruling 
its  motion  for  judgment  on  the  answers  to  the  interroga- 
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tories,  notwithstanding  the  general  verdict.  It 
4.  bases  this  contention  on  the  following  facts  spe- 
cially found:  The  cut  west  of  the  crossing, 
occupied  by  the  tracks,  was  so  deep  that  the  bank  on 
the  north  concealed  the  approach  of  trains,  running 
from  the  west  toward  said  crossing,  from  travelers  on 
the  Pine  Village  road  who  were  north  thereof,  except 
from  six  to  twenty-five  feet  next  to  the  north  rail  of  said 
track;  that  when  a  traveler,  proceeding  doutii  on  said 
highway,  reached  a  point  twelve  feet  north  of  the  north 
rail  of  said  track  at  said  crossing,  he  could  see  the  ap- 
proach of  a  train  from  the  west  for  a  distance  of  about 
one-half  mile ;  that  appellee  was  familiar  with  the  phys- 
ical surroundings  of  said  crossing  and,  prior  to  said 
accident,  had  frequently  crossed  over  the  same ;  that  ap- 
pellee, while  riding  in  the  automobile  with  her  husband, 
approached  the  crossing  from  the  north,  fully  appreci- 
ating the  danger  of  using  the  same;  that,  when  said 
train  approached  said  crossing  and  reached  a  point  one- 
half  mile  west  thereof,  several  blasts  of  the  whistle  of 
the  engine  were  given ;  that  the  headlight  on  the  engine 
of  said  train  was  burning  as  it  approached  said  crossing, 
and  as  the  train  reached  the  same  it  was  running  from 
six  to  eight  miles  per  hour;  that  at  the  time  of  the 
accident  there  were  no  factories  in  operation  in  the 
immediate  vicinity  of  said  crossing,  and  that  appellee 
and  her  husband  both  had  good  hearing  and  keen  sight 
at  such  time.  It  is  appellant's  contention  that  these 
facts  are  in  irreconcilable  conflict  with  the  general  ver- 
dict, as  they  show  that  appellee  was  guilty  of  contribu- 
tory negligence,  and  that  the  negligence  of  appellant 
could  not  have  been  the  proximate  cause  of  her  injuries, 
la  this  connection  it  should  be  borne  in  mind  that  ap- 
pellant had  the  burden  on  the  question  of  contributory 
negligence,  and  that  the  general  verdict  was  a  finding 
in  favor  of  appellee  on  that  iBSue     Before  the  answers 
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to  the  interrogatories  can  be  permitted  to  overturn  the 
general  verdict  on  such  issue,  the  court  must  be  able  to 
say  that  such  answers  affirmatively  show  a  state  of 
facts  which  necessitates  the  conclusion  that  appellee  was 
guilty  of  negligence  contributing  to  her  injury,  regard- 
less of  any  and  all  evidence  that  might  have  been  intro- 
duced under  the  issues,  tending  to  support  the  general 
verdict  on  such  issue,  or  tending  to  explain  such  answers 
and  reconcile  them  with  the  general  verdict.  Lutz  v. 
Cleveland,  etc.,  R.  Co.  (1915),  59  Ind.  App.  16,  108  N. 
E.  886.  Under  this  rule  we  must  consider  that  the  evi- 
dence may  have  shown  that,  while  appellee  was  familiar 
with  the  physical  surroundings  of  the  crossing,  as  spe- 
cially found,  her  knowledge  thereof  did  not  include  such 
detailed  information  in  that  regard  as  to  charge  her 
with  negligence  because  the  automobile  may  not  have 
been  stopped  in  the  most  advantageous  place  for  viewing 
the  track  toward  the  west ;  and  may  have  further  shown 
that,  while  the  headlight  on  the  engine  was  burning  as 
the  train  approached  the  crossing,  it  "was  so  covered, 
dimmed  and  obscured  that  it  gave  no  warning  of  the 
approach  of  the  train,"  as  alleged  in  the  complaint. 
The  evidence  may  have  also  shown  such  facts  with  ref- 
erence to  the  automatic  electric  bell,  the  operation  of 
the  train  as  it  approached  the  crossing,  appellee's  care 
in  approaching  and  entering  upon  the  same,  that  would 
exonerate  her  from  the  charge  of  contributory  negli- 
gence, notwithstanding  the  facts  specially  found.  While 
the  answers  to  the  interrogatories  establish  facts  proper 
for  the  consideration  of  the  jury  in  determining  the 
question  of  contributory  negligence  and  proximate 
cause,,  they  are  not  necessarily  in  irreconcilable  conflict 
with  the  general  verdict  on  such  issues,  and  hence  ap- 
pellant's contention  in  that  regard  cannot  be  sustained. 
It  is  further  contended  with  reference  to  the  answers 
to  the  interrogatories  that  they  are  of  such  a  character. 
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when  viewed  in  the  light  of  the  evidence,  as  to  at  least 
raise  a  doubt  upon  the  whole  record  as  to  the  correct^ 
ness  of  the  result,  and  that  the  court,  by  reason  of  such 
fact,  should  reverse  the  judgment  and  direct  that  a  new 
trial  be  granted.  In  our  judgment  the  record  does  not 
present  such  a  state  of  facts  as  to  require  such  action. 

Appellant,  in  its  contention  that  the  court  erred  in 
overruling  its  motion  for  a  new  trial,  asserts  that  the 
verdict  of  the  jury  is  contrary  to  law,  because  it  is  based 
upon  a  complaint  that  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Having  held  that  the  com- 
plaint was  sufficient  to  withstand  a  general  demurrer 
for  want  of  facts,  it  is  unnecessary  to  give  this  insistence 
of  appellant  any  further  consideration.  In  further  sup- 
port of  its  contention  that  the  court  erred  in  overruling 
its  motion  for  a  new  trial,  appellant  challenges  the 
sufficiency  of  the  evidence  on  the  issues  of  negligence, 
contributory  negligence  and  proximate  cause.  The  com- 
plaint stated  facts  sufficient  to  constitute  a  charge  of 
negligence,  based  on  appellant's  failure  to  cause  the  sig- 
nals required  by  §5431  Bums  1914,  §4020  R.  S.  1881, 
to  be  given,  as  the  train  approached  the  crossing.  While 
not  without  contradiction,  there  was  sufficient  evidence 
to  sustain  such  charge. 

As  bearing  more  particularly  on  the  issue  of  contribu- 
tory negligence  there  was  substantial  evidence  of  the 
following  facts:     Appellee  was  injured  on  April 

5.  13,  1915,  between  nine  and  ten  o'clock  at  night 
at  the  intersection  of  a  public  highway  with  ap- 
pellant's railroad  near  the  town  of  Oxford,  Indiana.  At 
the  time  she  was  riding  in  an  automobile,  driven  by  her 
husband,  and  was  returning  home  from  a  visit.  The 
railroad  extended  east  and  west,  and  the  highway,  run- 
ning north  and  south,  intersected  it  at  the  crossing,  sub- 
stantially at  right  angles.  The  railroad  west  of  the 
crossing  was  laid  in  a  cut  so  deep  that  the  bank  on  the 
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north  concealed  trains  approaching  from  the  west  from 
travelers  on  the  highway  north  of  said  crossing,  except 
from  six  to  twenty-five  feet  next  to  the  north  rail  of  said 
track,  but  at  a  point  twelve  feet  north  of  said  north  rail 
a  traveler  proceeding  south  on  said  highway  could  see 
the  approach  of  a  train  from  the  west  for  a  distance  of 
about  one-half  mile.  Prior  to  the  accident  in  question, 
appellee  had  frequently  passed  over  said  crossing,  was 
familiar  with  its  physical  surroundings,  and  fully  ap- 
preciated the  danger  attending  its  use.  On  the  night 
of  the  accident,  appellee  and  her  husband  approached 
the  crossing  from  the  north,  riding  in  their  automobile 
with  the  side  curtain  up.  When  they  were  from  fifteen 
to  thirty  feet  from  the  railroad  track  at  the  crossing, 
the  automobile  was  stopped,  the  curtains  on  both  the 
east  and  west  sides  were  unfastened,  and  appellee  looked 
in  each  of  said  directions  for  an  approaching  train. 
Appellee's  husband  at  the  time  was  sitting  on  the  right 
side  of  said  automobile,  and  looked  toward  the  west  for 
an  approaching  train.  Both  appellee  and  her  husband 
listened  for  some  warning  of  the  approach  of  a  train. 
They  knew  of  the  existence  of  the  automatic  electric 
bell,  and  the  purpose  for  which  it  was  installed.  They 
listened  for  the  ringing  of  that  bell,  for  the  sound  of 
a  whistle,  and  the  ringing  of  an  engine  bell,  and  for 
the  noise  of  an  approaching  train,  but  did  not  see  nor 
hear  anything  to  indicate  that  a  train  was  approaching. 
Appellee's  husband  then  started  the  automobile,  and 
made  an  attempt  to  pass  over  said  crossing,  while  oper- 
ating the  same  in  second  gear  at  a  speed  of  from  three 
to  four  miles  an  hour  and,  while  so  doing,  appellant 
struck  said  automobile  with  one  of  its  engines,  causing 
the  injuries  of  which  appellee  complains.  It  was  dark 
at  the  time,  there  being  no  moonlight.  Appellee  and 
her  husband  both  had  keen  sight  and  good  hearing,  and 
Vol.  73—30 
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there  were  no  factories  in  operation  in  the  immediate 
vicinity  of  the  crossing.  There  was  substantial  evidence 
tending  to  show  that,  as  the  train  in  question  ap- 
proached the  crossing,  the  statutory  signals  with  whistle 
and  bell  were  not  given;  that  the  automatic  electric 
bell,  installed  by  appellant  to  give  warning  to  travelers, 
and  of  which  appellee  had  knowledge,  was  out  of  repair 
and  did  not  ring  on  that  occasion ;  that  the  headlight  on 
the  engine,  although  burning,  was  in  such  condition 
that  appellee  and  her  husband,  by  the  exercise  of  ordi- 
nary care,  were  unable  to  see  its  light,  and  thereby 
detect  the  presence  of  the  train  as  they  approached  the 
crossing;  that  prior  to  the  time  the  train  reached  the 
crossing,  the  steam  had  been  shut  off  the  engine,  the 
air  brakes  had  been  applied,  and  it  drifted  to  the  cross- 
ing, running  at  a  speed  of  from  six  to  eight  miles  an 
hour  at  the  time  of  the  collision ;  that  appellant  ran  its 
engine  upon  and  against  said  automobile  at  the  cross- 
ing, without  giving  any  warning  or  signal  that -it  was 
.about  to  use  the  same.  In  our  judgment  contributory 
negligence,  under  this  evidence,  was  a  question  of  fact 
for  the  jury.  Cleveland,  etc.,  R.  Co.  v.  Van  Laningham 
(1913),  52  Ind.  App.  156,  97  N.  E.  573;  Cleveland,  etc., 
R.  Co.  V.  Starks  (1915)  ^  58  Ind.  App.  341,  106  N.  E. 
646;  Pittsburgh,  etc.,  R.  Co.  v.  Macy  (1915),  59  Ind. 
App.  125,  107  N.  E.  486.  The  evidence  also  made  a 
case  properly  submitted  to  the  jury  on  the  issue  of 
proximate  cause.  Standard  Steel  Car  Co.  v.  Martinecz 
(1918),  66  Ind.  App.  672,  113  N.  E.  244,  114  N.  E.  94. 
Appellant  contends  that  the  court  erred  in  admitting 
certain  evidence  over  its  objections.  Among  such  evi- 
dence is  that  given  by  C.  W.  Dawson,  R.  B.  Craw 
6.  and  Ruby  Craw,  relating  to  the  action  of  the 
automatic  warning  bell  at  the  crossing  in  failing 
to  ring,  both  before  and  after  the  accident  in  question, 
when  trains  were  approaching  and  passing.     In  this 
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connection  it  should  be  noted  that  the  complaint  alleges 
certain  facts  with  reference  to  the  installation  of  said 
automatic  bell,  its  condition  as  to  being  out  of  repair 
on  the  occasion  of  appellee's  alleged  injury,  and  the 
length  of  time  it  had  been  in  such  condition.  It  also 
alleges  that  the  bell  did  not  give  the  warning  for  which 
it  was  designed  on  said  occasion.  The  Sufficiency  of 
these  averments  to  charge  an  act  of  negligence  was  not 
challenged,  either  by  a  motion  to  strike  out,  or  by  a 
specific  statement  in  the  memorandum  filed  with  the 
demurrer  to  the  complaint.  There  was  evidence  which 
tended  to  show  that  the  device  which  operated  the  bell 
was  out  of  repair  on  the  occasion  in  question.  A  por- 
tion of  the  alleged  objectionable  evidence  tended  to  show 
that  such  condition  had  existed  for  a  long  time  prior 
thereto,  and  that,  by  reason  of  such  fact,  sometimes  the 
bell  would  not  ring  as  trains  were  approaching  and 
passing  the  crossing.  This  evidence  was  clearly  ad- 
missible for  the  purpose  of  showing  that  appellant  had 
at  least  constructive  knowledge  that  the  bell  was  not 
serving  the  purpose  for  which  it  was  designed. 

The  evidence  under  consideration  further  tends  to 
show  that  this  condition  continued  to  exist  for  several 

months  immediately  following  the  accident  to 
7-8.  appellee.     Evidence  of  the  action  of  the  bell, 

both  before  and  after  the  accident  in  question, 
was  admissible  for  the  purpose  of  showing  such  a  state 
of  facts  as  would  render  a  failure  of  the  bell  to  ring  at 
such  time  reasonably  possible,  if  not  probable,  under  the 
circumstances.  The  production  of  evidence  of  possibil- 
ity or  probability  is  one  of  the  recognized  logical  steps 
in  the  establishment  of  a  fact.  Dunning  V.  Maine,  etc., 
R.  Co.  (1897),  91  Me.  87,  39  Atl.  352,  64  Am.  St.  208. 
Such  evidence  is  admissible,  although  it  may  not  tend 
strongly  to  establish  the  fact  to  be  proved.  It  suffices 
if  it  reasonably  tends  to  do  so.    Knapp  v.  State  (1907) , 
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168  Ind.  153,  79  N.  E.  1076,  11  Ann.  Gas.  604.  But 
appellant  contends  that,  inasmuch  as  the  undisputed 
evidence  shows  that  the  bell  often  did  ring,  it  cannot  be 
said  that  it  was  continuously  out  of  repair  during  the 
time  covered  by  the  evidence  in  question.  This  con- 
tention cannot  be  sustained.  The  evident  purpose  of 
the  bell  was  to  give  warning  when  each  train  ap- 
proached and  passed  the  crossing.  Its  efficiency  de- 
pended upon  the  uniformity  of  action  in  this  regard. 
If  it  was  not  dependable  in  this  respect  and  often  failed 
to  ring  as  designed,  it  must  be  considered  as  being  out 
of  repair,  although  it  often  did  ring,  as  the  evidence 
shows.  Inasmuch  as  the  bell  with  its  attachments  con- 
stituted an  electro-mechanical  device,  we  conclude  that 
the  evidence  was  admissible  as  bearing  on  the  question 
of  whether  or  not  the  bell  did  in  fact  ring  as  designed 
on  the  occasion  of  the  alleged  collision.  It  should  be 
further  noted  in  this  connection  that  the  jury  was  in- 
formed by  instruction  No.  5,  given  by  the  court  on  its 
own  motion,  that  the  evidence  under  consideration  was 
immaterial  in  this  case,  except  as  bearing  on  the  ques- 
tion as  to  whether  or  not  the  bell  did  or  did  not  sound 
the  warning  for  which  it  was  intended  on  the  approach 
and  passage  of  the  train  at  the  time  appellee  received 
her  alleged  injuries;  that  evidence  of  its  condition  and 
operation,  prior  and  subsequent  thereto,  was  submitted 
solely  for  the  purpose  of  aiding  in  determining  such 
fact;  that  if  it  found  that  said  bell  did  ring  upon  such 
occasion,  then,  and  in  that  event,  the  condition  and  oper- 
ation of  said  bell  prior  or  subsequent  thereto  is  im- 
material. In  view  of  what  we  have  said,  and  of  this 
instruction,  it  is  clear  that  appellant  was  not  harmed  by 
the  admission  of  the  evidence  in  question. 

Respecting  the  claim  that  the  court  erred  in  admitting 
certain  evidence  of  Arthur  Benedict,  it  suffices  to  say 
that  an  examination  of  the  record  discloses  that  appel- 
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lant  made  no  objection  to  the  question  asked  until 

9.  the  witness  had  answered  the  same.    An  objec- 
tion made  to  a  question  after  an  answer  has  been 

given  is  too  late  to  be  availing.  Swygart  V.  WiUard 
(1906),  166  Ind.  25,  76  N.  E.  755;  Weideroder  V.  Mace 
(1916),  184  Ind.  242,  111  N.  E.  5. 

On  the  trial  the  witness  Clara  Benedict  was  asked 
the  following  question,  which  she  was  permitted  to  an- 
swer over  appellant's  objection :     "You  can  state, 

10.  if  you  please,  from  anything  said  there  at  the 
♦  time,  whether  she  (appellee)   knew  she  had  to 

cross  the  railroad  track?"  The  witness  answered, 
"Yes."  The  record  shows  that  this  question  refers  to 
something  that  was  said  by  or  in  the  presence  of  ap- 
pellee as  preparations  were  being  made  to  return  home 
from  a  visit  in  the  town  of  Oxford  on  the  evening  she 
received  her  alleged  injury.  We  fail  to  see  how  appel- 
lant could  have  been  harmed  by  this  question  and 
answer.     There  was  no  reversible  error  in  its  admission. 

Error  is  predicated  on  the  action  of  the  court  in  per- 
mitting appellee's  husband,  when  testifying  as  a  wit- 
ness, to  answer  the  following  question  over 
11-12.  appellant's  objection :  "And  you  can  say,  if  you 
please,  without  going  into  details,  what  the  fact 
is  as  to  your  domestic  relations  and  social  position?" 
The  witness  answered,  "They  were  good."  Permitting 
an  introduction  of  evidence  that  is  clearly  immaterial 
is,  as  a  general  rule,  harmless,  if  erroneous.  Fisher  v. 
Carey  (1918),  67  Ind.  App.  438,  119  N.  E.  376.  The 
evidence  thus  elicited  was  clearly  immaterial  and,  as  we 
are  unable  to  see  wherein  it  could  have  harmed  appel- 
lant, we  conclude  that  the  court  did  not  commit  re- 
versible error  in  its  admission. 

Appellant  also  complains  of  the  action  of  the  court  in 
refusing  to  permit  the  witness  Norton,  who  was  its  gen- 
eral foreman  of  electrical  appliances',  to  testify,  in  re- 
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sponse  to  a  question  propounded  by  it,  that  the 
13-14.  bell  was  tested  and  accepted  by  the  Public  Serv- 
ice Commission  of  Indiana.  It  is  obvious  that  the 
witness  would  not  be  competent  to  testify  as  to  any  ac- 
tion taken  by  such  commission  with  reference  to  said 
bell,  as  any  such  action  would  be  purely  hearsay  on  his 
part.  This  renders  a  further  consideration  of  any  error 
in  excluding  said  evidence  unnecessary,  as  it  is  well  set- 
tled that  when  competent  and  incompetent  evidence  is 
blended  together  and  offered  as  a  whole,  it  is  not  error 
to  sustain  an  objection  to  the  whole.  Jose  v.  Hunter 
(1916),  60  Ind.  App.  569,  103  N.  E.  392,  852. 

Appellant  also  predicates  error  on  the  alleged  mis- 
conduct of  appellee's  counsel.  The  record  discloses  that 
on  the  trial  one  of  appellant's  witnesses,  in  re- 
15-17.  sponse  to  a  question  asked  him  on  cross-exam- 
ination, denied  making  a  certain  statement  before 
the  jury,  and  thereupon  one  of  appellee's  attorneys 
made  the  following  remark:  "That  is  a  job  for  the 
prosecuting  attorney  for  perjury."  Appellant  there- 
upon moved  the  court  "to  set  aside  the  submission  and 
discharge  the  panel  in  the  cause,  on  account  of  the  re- 
marks of  counsel."  This  motion  was  overruled,  and  ap- 
pellant duly  excepted.  The  remark  of  counsel  was  im- 
proper, but  the  wrong  was  not  incurable.  Hence,  the 
only  relief  to  which  appellant  was  entitled  was  to  have 
the  jury  admonished  to  disregard  the  remark.  This 
was  not  done,  but  appellant  is  not  in  a  position  to  com- 
plain of  any  failure  of  the  court  in  that  regard,  as  it 
made  no  motion  or  request  for  such  action.  The  only 
step  taken  by  appellant  was  to  move  the  court  to  set 
aside  the  submission  and  discharge  the  jury.  As  the 
remark  was  not  of  such  a  nature  as  to  be  incurable,  it 
was  not  a  ground  for  such  action.  Hence  appellant  was 
not  harmed  by  the  refusal  of  the  court  to  sustain  its 
said  motion.    Cleveland,  etc.,  R.  Co.  V.  Clark  (1918), 
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52  Ind.  App.  646,  99  N.  E.  777 ;  Southern  Ind.  R.  Co.  v. 
Fine  (1904),  163  Ind.  617,  72  N.  E.  589;  Cleveland,  etc., 
R.  Co.  V.  HaMey  (1908),  170  Ind.  204,  82  N.  E.  1025, 
84  N.  E.  13,  16  L.  R.  A.  (N.  S.)  527,  16  Ann.  Cas.  1; 
Vandalia  Coal  Co.  v.  Price  (1912),  178  Ind.  546,  97  N. 
E.  429. 

Appellant  contends  that  the  judgment  should  be  re- 
versed because  the  answers  to  certain  interrogatories 
submitted  to  the  jury  are  not  supported  by  any 

18.  evidence.     Such  insufficiency  of  evidence  is  only 
properly  assignable  as  a  cause  for  a  new  trial 

where  the  answers  are  in  irreconcilable  conflict  with 
the  general  verdict,  thereby  necessitating  judgment  on 
such  answers.  Vandalia  Coal  Co.  v.  Price,  supra.  The 
evidence  fails  to  disclose  that  the  jury,  in  making  an-^ 
swers  to  the  interrogatories  submitted,  sought  to  evade 
its  duty  as  asserted  by  appellant.  For  the  reasons 
stated,  appellant's  contention  is  not  ground  for  reversal. 
Appellant  also  contends  that  the  damages  are  excess- 
ive. An  examination  of  the  record  discloses  that  there 
is   substantial   evidence  that  appellee  received 

19.  serious  and  painful  injuries,  from  which  she  was 
still  suffering  at  the  time  of  the  trial,  and  from 

which  she  would  probably  continue  to  suffer  for 
an  indefinite  period.  The  amount  of  damages  assessed 
was  not  so  large  as  to  induce  the  court  to  believe  that 
the  jury  must  have  acted  from  prejudice,  partiality  or 
corruption.  Under  these  circumstances  the  judgment 
will  not  be  reversed  on  such  grqund.  Indianapolis,  etc., 
Transit  Co.  v.  Reeder  (1912),  51  Ind.  App.  533,  100  N. 
E.  101. 

The  instructions  to  the  jury  consist  of  nineteen  re- 
quested by  appellant,  seven  requested  by  appellee,  and 
seven  given  by  the  court  on  its  own  motion.  Appellant 
also  tendered  seventeen  instructions,  which  the  court 
irefused  to  give.    Exceptions  were  taken  by  appellant 
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to  the  action  of  the  court  in  giving  the  fourteen  in- 
structions not  included  in  its  request,  and  in  refusing 
to  give  the  seventeen  instructions  tendered  by  it.  The 
brief  of  appellant  contains  specific  propositions  or 
points  with  reference  to  the  action  of  the  court  on  each 
of  the  thirty-one  instructions,  concerning  which  it 
claims  the  court  made  erroneous  rulings.  We  have 
carefully  considered  the  action  of  the  court  with  ref- 
erence to  each  of  said  instructions,  but  it  is  obvious  that 
it  would  unduly  extend  this  opinion  to  set  out  each  of 
said  instructions,  and  discuss  all  objections  made  thereto 
at  length.  For  this  reason  the  space  devoted  to  each 
instruction  must  be  brief. 

Appellant's  objections  to  the  giving  of  instruction 
No.  1,  requested  by  appellee,  are  in  substance  as  fol- 
lows: That  it  invaded  the  province  of  the  jury  by 
assuming  that  appellant  was  guilty  of  negligence ;  that 
it  made  appellant  an  insurer  of  notice  to  travelers  re- 
garding its  intention  to  occupy  the  crossing,  regardless 
of  whether  they  were  in  the  exercise  of  ordinary  care 
to  discover  the  presence  or  absence  of  warning;  and 
that  it  permitted  the  jury,  in  determining  whether  the 
notice  given  by  appellant  of  the  intended  use  of  the 
crossing  was  such  as  ordinary  care  requires,  to  consider 
all  the  facts  and  circumstances  in  evidence  with  respect 
to  the  crossing,  regardless  of  whether  it  knew  of  such 
conditions  or  was  chargeable  with  knowledge  thereof. 

Respecting  the  first  objection,  it  suffices  to  say  Qiat 

when  we  consider  the  word  "if"  in  the  clause  cited  by 

appellant  as  introducing  a  condition,  the  instruc- 

20.  tion  is  free  from  the  assumption  which  appellant 
attributes  to  it.  This  is  a  permissible  and  com- 
mon use  of  such  word,  and  it  was  evidently  so  used  in 
this  instance. 

The  second  objection  is  not  well  taken,  as  the  notice 
specified  in  the  instruction  is  limited  to  that  "reasonably 
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necessary"  to  warn  travelers.    This  would  not 

21.  include  such  unusual  or  special  notice  as  might 
be  required  for  the  protection  of  travelers  who 

were  indifferent  to  their  own  safety.    Appellant  was 

not  harmed  by  any  inaccuracy  in  the  instruction  as 

indicated  by  its  third  Objection,  since  there  is  no  claim, 

or  basis  for  a  claim,  that  there  was  any  condi- 

22.  tion  about  the  crossing  in  question  which  the  jury 
might  have  considered  to  the  prejudice  of  appel- 
lant under  the  language  used.    We  conclude  that  there 
was  no  reversible  error  in  giving  said  instruction. 

Instruction  No.  2,  given  at  the  request  of  appellee, 
relates  to  the  statutory  duty  of  appellant  with  reference 
to  sounding  the  whistle  and  ringing  the  bell  of 
1.  the  locomotive  engine  as  it  approached  the  cross- 
ing. Appellant  contends  that  the  court  erred  in 
giving  this  instruction  because  there  are  no  averments 
in  the  complaint  as  to  the  requirements  of  the  statute 
in  that  regard.  This  contention  cannot  be  sustained, 
as  such  averments  were  not  essential  in  order  to  permit 
the  introduction  of  evidence  of  the  violation  of  such 
statute,  and  a  consideration  of  such  fact  in  determining 
appellant's  negligence.  Chicago,  etc.,  R.  Co.  v.  Barnes, 
supra;  Vandalia  R.  Co.  v.  Stringer  (1915),  182  Ind.  676, 
106  N.  E.  865,  107  N.  E.  673 ;  Chicago,  etc.,  R.  Co.  V. 
Biddinger  (1916),  63  Ind.  App.  30,  113  N.  E.  1027.  It 
it  also  urged  in  this  connection  that  the  complaint  does 
not  aver  a  failure  on  the  part  of  appellant  to  observe 
such  statutory  requirements.  In  this  appellant  is  in 
error,  as  it  is  expressly  alleged  "that  said  defendant 
carelessly  and  negligently  failed  to  blow  any  whistle  or 
ring  any  bell,  or  give  any  warning  whatever  of  the 
approach  of  said  train."  We  conclude  that  the  conten- 
tion of  appellant  with  reference  to  said  instruction  is 
not  well  taken. 

Appellant's  first  objection  to  instruction  No.  3,  given 
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at  the  request  of  appellee,  is  the  same  as  the  first  objec- 
tion made  to  said  instruction  No.  2,  and,  in  view  of 
what  we  have  said  above,  does  not  require  further  con- 
sideration. The  two  remaining  objections  to  said  in- 
struction are  without  merit. 

Instruction  No.  4  relates  to  the  degree  of  care  re- 
quired of  appellee  in  approaching  the  crossing  in  order 
to  be  free  from  negligence.    Appellant  contends 

23.  that  by  the  language  of  said  instruction  appellee 
was  only  required  to  exercise  that  degree  of  care 

that  ordinarily  prudent  persons  would  have  exercised  and 
that  this  was  error.  We  are  of  the  opinion  that  the 
instruction,  taken  as  a  whole  and  fairly  construed,  in- 
formed the  jury  that  appellee  was  bound  to  use  ordi- 
nary care  in  approaching  the  crossing,  which  is  a  cor- 
rect statement  of  the  law.  Appellant  also  criticises  in- 
struction No.  5,  given  at  the  request  of  appellee.  This 
instruction,  as  well  as  said  instruction  No.  4,  met  the 
approval  of  the  court  in  the  case  of  Cleveland,  etc.,  R, 
Co.  V.  Lynn  (1912),  177  Ind.  311,  95  N.  E.  577,  98  N. 
E.  67.  It  is  applicable  to  the  facts  of  this  case,  and 
could  not  have  led  the  jury  to  believe  that  appellee, 
having  listened  once,  might  thereafter  make  no  further 
use  of  her  sense  of  hearing,  as  appellant  contends. 
There  was  no  error  in  giving  said  instructions. 

Appellant's  objection  to  instruction  No.  6,  given  at 

the  request  of  appellee,  is  based  on  the  fact  that  it  states 

that  persons  who  desire  to  cross  a  railroad  track 

24.  at  a  point  where  a  highway  crosses  the  same  have 
a  right  to  do  so,  and  are  only  required  to  exercise 

ordinary  care  in  so  doing.  It  claims  that  this  state- 
ment is  too  broad,  and  should  have  been  qualified  by 
the  rule  of  law  that  a  railroad  company,  having  given 
notice  of  its  intention  to  use  a  crossing,  has  priority, 
even  over  a  traveler  who  has  exercised  ordinary  care. 
The  jury  in  a  prior  instruction  had  been  fully  informed 
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as  to  a  railroad  company's  priority  of  right  to  use  a 
public  crossing  conditioned  on  having  given  proper 
notice  of  such  intention.  This  was  sufficient  to  render 
harmless  any  omission  in  the  instruction  in  that  re- 
gard, under  the  rule  that  it  is  not  necessary  to  state  all 
the  law  applicable  to  a  case  in  one  instruction,  but  that 
it  suffices  if  the  instructions,  taken  as  a  whole,  correctly 
state  the  law  involved.  American  Maize  Products  Co. 
V.  Widiger  (1917),  186  Ind.  227,  114  N.  E.  457. 

Instruction  No.  7,  given  at  the  request  of  appellee, 
is  not  rightfully  subject  to  the  criticism  directed  against 
it  by  appellant.  It  relates  to  the  matter  of  damages  re- 
coverable in  the  event  the  jury  should  find  for  appellee, 
and  is  not  seriously  objectionable  considered  alone,  but 
when  taken  in  connection  with  instruction  No.  23,  given 
at  the  request  of  appellant,  its  giving  was  clearly  not 
error. 

Appellant  contends  that  instruction  Nos.  1  and  2, 
given  by  the  court  on  its  own  motion,  are  erroneous,  as 
they  omit  the  element  of  negligence  on  the  part 
25-26.  of  appellee's  husband,  which  it  asserts  would  pre- 
clude a  recovery  under  the  circumstances  of  this 
case.  We  cannot  concur  in  this  contention.  The  neg- 
ligence of  the  driver  of  an  automobile,  as  a  general  rule, 
is  not  chargeable  to  another  occupant  thereof.  WaborSh 
R.  Co.  v.  McNown  (1913),  53  Ind.  App.  116,  99  N.  E. 
126,  100  N.  E.  383.  The  record  fails  to  disclose  any 
evidence  which  would  render  such  rule  inapplicable  in 
this  case.  Appellant  cites  the  concluding  sentence  in 
instruction  No.  2,  given  by  the  court  at  the  request  of 
appellee,  in  support  of  its  contention,  but  this  sentence 
is  more  favorable  to  appellant  than  the  law  warrants, 
as  the  negligence  of  appellee's  husband,  if  any,  could 
not  relieve  appellant  of  liability  if  it  merely  contributed 
to  her  injury,  as  stated  therein.  In  order  to  do  so, 
such  negligence  must  have  been  the  sole  proximate  cause 
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of  appellee's  injury.     Lake  Erie,  etc.,  R.  Co.  V.  Reed 
(1914),  57  Ind.  App.  65,  103  N.  E.  127. 

Appellant  further  contends  that  the  following  state- 
ment in  said  instruction  No.  2  renders  the  same  errone- 
ous :  "She  (appellee)  is  not  bound  to  prove  all 
27-28.  the  separate  causes  of  negligence  alleged,  but 
she  is  bound  to  prove,  before  recovery  may  be 
had,  some  act  of  negligence  of  the  defendant  alleged  in 
tjie  complaint."  One  of  the  acts  of  negligence  alleged 
in  the  complaint  is  a  failure  to  sound  the  whistle  and 
ring  the  bell  as  the  train  in  question  approached  the 
crossing.  The  jury,  in  answer  to  the  interrogatories 
submitted,  found  that  appellant  was  guilty  of  this  al- 
leged failure.  This  omission  constitutes  negligence  per 
se  on  the  part  of  appellant.  The  jury  also  found  spe- 
cially that  appellee  and  her  husband,  as  they  approached 
the  crossing,  stopped  a  short  distance  therefrom,  opened 
the  curtains  of  the  automobile  in  which  they  were  rid- 
ing, and  looked  and  listened  for  an  approaching  train; 
that  at  such  time  they  had  good  hearing,  and  keen  sight, 
and  were  so  situated  that,  had  appellant  given  any  signal 
indicating  its  intention  to  run  its  train  over  said  cross- 
ing at  said  time,  they  could  have  detected  the  same; 
that,  failing  to  see  or  hear  anything  to  indicate  the  ap- 
proach of  a  train,  they  attempted  to  drive  over  said 
crossing,  and  in  so  doing  their  automobile  was  struck 
by  appellant's  engine.  These  facts  establish  one  of  the 
alleged  acts  of  negligence,  and  show  that  it  was  the 
proximate  cause  of  appellee's  injuries.  It  follows  that 
appellant  was  not  harmed  by  the  giving  of  said  instruc- 
tion, even  if  the  conu)laint  alleges,  as  appellant  claims, 
that  other  acts  which  cannot  be  the  basis  of  recovery 
were  acts  of  negligence.  Lake  Shore,  etc.,  R.  Co.  V. 
Myers  (1912),  52  Ind.  App.  59,  98  N.  E.  654,  100  N. 
E.  313.  There  was  no  error  in  giving  either  of  said  in- 
structions Nos.  1  and  2. 
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Appellant  urges  as  an  objection  to  instruction  No.  3, 
given  by  the  court  on  its  own  motion,  that  it  only  re- 
quires of  appellee  such  care  as  an  ordinarily  pru- 

28.  dent  person  would  have  exercised,  instead  of  such 
care  as  an  ordinarily  prudent  person  should  have 

exercised,  or  such  care  as  an  ordinarily  prudent  person, 
acting  prudently,  would  have  exercised.  The  following 
cases  indicate  that  this  objection  is  without  merit. 
Vivian  Collieries  Co.  v.  CahaU  (1916),  184  Ind.  473,  110 
N.  E.  672 ;  City-  of  Decatur  v.  Eady  (1917) ,  186  Ind.  205, 
115  N.  E.  577,  L.  R.  A.  1917E  242;  Shirley  Hill  Coal 
Co.  v.  Moore  (1914),  181  Ind.  513,  103  N.  E.  802; 
Virgin  v.  Lake  Erie,  etc.,  R.  Co.  (1913),  55  Ind.  App. 
216, 101  N.  E.  500 ;  Union  Traction  Co.  v.  Berry,  Admr. 
(1919),  188  Ind.  514,  121  N.  E.  655,  124  N.  E.  737. 
Moreover,  the  jury  was  informed  by  an  instruction 
given  at  the  request  of  appellant  that  it  was  the  duty 
of  a  traveler  about  to  use  a  highway  crossing,  inter- 
sected by  a  railroad  track,  to  exercise  such  care  as  a 
reasonable,  prudent  person,  acting  prudently,  would 
exercise,  in  view  of  the  circumstances. 

Appellant  makes  the  further  contention  that  the  in- 
struction is  so  worded  as  to  permit  the  jury  to  find  ap- 
pellant negligent  for  failing  to  install  crossing 

29.  gates,  automatic  wigwag  signals,  or  other  like 
safety  devices.     It  suffices  to  say  in  answer  to 

this  criticism  that  any  finding  the  jury  may  have  made 
in  that  regard  would  not  affect  the  liability  of  appellant, 
since  the  answers  to  the  interrogatories  show,  as  herein 
before  indicated,  that  the  failure  to  give  the  statutory 
crossing  signals  was  the  proximate  cause  of  appellee's 
injuries.  There  was  no  error  in  giving  said  instruction. 
Instruction  No.  4,  given  by  the  court  on  its  own  mo- 
tion, relates  to  the  credibility  of  witnesses.  Appellant's 
criticism  of  the  same  does  not  indicate  to  us  that  the 
court  erred  in  giving  it.    We  have  heretofore  set  out 
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the  substance  of  instruction  No.  5,  given  by  the  court 
on  its  own  motion,  in  considering  the  admissibility  of 
certain  evidence.  From  what  we  have  said  in  that  con- 
nection, it  is  evident  that  the  instruction  is  more  favor- 
able to  appellant  than  the  facts  warrant,  as  a  portion 
of  the  evidence  referred  to  therein  was  admissible  for 
a  purpose  outside  of  that  to  which  it  was  limited.  The 
court  did  not  err  in  giving  said  instruction.  Appellant 
also  bases  error  on  the  action  of  the  court  in  giving  in- 
structions Nos.  6  and  7  on  its  motion,  but  it  is  so  ap- 
parent that  there  was  no  reversible  error  in  giving 
either  of  them  that  we  do  not  deem  it  necessary  to  pro- 
long this  opinion  by  discussing  the  criticism  made 
against  the  same. 

Appellant  contends  that  the  court  erred  in  refusing 
to  give  instructions  Nos.  1,  3,  8,  10,  12,  16,  17,  19,  20, 
21,  22,  26,  27,  28,  29,  32  and  36.'  Said  instruction  No. 
1  is  a  peremptory  instruction  to  return  a  verdict  in 
favor  of  appellant.  It  is  urged  in  support  of  the  error, 
based  on  the  refusal  to  give  this  instruction,  that  the 
evidence  failed  to  establish  any  act  of  negligence,  prop- 
erly pleaded,  upon  the  part  of  appellant,  and  that  the 
evidence  most  favorable  to  appellee  shows  her  to  have 
been  guilty  of  contributory  negligence.  We  are  of  the 
opinion,  as  heretofore  indicated,  that  the  evidence  is 
of  such  a  character,  as  to  prevent  us  from  sustaining 
appellant's  contention  on  either  of  the  propositions 
stated.  The  court  did  not  err  in  refusing  to  give  said 
instruction. 

Appellant's  instruction  No.  10,  refused  by  the  court, 

relates  to  the  rate  of  speed  of  the  train  at  the  time  of 

the  alleged  collision,  as  bearing  on  the  question 

30.   of  negligence  in  its  operation.     The  jury  found, 

by  interrogatory  No.  16  submitted  at  the  request 

of  appellant,  that  the  rate  of  speed  of  the  train  as  it 

reached  the  crossing  was  from  six  to  eight  miles  per 
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hour.  This  was  in  effect  a  finding  in  appellant's  favor 
on  the  question  covered  by  said  instruction,  and  hence 
the  action  of  the  court  in  refusing  to  give  the  same  was 
harmless.  Louisville,  etc.,  Traction  Co.  v.  LotHch 
(1915),  59  Ind.  App.  426,  106  N.  E.  903;  New  York, 
etc.,  R.  Co.  V.  Lind  (1913),  180  Ind.  38,  102  N.  E.  449. 

Instruction  No.  22,  tendered  by  appellant  and  refused 
by  the  court,  if  given,  would  have  informed  the  jury 
that  if  it  found  that  appellee  is  not  entitled  to 
31-32.  recover  then  it  would  have  no  occasion  to  con- 
sider the  question  of  damages,  or  the  character 
or  extent  of  appellee's  injuries.  Appellant  was  not 
harmed  by  the  refusal  of  the  court  to  give  this  instruc- 
tion, since  the  jury  found  that  appellee,  under  the  evi- 
dence, was  entitled  to  recover. 

As  to  the  alleged  errors  in  refusing  to  give  the  re- 
mainder of  said  instructions,  tendered  by  appellant,  it 
suffices  to  say  that  each  of  said  instructions  were  sub- 
stantially covered  by  other  instructions  given.  It  fol- 
lows that  the  court  did  not  err  in  refusing  to  give  the 
same.  Wright  V.  Fox  (1914),  56  Ind.  App.  315,  103  N. 
E.  442;  Bray  v.  Tardy  (1914),  182  Ind.  98,  105  N.  E. 
772. 

We  find  no  reversible  error  in  the  record.  Judgment 
afiirmed 

On  Petition  for  Rehearing. 

Batman,  J. — ^Appellant  has  filed  a  petition  for  a  re- 
hearing in  this  cause  in  which  it  asserts,  among  other 
things,  that  this  court  erred  in  holding  that  there  was 
no  reversible  error  in  the  action  of  the  trial  court  in 
admitting  certain  evidence,  and  in  giving  certain  in- 
structions with  reference  to  the  electric  bell,  which  it 
is  alleged  appellant  had  theretofore  established  at  the 
highway  crossing  in  question  for  the  purpose  of  warn- 
ing travelers  on  such  highway  of  the  proximity  of 
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trains.  In  this  connection  it  should  be  noted  that  the 
complaint  contains  the  following  allegations  with  ref- 
erence to  such  electric  bell :  "That  long  before  said  day 
the  defendant,  for  the  purpose  of  warning  travelers  ap- 
proaching said  highway  crossing  from  the  north  or  south, 
had  established  an  electric  bell  or  gong  near  said  cross- 
ing, which  was  supposed  to  and  intended  to  automat- 
ically ring  out  an  alarm  before  defendant's  said  trains 
approached  said  highway  crossing  in  ample  time  to 
warn  approaching  travelers  on  said  highway  of  the 
proximity  of  a  train  so  that  the  traveler  could  stop  his 
vehicle  before  approaching  said  track.  *  *  *  And 
gave  out  and  pretended  that  said  automatic  device  or 
gong  was  amply  sufficient  and  was  reliable  and  could 
and  would  give  all  persons  about  to  use  said  crossing 
ample  warning  of  all  approaching  trains.  *  *  * 
That  as  said  automobile  approached  said  crossing  said 
driver  *  *  *  and  this  plaintiff  both  looked  care- 
fully for  an  approaching  train  *  *  *  and  both 
listened  carefully  to  hear  if  said  automatic  device  was 
sounding.  That  they  neither  heard  any  sound  nor  saw 
any  sign  of  any  approaching  train  at  said  point,  and,  in 
good  faith  believing  that  no  train  was  approaching  said 
point,  carefully  approached  said  crossing.  *  *  * 
And  plaintiff  avers  that  said  defendant,  at  and  before 
said  time,  had  carelessly  suffered  and  permitted  said 
automatic  device  to  become  and  remain  out  of  repair 
so  that  the  same  failed  to  give  plaintiff  and  her  husband 
any  warning  of  the  train  of  defendant  which  was  at 
said  time  rapidly  approaching  said  crossing  from  the 
west." 

It  is  thus  made  apparent  that  one  of  the  acts  of  negli- 
gence on  which  appellee  relied  was  the  failure  of  appel- 
lant to  maintain  the  electric  bell  in  good  working  order, 
after  having  installed  it  for  the  purpose  alleged.  But 
appellant   contends   that  such   allegations  would   not 
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justify  the  court  in  admitting  evidence  and  giving  in- 
structions with  reference  to  such  bell.  It  bases  this 
contention  on  two  propositions  as  follows:  (1)  That 
there  was  no  law  imposing  a  duty  upon  it  to  maintain 
an  electric  bell  at  such  crossing,  and  hence  actionable 
negligence  could  not  be  predicated  on  such  failure;  (2) 
that,  even  if  the  law  imposed  such  duty,  knowledge  of 
the  alleged  defective  condition  of  such  bell  on  the  part 
of  appellant,  and  want  of  such  knowledge  on  the  part 
of  appellee,  would  be  essential  elements  in  an  action 
based  on  a  failure  to  discharge  such  duty;  neither  of 
which  are  alleged  in  the  instant  case. 

Respecting  the  first  proposition  asserted  by  appellant, 

it  may  be  said  that,  while  the  law  did  not  impose  upon 

appellant  the  specific  duty,  in  the  first  instance, 

33.  to  install  and  maintain  an  electric  bell  at  such 
crossing,  yet,  having  installed  such  bell  for  the 

purpose  alleged,  the  duty  rested  upon  it,  while  main- 
taining the  same,  to  use  reasonable  care  to  keep  it  in 
good  condition,  and  its  failure  so  to  do  would  be  an  act 
of  negligence.  Wabash  R.  Co.  v.  McNown  (1913),  53 
Ind.  App.  116,  99  N.  E.  126,  100  N.  E.  383. 

As  to  appellant's  second  proposition  it  must  be  ad- 
mitted that  knowledge  on  the  part  of  appellant,  and 
want  of  knowledge  on  the  part  of  appellee,  as 

34.  stated  above,  are  essential,  in  order  to  fasten 
liability  on  the  former  for  a  failure  to  discharge 

such  duty,  and  that  the  complaint,  as  to  this  element  of 
negligence,  fails  to  allege  such  material  facts.  How- 
ever, appellant  could  waive  such  defects,  and  in  fact  will 
be  held  to  have  waived  the  same  unless  they  are  spe- 
cifically pointed  out  in  the  memorandum  filed  with  its 
demurrer  to  the  complaint.  The  defects  alleged  in  such 
memorandum  are  substantially  as  follows:  The  com- 
plaint does  not  state  facts  sufficient  to  show  that  ap- 
VOL.  73—31 
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pellant  owed  appellee  any  duty,  or  that  appellant 
committed  a  breach  of  any  duty  which  it  owed  appellee, 
or  that  appellant  was  guilty  of  any  act  of  negligence. 
It  does  not  state  facts  which  show  that  appellee  was 
free  from  contributory  negligence,  but  the  facts  stated 
affirmatively  show  that  appellee  was  guilty  of  contribu- 
tory negligence.  It  does  not  state  facts  to  show  that 
the  alleged  negligence  of  appellant  was  the  proximate 
cause  of  appellee's  injuries,  but  the  facts  stated  show 
that  the  accident  in  question  resulted  proximately  from 
either  the  negligence  of  appellee,  or  from  the  combined 
negligence  of  appellee  and  appellant.  It  thus  appears 
that  the  objections  to  the  complaint  are,  in  the  main, 
stated  only  in  general  terms,  and  that  no  specific  refer- 
ence is  made  to  the  absence  of  allegations  with  refer- 
ence to  knowledge  on  the  part  of  appellant,  and  want 
of  knowledge  on  the  part  of  appellee,  of  the  defective 
condition  of  said  electric  bell.  If  a  party  wishes  to  have 
his  objections  to  the  sufficiency  of  a  pleading  considered, 
he  must  do  more  Uian  refer  to  the  same  in  general  terms 
in  the  memorandum  filed  with  his  demurrer  thereto. 
As  was  said  by  this  court  in  the  case  of  Stiles  v.  Hosier 
(1914),  56  Ind.  App.  88,  104  N.  E.  878,  in  referring  to 
the  act  requiring  the  filing  of  a  memorandum  with  a 
demurrer:  "Both  the  history  of  the  passage  of  such 
act  and  its  language  necessitate  the  conclusion  that  by 
it  the  legislature  intended  to  require  that  such  memo- 
randum should  point  out  in  clear,  explicit  and  unambigu- 
ous language  each  particular  insufficiency  of  the  plead- 
ing demurred  to,  on  which  the  demurring  party  relies ; 
and,  to  permit  him  to  cover  up  or  conceal  from  the  trial 
court  by  ambiguous  or  uncertain  language  or  phrase- 
ology the  objection  intended  to  be  urged  and  relied  on 
in  the  appellate  tribunal  would  be  to  defeat  the  intent 
and  purpose  of  the  law  and  make  it  a  weapon  by  which 
appellate  procedure  would  be  complicated  rather  than 
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simplified."  This  expression  has  been  expressly  ap- 
proved in  the  cases  of  GiUispie  V.  Darroch  (1915),  57 
Ind.  App.  482, 107  N.  E.  475,  and  Blair-Baker  Horse  Co. 
V.  Rmlroad  Transfer  Co.  (1915),  59  Ind.  App.  505,  108 
N.  E.  246.  In  the  later  case  of  Pittsburgh,  etc.,  R.  Co. 
V.  Baughn  (1919),  70  Ind.  App.  333, 123  N.  E.  422,  this 
court  said:  "The  day  of  filing  a  general  demurrer  to 
a  pleading  is  a  thing  of  the  past  in  Indiana,  and  the 
filing  of  a  memorandum  which  is  as  vague  and  indefinite 
as  the  general  demurrer  avails  nothing.  We  know  of 
no  good  reason  why  a  party  filing  a  demurrer  to  a  plead- 
ing should  not  be  as  specific  in  pointing  out  the  objec- 
tions to  the  trial  court  as  is  done  on  appeal."  In  the 
light  of  these  authorities  we  hold  that  the  defects  in  the 
complaint  which  appellant  now  urges  as  a  basis  for  its 
contention  that  the  trial  court  erred  in  admitting  the 
evidence  and  giving  the  instructions  under  considera- 
tion, have  been  waived. 

It  further  appears  that,  when  appellee  offered  evi- 
dence tending  to  show  that  a  duty  rested  on  appellant 
to  use  reasonable  care  to  maintain  said  bell  in 

35.  good  working  condition,  appellant  had  at  least 
constructive  knowledge  that  it  was  out  of  repair 
on  the  occasion  in  question;  that  appellee  knew  of  the 
existence  of  such  bell  and  the  purpose  for  which  it  was 
maintained  and  relied  upon  the  same  to  give  warning  of 
the  approach  of  a  train  at  the  time  she  received  her  in- 
juries; that  appellant,  acting  consistently  with  such 
waiver,  made  no  objections  to  its  admission,  based  on  a 
claim  that  such  facts  were  not  within  the  issues  ten- 
dered by  the  complaint.  The  alleged  objectionable  evi- 
dence having  been  received  under  these  circumstances, 
and  the  court  having  instructed  the  jury  with  reference 
to  the  act  of  negligence  which  it  tends  to  establish,  the 
complaint  will  be  deemed  amended  to  conform  to  the 
proof  made.     Grand  Trunk,  ^tc,  R.  Co.  v.  Thrift  Trtist 
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Co.  (1918),  68  Ind.  App.  198,  115  N.  E.  685,  116  N.  E. 
756;  Chicago,  etc.,  R.  Co.  v.  Barnes  (1918),  68  Ind.  App. 
354, 119  N.  E.  26 ;  Prudential  Ins.  Co.  v.  Ritchey  (1919) , 
188  Ind.  154,  119  N.  E.  369,  484.  Under  these  circum- 
stances  appellant  is  not  in  a  position  to  rightfully  com- 
plain of  the  action  of  the  court  in  admitting  the  evidence, 
or  in  giving  the  instructions  in  question.  The  petition 
for  rehearing  is  denied. 


Spencer,  Administrator,  v.  McCune. 

[No.  10,146.     Filed  February  3,  1920.     Rehearing  denied  April 
28,  1920.     Transfer  denied  June  18,  1920.] 

1.  Contracts. — Oral  Promise  to  Pay. — Assignment, — Actions. — 
Evidence. — Executors  and  Administorators. — Where  a  claim 
against  a  (decedent's  estate  is  founded  on  an  oral  promise  by 
decedent  to  repay  a  sum  of  money  loaned  to  her,  and  alleged 
to  have  been  assigned  to  claimant,  though  the  complaint  fails 
to  show  that  such  assig^nment  was  in  writing,  while  a  written 
assignment  was  put  in  evidence,  there  is  no  variance,  since  such 
assignment  was  merely  evidence  of  claimant's  right  of  action, 
and  not  a  necessary  part  of  the  complaint,    p.  486. 

2.  Parties.  —  Defect.  —^  Waiver, — Contracts, — Assignment, — Ex- 
ecutors and  Administratoors, — In  a  proceeding  on  a  claim  on 
oral  contract  against  a  decedent's  estate,  where  the  complaint 
shows  that  the  claim  in  suit  had  been  assigned,  and  that  the 
assignor  was  dead,  an  objection  that  the  assignor  was  not 
made  a  party  defendant,  under  §277  Bums  1914,  §276  R.  S. 
1881,  was  waived  by  failure  to  demur  to  the  complaint  on  that 
ground,    p.  487. 

3.  Limitation  of  Actions. — Voluntan^  and  Unconditional  Pay- 
menL—Effect— Under  §§303,  305  Bums  1914,  §§301,  303  R.  S. 
1881,  construed  together,  a  voluntary  and  unconditional  pay- 
ment on  a  debt  has  the  same  effect  to  revive  it  as  a  written 
acknowledgment  sig^ned  by  the  debtor,    p.  488. 

4.  Limitation  op  Actions. — Payment  of  Interest, — A  payment 
of  interest  is  as  effective  to  revive  a  debt  as  is  a  payment  of 
principal,    p.  488. 

5.  Limitation  of  Actions. — Pa/rt  Payment, — Time  of  Payment. 
— ^To  revive  a  debt  it  is  immaterial  whether  the  payment  pre- 
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cedes  or  follows  the  bar  of  the  statute,  since  the  debt  though 
barred  is  not  extinguished,  and  will  support  a  new  promise, 
p.  488. 

From  Marion  Probate  Court  (11,536) ;  Mahlon  E. 
Bash,  Judge. 

Action  on  claim  by  Mary  McCune  against  William  W. 
Spencer,  as  administrator  of  the  estate  of  Evadna  R. 
Emerson,  deceased.  From  a  judgment  for  claimant, 
the  administrator  appeals.    Affirmed. 

Spencer  &  Spencer  and  Carey  &  Karnes,  for  appel- 
lant. 
B.  F.  Watson,  for  appellee. 

Remy,  p.  J. — ^Appellee  filed  a  claim  against  the  'estate 
of  Evadna  'R.  Emerson,  deceased,  of  which  estate  ap- 
pellant is  the  administrator.  The  claim  having  been 
disallowed  was  transferred  to  the  issue  docket,  where 
trial  resulted  in  a  verdict  and  judgment  for  ap- 
pellee. The  only  error  assigned  is  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial. 

The  claim  as  filed,  and  which  became  the  complaint 
on  the  trial  of  the  cause,  omitting  caption  and  verifica- 
tion, is  as  follows:  "Mary  E.  McCune  says  that  the 
decedent,  Evadna  R.  Emerson,  was  indebted  to  her  in 
the  sum  of  $360.00  which  was  due  and  payable  at  the 
death  of  said  decedent,  said  claim  being  based  upon  the 
fact  that  the  decedent  had  borrowed  the  sum  of  $225.00 
from  claimant's  mother,  Cynthia  Meenach,  and  that  said 
Cynthia  Meenach  assigned  the  claim  and  chose  in  action 
she  held  against  said  Evadna  R.  Emerson  to  this  claim- 
ant ;  that  as  a  part  of  the  agreement  made  at  the  time 
said  money  was  borrowed  said  decedent  was  to  pay  6% 
interest  thereon  from  said  time  until  it  was  paid ;  that 
there  are  no  credits  or  deductions  to  which  such  estate 
is  entitled,  and  there  are  no  set-offs  or  counterclaims 
against  said  claim  that  have  come  to  plaintiff's  knowl- 
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edge,  and  that  the  same  is  justly  due  and  wholly  unpaid ; 
and  that  Cynthia  Meenach  is  long  since  dead." 

The  undisputed  evidence  is  in  substance  that  in  Janu- 
ary, 1907,  Cynthia  Meenach,  who  was  the  mother  of 
appellee  and  appellant's  decedent,  loaned  to  decedent 
$225,  taking  no  note  or  other  evidence  of  indebtedness 
therefor,  but  with  the  understanding  on  the  part  of  both 
that  decedent  was  to  pay  six  per  cent,  interest  for  the 
money  and,  if  the  principal  was  not  paid  until  after  the 
death  of  the  borrower,  the  same  was  to  be  paid  by  her 
estate ;  that  on  February  4,  1907,  before  her  death  in 
March,  1907,  Cjoithia  Meenach,  in  consideration  for 
services  performed  by  appellee,  made  a  written  assign- 
ment of  her  said  claim  to  appellee,  said  assignment  in 
writing  setting  forth  that  the  claim  was  for  money 
loaned  to  decedent,  and  was  assigned  to  appellee  for 
services  rendered  in  nursing  and  caring  for  assignor; 
that,  after  the  assignment,  appellant's  decedent  volun- 
tarily paid  to  appellee  some  interest  on  the  debt,  one 
payment  having  been  made  in  October,  1915 ;  and  there 
was  evidence  tending  to  show  that  no  payment  of  prin- 
cipal or  interest  had  been  made  for  more  than  six  years 
prior  to  October,  1915. 

It  is  first  contended  by  appellant  that  the  evidence 
shows  that  there  is  a  fatal  variance  between  the  com- 
plaint and  the  proof,  in  this,  that  the  complaint 

1.  is  based  upon  an  oral  assignment,  and  that  the 
evidence  shows  that  the  assignment  was  in  writ- 
ing. The  principle  urged  by  appellant  is  not  applicable. 
The  foundation  of  appellee's  action  is  not  the  written 
assignment,  but  the  oral  promise  on  the  part  of  de- 
cedent to  pay  the  sum  of  money  which  had  been  loaned 
to  her.  Anthony  v.  Masters  (1902),  28  Ind.  App.  239, 
62  N.  E.  505;  Clark  v.  Trueblood  (1896),  16  Ind.  App. 
98,  44  N.  E.  679 ;  Keith  V.  Champer  (1880) ,  69  Ind.  477 ; 
Treadway  v.  Cohh    (1862),   18  Ind.  36;  Stanford  V. 
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Broadway  Savings,  etc.,  Assn.  (1890),  122  Ind.  422,  24 
N.  E.  154.  It  follows  that  the  written  assignment  in- 
troduced in  evidence  by  appellee  was  merely  evidence  of 
appellee's  right  of  action,  and  not  a  necessary  part  of 
the  complaint.  There  is  no  variance  between  the  plead- 
ing and  proof. 

It  is  next  urged  by  appellant  that  his  motion  for  a 
new  trial  should  have  been  sustained  because  the  per- 
sonal representative  of  the  assignor  of  the  claim 

2.  sued  on  was  not  made  a  party  defendant,  citing 
§277  Bums  1914,  §276  R.  S.  1881,  which  provides 
that,  in  an  action  by  the  assignee  of  a  claim  arising  out 
of  contract,  the  assignor  must  be  made  a  party  defend- 
ant. The  complaint  shows  on  its  face  that  the  claim  in 
suit  had  been  assigned  to  appellee's  decedent,  and  that 
Cynthia  Meenach,  the  assignor,  is  deceased.  Under 
such  circumstances,  the  defect  of  parties  complained  of 
was  waived  by  appellant's  failure  to  demur  to  the  com- 
plaint on  that  ground.  Carskaddon  V.  Pine  (1900),  154 
Ind.  410,  56  N.  E.  844;  Damall  V.  Simpkins  (1894),  10 
Ind.  App.  469,  38  N.  E.  219. 

Error  is  predicated  upon  the  action  of  the  court  in 
refusing  to  give  to  the  jury  the  following  instruction 
tendered  by  appellant :  "If  you  find  from  the  evidence 
that  the  claim  and  account  claimed  to  have  been  as- 
signed was  due  more  than  six  years  prior  to  October, 
1915,  and  that  no  payment,  either  of  interest  or  other- 
wise, has  been  made  thereon  within  six  years  prior  to 
said  October,  1915,  then  any  payment  of  interest  in  Oc- 
tober, 1915,  would  not  revive  said  account  and  the  col- 
lection of  said  account  is  barred  by  the  Statute  of 
Limitations,  and  your  verdict  should  be  in  favor  of  the 
estate  of  Evadna  R.  Emerson." 

It  is  conceded  by  appellant  that  a  voluntary  payment 
by  his  decedent,  either  of  principal  or  interest,  before 
the  claim  was  barred  by  the  statute  of  limitations  had 
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run  would  have  been  such  an  acknowledgment  of 
3-5.  the  debt  as  would  have  started  the  running  of 

the  statute  anew  from  the  date  of  such  payment ; 
but  he  contends  that  a  mere  payment  of  interest  after 
the  claim  had  been  barred  by  the  statute  could  not  have 
that  effect.  In  support  of  this  contention  appellant 
cites  §303  Bums  1914,  §301  R.  S.  1881,  of  the  statute 
of  limitations,  which  provides  that:  "No  acknowl- 
edgment or  promise  shall  be  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  the  case  out  of  the 
provisions  of  this  act,  unless  the  same  be  contained  in 
some  writing  signed  by  the  party  to  be  charged 
thereby."  Appellant  has,  however,  overlooked  §305 
Burns  1914,  §303  R.  S.  1881,  of  the  statute  which  pro- 
vides that  "Nothing  contained  in  the  preceding  sections 
shall  take  away  or  lessen  the  effect  of  any  pajnnent  made 
by  any  person."  Under  these  sections  of  the  statute, 
when  construed  together,  a  voluntary  and  unconditional 
payment  on  a  debt  has  the  same  effect  as  a  written  ac- 
knowledgment signed  by  the  debtor.  1  Wood,  Limita- 
tions (4th  ed.)  603,  and  cases  cited.  It  is  well 
established  in  this  state  that  a  pajmient  of  interest  is  as 
effective  to  revive  the  debt  as  is  a  pajmient  of  principal. 
MacMillan  v.  Clements  (1904),  33  Ind.  App.  120,  70 
N.  E.  997.  It  is  immaterial  whether  the  pajnnent  pre- 
cedes or  follows  the  bar  of  the  statute.  A  debt  barred 
by  the  statute  of  limitations  is  not  extinguished; 
though  unenforceable  at  law,  it  is  nevertheless  a  suffi- 
cient consideration  for  a  new  promise.  The  pajnnent 
of  interest  by  appellant's  decedent  in  October,  1915,  as 
shown  by  the  evidence,  took  place  before  the  commence- 
ment of  this  action,  and  was  made  voluntarily  and  with- 
out qualification,  and  operated  to  remove  the  bar  of  the 
statute  of  limitations.  1  Wood,  Limitations  (4th  ed.) 
431.  See,  also,  Kisler  v.  Sanders  (1872),  40  Ind.  78; 
Ketcham  v.  Hill  (1873),  42  Ind.  64,  81;  Christian  v. 
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State,  ex  rel.  (1893),  7  Ind.  App.  417,  34  N.  E.  825. 
The  court  did  not  err  in  refusing  to  give  said  instruc- 
tion.   The  instructions  taken  as  a  whole  fairly  present 
the  law  of  the  case. 
We  find  no  error.    Judgment  affirmed. 


Myer  v.  Children's  Aid  Association  et  al. 

[No.  10,463.    Filed  June  27, 1920.] 

1.  Amicus  Curiae. — Appearance, — Discretion  of  Court. — In  an 
action  to  restrain  a  city  board  of  health  from  paying  money 
to  a  charitable  association,  it  was  not  error  for  the  trial  court 
to  permit  the  chamber  of  commerce  of  the  city  to  appear  as 
amicus  curiae,  it  bein^  a  matter  of  judicial  discretion,    p.  490. 

2.  Municipal  Corporations. — Aiding  Private  Charitable  Cor- 
poration,— A  city  board  of  health  may  appropriate  money  to  a 
children's  aid  association,  a  private  corporation  organized  to  do 
charitable  work,  and  which  can  receive  no  i)ecuniary  profit 
therefrom,    p.  490. 

From  Marion  Superior  Court  (A2,035) ;  Linn  D.  Huy, 
Judge. 

Action  by  Martha  A.  Myer  against  the  Children's  Aid 
Association  and  others.  From  a  judgment  for  defend- 
ants, the  plaintiff  appeals.    Affirmed. 

Horace  F.  Harvey  and  H.  Clarence  AusUU,  for  ap- 
pellant. 

Leo  M.  Rappaport,  Albrecht  R.  C.  Kipp,  Samuel 
Ashby,  Harry  E,  Yockey  and  Dixon  Bynum,  for  appel- 
lees. 

Enloe,  p.  J. — By  this  action  the  appellant  sought  to 
restrain  the  board  of  health  of  the  city  of  Indianapolis 
from  paying  any  money  to  the  Children's  Aid  Associa- 
tion, of  said  city,  and  the  city  comptroller  from  drawing 
any  warrant,  and  the  city  treasurer  from  paying  any 
warrant  to  said  association. 
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Issues  were  duly  made  and  the  cause  submitted  to  the 
court  for  trial,  with  request  that  the  court  make  a  spe- 
cial finding  of  the  facts  and  state  its  conclusions  of  law 
thereon.  This  the  court  did,  stating  its  conclusions  of 
law  favorable  to  the  appellees,  and  rendered  judgment 
accordingly  that  the  plaintiff  take  nothing  by  her  com- 
plaint, and  that  defendants  recover  costs.  The  Indian- 
apolis chamber  of  conmierce  was,  on  motion,  permitted 
to  appear  in  said  proceedings  as  amicus  curiae. 

Appellant's  motion  for  a  new  trial  having  been  over- 
ruled, this  appeal  is  prosecuted. 

Complaint  is  first  made  of  the  action  of  the  court  in 

permitting  the   chamber  of  conmierce  to  appear  as 

amicus  curiae.     In  this  there  was  no  error.  This 

1.  was  a  matter  of  judicial  discretion,  and  courts 
have  always,  when  matters  of  public  concern 

were  involved,  exercised  great  liberality  in  admitting 
such  parties. 

It  is  next  urged  that  the  findings  of  the  court  are 
not  sustained  by  sufficient  evidence.  We  have  read  the 
entire  record,  and  there  is  some  evidence  to  sustain  each 
and  every  finding.  The  findings  support  the  conclusions 
of  law,  and  the  judgment  is  in  accordance  with  said 
conclusions. 

The  contention  of  appellant  is,  as  we  gather  from  her 
brief,  that,  as  the  Children's  Aid  Association  is  a 
private  corporation,  the  board  of  health  had  no  warrant 
or  authority  of  law  to  make  any  appropriation  to  it, 
and  therefore  the  injunction  should  have  been  granted. 

Obviously  the  board  of  health  could  not  take  personal 

supervision  of  all  the  charitable  work  to  be  done  within 

the  city  of  Indianapolis ;  it  must  act  in  this  mat- 

2.  ter  through  agents,  and  it  can  make  no  difference, 
so  far  as  the  work  is  concerned,  whether  it  acts 

through  individuals  or  acts  through  a  society,  such  as 
the  Children's  Aid  Association — a  society  organized 
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under  the  law  for  doing  charitable  work,  and  which  can 
receive  no  pecuniary  profit  therefrom — ^as  was  done  in 
this  case.  In  Hager  v.  Kentucky,  etc.,  Home  Society 
(1904),  119  Ky.  235,  83  S.  W.  605,  67  L.  R.  A.  815,  the 
court  said:  "These  authorities  clearly  settle  that  the 
vital  point  in  all  such  appropriations  is  whether  the  pur- 
pose is  public;  and  that,  if  it  is,  it  does  not  matter 
whether  the  agency  through  which  it  is  dispensed  is 
public  or  not;  that  the  appropriation  is  not  made  for 
the  agency,  but  for  the  object  which  it  serves ;  the  test 
is  in  the  end,  not  in  the  means."  See,  also,  Bullock  v. 
Billheimer  (1911),  175  Ind.  428,  94  N.  E.  763. 

We  find  no  error  in  this  record.    Judgment  affirmed. 

Remy,  J.,  not  participating. 


Indian  Creek  Coal  and  Mining  Company  v. 

Beach. 

[No.  10,734.    Filed  June  22, 1920.] 

Master  and  Servant. — WorkTMu's  Compensation  Act, — Notice  of 
Injury. — Bookkeeper's  Knowledge  of  Injury, — The  fact  that  an 
employe,  in  the  course  of  a  conversation,  informed  his  em- 
ployer's bookkeeper  that  he  had  been  injured  did  not  dispense 
with  the  necessity  of  giving  the  employer,  a  mining  corporation, 
the  notice  of  injury  required  by  §22  of  the  Workmen's  Com- 
pensation Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp. 
1918),  which  notice,  under  §23  of  the  act,  must  be  given  per- 
sonally to  the  employer  or  to  any  of  his  agents  upon  whom  a 
summons  in  a  civil  action  may  be  served. 

From  the  Industrial  Board  of  Indiana. 

Proceeding  for  compensation  under  the  Workmen's 
Compensation  Act  by  Cora  Beach  against  the  Indian 
Creek  Coal  and  Mining  Company.  From^  an  award  for 
applicant,  the  defendant  appeals.    Reversed. 

Charles  E.  Henderson  and  James  L.  Murray,  for  ap- 
pellant. 
John  A.  Riddle,  for  appellee. 
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Enloe,  p.  J. — One  Paris  H.  Beach  was,  November  29, 
1917,  an  employe  of  the  appellant  company,  and  it  is 
claimed  that  on  said  date  he  received  an  injury  by  being 
struck  in  the  pit  of  the  stomach,  while  engaged  at  his 
work,  by  a  "jack  pipe,"  which  then  and  there  fell.  On 
July  5,  1919,  said  Paris  H.  Beach  filed  an  application 
before  the  Industrial  Board  for  the  adjustment  of  his 
claim  for  compensation  for  said  alleged  injury.  The 
case  was  first  heard  by  one  member  of  the  board,  but 
before  an  award  was  made  said  Paris  H.  Beach  died  of 
cancer  of  the  stomach.  Thereafter  by  agreement  of 
the  parties,  his  widow,  Cora  Beach,  was  substituted  as 
a  party  to  the  action.  The  one  member  of  the  board 
who  heard  said  cause  made  an  award  allowing  the  appel- 
lee compensation  at  $13.20  per  week  for  300  weeks  and 
burial  expenses  not  exceeding  $100.  Application  was 
duly  made  for  the  review  of  such  award  by  the  full  In- 
dustrial Board,  which  application  was  granted  and  such 
review  had. 

Upon  review  by  the  full  board,  said  board  by  a  major- 
ity of  its  members  made  the  following  finding: 
"♦  *  *  and  the  full  Board  having  heard  the  argu- 
ment of  counsel,  having  reviewed  the  original  evidence, 
and  being  fully  advised  in  the  premises  finds,  by  a  ma- 
jority of  its  members  that  on  the  29th  day  of  November, 
1917,  one  Paris  H.  Beach  was  in  the  employment  of  the 
defendant  at  an  average  weekly  wage  in  excess  of 
twenty-four  dollars ;  that  on  said  date  he  received  a  per- 
sonal injury  by  an  accident  arising  out  of  and  in  the 
course  of  said  emplojmient,  which  resulted  in  his  death 
on  the  24th  day  of  July,  1919.  That  the  defendant  had 
actual  knowledge  of  the  injury  to  the  said  Paris  H. 
Beach  on  the  first  or  second  day  after  it  occurred  and 
had  actual  knowledge  of  his  death  immediately  after  it 
occurred.  That  the  said  Paris  H.  Beach  left  as  his  sole 
and  only  dependent,  the  plaintiff  Cora  Beach,  his  wife, 
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with  whom  he  was  living  at  the  time  of  his  injury  and 
death."  Upon  which  finding  by  a  majority  of  its  mem- 
bers, it,  by  a  majority  of  its  members,  made  the  same 
award  heretofore  stated.  From  this  award  this  appeal 
is  prosecuted,  and  the  appellant  alleges  that  "the  award 
of  the  full  Industrial  Board  of  Indiana  is  contrary  to 
law." 

The  appellant  contends  that  the  award  is  contrary 
to  law  for  the  reason  "that  the  uncontradicted  evidence 
shows  that  no  notice  of  any  accident  or  injury  to  the  de- 
ceased was  given  to  his  employer,  and  that  his  employer 
had  no  knowledge  6f  the  same  within  the  time  requir^^a 
by  the  statute." 

Section  22  of  the  Compensation  Act  (Acts  1915 
p.  392,  §80201  et  seq.  Bums'  Supp.  1918),  provides: 
"Every  injured  employe  or  his  representative  shall  im- 
mediately upon  the  occurrence  of  an  injury  or  as  soon 
thereafter  as  practicable  give  or  cause  to  be  given  to 
the  employer  written  notice  of  the  injury  and  the  em- 
ploye shall  not  be  entitled  to  physician's  fees  nor  to  any 
compensation  which  may  have  accrued  under  the  terms 
of  this  act,  prior  to  the  giving  of  such  notice :  unless  it 
can  be  shown  that  the  employer,  his  agent  or  representa- 
tive had  knowledge  of  the  injury  or  death,  or  that  the 
party  required  to  give  such  notice  had  been  prevented 
from  doing  so  by  reason  of  physical  or  mental  incapac- 
ity or  the  fraud  or  deceit  of  some  third  person,  or  for 
equally  good  reason :  but  no  compensation  shall  be  pay- 
able unless  such  written  notice  is  given  within  thirty 
days  after  the  occurrence  of  the  injury  or  death,  unless 
reasonable  excuse  is  made  to  the  satisfaction  of  the  In- 
dustrial Board  for  not  giving  such  notice." 

In  this  case  there  is  no  claim  that  any  written  notice 
was  given,  nor  are  any  of  the  reasons  mentioned  in  said 
section  for  not  giving  such  written  notice  offered  in 
this  case  save  and  except  the  first  only,  to  wit,  "that 
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the  appellant  had  actual  knowledge  of  the  said  alleged 
injury  on  the  first  or  second  day  after  the  same  oc- 
curred," and  that  therefore,  under  said  section  of  the 
statute,  no  notice  was  required. 

The  Industrial  Board  found,  in  accordance  with  the 
claim  of  the  appellee,  that  the  appellant  had  such  actual 
knowledge,  and  the  question  which  we  have  to  consider 
is.  Is  there  any  evidence  in  the  record  to  support  said 
finding?  If  there  is,  this  award  must  be  affirmed; 
otherwise  reversed.  The  deceased  in  his  said  applica- 
tion for  compensation  had  alleged  that  the  appellant 
had  actual  knowledge  of  said  injury,'  and  at  the  hearing 
there  was  an  attempt  to  establish  this  fact.  The  de- 
ceased in  his  testimony  given  before  the  one  member  of 
the  Industrial  Board  had  testified,  so  far  as  material  to 
the  point  now  under  consideration :  "Mr.  Blakely  was 
with  me.  *  *  *  it  knocked  the  breath  out  of  me 
and  Mr.  Blakely  carried  me  back,  but  I  went  back  to 
work  in  a  couple  or  three  hours.  *  *  ♦  After  my 
injury  and  at  the  time  no  representative  of  the  mine  nor 
any  of  the  bosses  knew  anything  of  it  unless  some  one 
told  them.  I  did  not  tell  them.  *  *  *  William 
McQuade  was  the  superintendent  at  the  time.  I  did  not 
talk  to  him  about  it.  *  *  *  I  did  not  talk  to  anyone 
except  some  of  the  men.  I  do  not  know  which  ones. 
*  *  *  I  think  Mr.  Gray  is  the  only  one  I  told  about 
getting  hit.  *  *  *  i  never  gave  the  mine  any  other 
kind  of  notice  or  take  any  thought  about  it.  *  *  *  .  I 
never  sent  regular  word  to 'my  boss.  *  *  *  j  told 
Mr.  Gray  about  getting  hit  in  the  stomach  the  night  fol- 
lowing. *  *  *  I  think  he  asked  me  why  I  was  not  at 
work.  *  *  *  I  do  not  remember  that  I  told  Mr.  Gray  to 
tell  them  I  was  sick.  *  *  *  At  the  time  the  jack 
pipe  blew  off.  I  told  Ed  Gray,  the  bookkeeper,  about  it 
when  I  came  home.     He  lived  right  here.     ♦     *     ♦     i 
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talked  to  Jack  or  Pat  or  Bill  (McQuade)  I  don't  know 
which  one." 

From  the  foregoing  it  conclusively  appears  that  the 
knowledge,  which  it  was  necessary  for  appellant  to 
have,  which  would  excuse  the  giving  of  the  notice  re- 
quired by  the  statute,  must  rest,  if  at  all,  upon  the  con- 
versation had,  as  testified  to  between  the  deceased,  Paris 
H.  Beach,  and  Ed  Gray,  one  of  the  bookkeepers  at  ap- 
pellant's mine.  Was  notice  to  Ed  Gray  a  sufficient 
notice  to  bind  appellant  in  the  matter  of  its  having 
knowledge  ? 

The  statute  then  in  force  concerning  the  giving  of 
notice  (§23  of  said  act)  provided:  "Said  notice  shall 
be  given  personally  to  the  employer  or  any  of  his  agents 
upon  whom  a  summons  in  civil  action  may  be  served 
under  the  laws  of  this  state.  *  *  *"  It  will  not  be 
contended  that  a  summons  served  on  Ed  Gray,  as  one  of 
the  bookkeepers,  at  his  home,  at  the  time  and  under  the 
circumstances  disclosed  by  the  testimony  of  the  de- 
ceased, without  a  further  showing  that  there  was  no 
superior  officer  of  appellant  company  in  said  county 
upon  whom  service  of  process  could  be  had,  would  be  a 
valid  service ;  and  it  has  been  expressly  held  that  a  con- 
versation between  the  wife  of  an  injured  employe  and 
the  bookkeeper  at  the  employer's  factory  was  not  a 
verbal  notice  to  the  employer  of  the  accident,  nor  can 
it  be  inferred  that  the  bookkeeper  was  under  any  duty 
to  communicate  what  the  wife  told  him  to  the  employer, 
or  that  he  actually  did  so.  Eydman  v.  Premier,  etc., 
Co.  Ltd.  (1915),  W.  C.  &  Ins.  Rep.  82. 

The  finding  of  the  Industrial  Board  as  to  the  appel- 
lant's knowledge  of  said  accident  not  being  sustained  by 
any  evidence,  the  said  award  is  therefore  contrary  to 
law.  The  award  of  the  Industrial  Board  is  therefore 
reversed,  and  this  cause  remanded  to  the  Industrial 
Board  for  further  proceedings. 
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Eagle  Lake  Ice  Company  v.  Munson. 

[No.  10,408.    FUed  June  23,  1920.] 

1.  Appeal. — Review, — Overruling  Motion  to  Strike  Out  Parts  of 
Complaint. — It  is  not  reversible  error  to  overrule  a  motion  to 
strike  out  parts  of  a  complaint,    p.  498. 

2.  PiEADiNG. — Motion  to  Strike  Out. — Requisites. — Statutes. — 
A  motion  to  strike  matter  from  a  complaint  which  merely 
refers  to  such  matter  by  page  and  line  of  the  complaint  fails 
to  comply  with  §662  Burns  1914,  Acts  1903  p.  338,  requiring 
that  such  a  motion  shall  set  out  the  matter  sought  to  be 
stricken  out.    p.  498. 

3.  Sales. —  Breach  of  Sales  Contract. —  Action. —  Complaint. — 
Sufficiency. — In  an  action  by  a  retail  ice  dealer  against  a  whole- 
saler for  breach  of  contract  to  deliver  ice  by  reason  of  failure 
to  make  delivery  to  plaintiff  at  an  hour  which  would  permit 
him  to  make  deliveries  to  his  customers  in  the  early  morning 
pursuant  to  custom,  complaint  held  sufficient  as  against  de- 
murrer,   p.  499. 

4.  Appeal. — Review. — Waiver  of  Error. — Grounds  for  New 
Tcrial. — Grounds  for  new  trial  which  are  not  presented  on 
appeal  are  waived,    p.  499. 

5.  Sales. — Breach  of  Sales  Contract. — Damages. — Recovery  for 
Loss  of  Profits. — Evidence. — In  an  action  by  a  retail  ice  dealer 
against  a  wholesaler  for  failure  to  deliver  ice  to  plaintiff  ac- 
cording to  contract,  plaintiff  could  not  recover  damages  to 
compensate  him  for  profits  he  would  have  earned  from  cus- 
tomers whose  trade  he  claimed  to  have  lost  because  of  inability 
to  deliver  ice  promptly,  such  delay  being  alleged  to  be  due  to 
defendant's  refusal  to  make  its  delivery  at  the  hour  contem- 
plated by  the  contract,  since,  in  the  absence  of  evidence  of  a 
contract  with  such  customers  for  a  definite  period,  of  a  breach 
of  such  contract  because  of  defendant's  failure  to  deliver  ice, 
etc.,  such  damages  were  too  uncertain  and  speculative,    p.  500. 

6.  Appeal. — Review. — Refusal  of  Instructions. — It  is  not  error 
to  give  requested  instructions  where  they  are  covered  by  others 
given,    p.  501. 

From  Elkhart  Circuit  Court ;  James  S.  Drake,  Judge. 

Action  by  William  Munson  against  the  Eagle  Lake  Ice 
Company.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.     Affirmed  conditionally. 

Warren  Berkey,  Russell  Willson  and  Romney  L.  WiUr 
son.,  for  appellant. 
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Bertram  Shane,  L.  W.  Royse  and  Deahl  &  Deahl,  for 
appellee. 

Enloe,  p.  J.— Action  by  appellee  against  appellant 
for  damages  for  an  alleged  breach  of  contract  to  deliver 
ice. 

The  appellee,  a  retail  ice  dealer  in  Warsaw,  Indiana, 
brought  this  action  against  the  appellant,  a  harvester 
and  wholesaler  of  ice,  and  having  large  storage  houses 
for  the  same  at  Warsaw,  alleging  that  on  March  4, 1915, 
appellee  and  his  then  partner,  one  Calvert,  entered  into 
a  contract  with  appellant,  in  writing,  by  which  appel- 
lant agreed  to  sell,  furnish  and  deliver  to  appellee, 
during  a  period  of  five  years  following  date  of  said  con- 
tract, on  the  platform  at  appellant's  said  ice  house,  all 
the  ice  required  by  them  in  conducting  their  said  busi- 
ness. "That  at  the  time  of  the  making  of  said  con- 
tract there  existed  within  said  city  of  Warsaw,  and 
among  all  its  daily  consumers  of  ice,  a  general  and  well- 
established  custom  for  the  delivery  of  ice  to  such  cus- 
tomers at  an  early  hour,  to  wit,  the  hour  of  five  o'clock 
a.m.,  and  continuing  until  all  were  supplied,  of  which 
said  custom  the  parties  to  said  contract  had  full  knowl- 
edge at  the  time  of  the  making  thereof,  and  entered  into 
said  contract  with  the  full  contemplation  of  complying 
with  the  requirements  of  said  custom." 

It  is  further  alleged  that  appellant  failed,  neglected 
and  refused  to  place  the  ice  for  appellee  upon  its  plat- 
form, and  that  the  appellee  was  compelled  to  send  his 
own  men  into  the  ice  house  to  get  out  the  ice  and  place 
it  upon  the  platform ;  that  by  reason  of  appellant's  fail- 
ure, and  later  its  refusal  to  allow  the  servants  of  appel- 
lee to  enter  the  ice  house  and  get  out  the  ice,  appellee 
was  delayed  in  his  delivery  thereof  until  the  hour  of 
ten  o'clock  a.m.  of  each  day;  that,  by  reason  of  appel- 

VoL.  73—32 
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lee's  failure  to  make  delivery  of  such  ice  at  an  early  hour 
each  morning,  as  wslS  the  custom,  he  lost  a  large  number 
of  customers,  and  was  thereby  deprived  of  earning  and 
realizing  from  said  business  profits  in  the  sum  of  $700. 
The  damages  claimed  on  account  of  labor,  in  getting  the 
ice  to  the  platform,  as  claimed  in  the  complaint  and 
shown  by  copy  of  account  in  that  behalf,  filed  as  an 
exhibit  to  the  complaint,  was  $306. 

There  was  also  an  allegation  that  "on  the  18th  day 
of  June,  1915,  said  Calvert  for  a  valuable  consideration, 
sold  and  delivered  to  this  plaintiff,  all  his  shaiTe,  rights, 
and  interest  in  and  to  said  wagons,  teams,  and  utensils, 
and  for  the  same  valuable  consideration  the  said  Calvert 
assigned  and  transferred  to  this  plaintiff  all  his  rights 
and  privileges  under  and  by  virtue  of  said  contract 
*     *     *."     Prayer  for  judgment  in  the  sum  of  $1,500. 

A  motion  was  duly  made  by  appellant  to  strike  out 
parts  of  the  complaint.  This  motion  was  overruled.  A 
demurrer  was  then  filed  to  the  complaint,  which  was  also 
overruled,  after  which  appellant  answered  in  two  para- 
graphs. Reply  in  general  denial  to  the  second  para- 
graph of  answer  closed  the  issues,  which  were  submitted 
to  a  jury  for  trial,  resulting  in  a  verdict  in  favor  of  ap- 
pellee in  the  sum  of  $362.50,  upon  which,  after  over- 
ruling a  motion  for  a  new  trial,  judgment  was  rendered. 

Appellant  first  presents  as  error  the  action  of  the 

court  in  overruling  its  said  motion  to  strike  out  parts 

of  the  complaint.     Overruling  said  motion  was 

1-2.  not  reversible  error.  Walker  v.  Larkin  (1890), 
127  Ind.  100,  26  N.  E.  684;  Leivis  v.  Godman 
(1891),  129  Ind.  359,  27  N.  E.  563.  Moreover,  the  mo- 
tion in  this  case  did  not  comply  with  §662  Bums  1914, 
Acts  1903  p.  338,  §2,  in  that  it  did  not  "set  out  the 
matter  sought  to  be  stricken  out,"  but  only  referred  to 
same  by  "paragraph  and  line"  of  complaint. 

Neither  did  the  court  err  in  overruling  the  demurrer 
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to  the  complaint.     The  averments  thereof  were  suffi- 
cient to  entitle  the  appellee,  upon  proof  of  the 

3.  facts  being  made  as  therein  alleged,  to  damages 
for  the  failure  of  appellant  to  deliver  ice  upon  its 

platform,  as  it  had  agreed  to  do.  in  its  said  contract. 
Appellant,  in  its  motion  for  a  new  trial,  presented  to 
r  the  trial  court  forty-six  reasons  therefor;  but  on  this 
appeal  has  presented  only  questions  arising  upon 

4.  the  admission  of  certain  evidence,  upon  the  giving 
of  certain  instructions,  and  the  refusal  to  give 

certain  other  instructions  tendered  by  the  appellant. 
All  other  questions  are  therefore  waived. 

We  shall  first  notice  instruction  No.  15,  given  by 
the  court  of  its  own  motion.  This  in3truction  was  as 
follows:  "The  evidence  tends  to  show  that  twelve 
people  had  refused  to  take  ice  of  plaintiff  and  quit  be- 
cause they  could  not  get  their  ice  earlier  than  they  had 
been  receiving  it.  If  you  find  such  to  be  the  fact,  and 
that  this  was  caused  by  the  defendant's  violation  of  the 
contract  and  custom,  the  plaintiff  would  be  entitled  to 
recover  his  loss  of  profits,  if  he  has  shown  any,  because 
of  the  refusal  of  said  parties  to  continue  to  take  ice 
from  him.  The  plaintiff  claims  damages  for  all  cus- 
tomers who  quit  taking  ice,  but  I  instruct  you  that  only 
such  as  the  evidence  shows  quit  because  they  could  not 
get  ice  earlier  and  that  due  to  the  fault  of  defendant 
can  be  considered  by  you.  The  damages,  if  any,  must 
be  such  as  would  compensate  plaintiff  for  his  loss.'' 

The  objection  to  this  instruction  is  that  it  permitted 
the  appellee  to  recover  damages  covering  a  "loss  of 
profits"  of  his  business.  That  this  is  not  a  legitimate 
element  of  damages,  because  loss  of  profits,  as  shown 
and  relied  upon  in  this  case,  are  of  necessity  uncertain 
and  speculative. 

If  there  had  been  any  evidence  in  this  case  that  the 
appellee  had  any  definite  contract  of  sale  for  his  ice, 
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for  a  definite  period  to  his  said  customers,  and 
5.  that  his  said  customers  whose  trade  he  claims  he 
lost,  by  reason  of  his  not  being  able  to  deliver 
his  ice  promptly,  had  broken  their  said  agreement  with 
him,  and  had  thereafter  refused  to -receive  ice  from  him 
under  their  said  contract,  and  all  because  of  appellee's 
failure  to  deliver  such  ice  promptly,  that  said  customers 
were  solvent,  and  that  they  continued  to  reside  in  the 
city  of  Warsaw,  quite  another  question  would  have  been 
presented  for  our  consideration.  Here  there  was  no 
proof  of  any  contract  with  said  customers  alleged  to 
have  been  lost  to  take  ice  from  appellee  for  any  definite 
period,  of  their  continued  residence,  of  their  solvency, 
or  that  they  would  have  continued  to  take  ice  from  ap- 
pellee for  any  definite  time.  Presumption  must  be  piled 
upon  presumption,  before  we  can  presume  that  appellee 
was  injured  in  any  ascertainable  sum,  as  a  loss  of 
profits. 

In  the  case  of  ConnersviUe  Wagon  Co.  v.  McFarlan 
Carriage  Co.  (1906),  166  Ind.  123,  76  N.  E.  294,  3  L. 
R.  A.  (N.  S.)  709,  the  court  quotes  with  approval  the 
following  from  1  Sedgwick,  Damages  (8th  ed.)  §170: 
"A  party  who  claims  compensation  for  an  injury  done 
him  must  show,  as  part  of  his  case,  not  only  that  he  has 
suffered  a  loss  on  account  of  the  injury,  but  also  what 
is  the  amount  of  the  loss;  and  the  burden  of  proving 
both  these  things  is  upon  him.  He  is  to  show,  with  that 
reasonable  certainty  required  by  law,  just  the  amount 
of  damages  that  should  be  allowed  him  as  compensation ; 
no  damages  can  be  recovered  for  an  uncertain  loss." 

The  court  in  said  case  also  quotes  with  approval  the 
following:  "'Profits  are  always  more  or  less  contin- 
gent. They  are  usually  to  be  worked  out  in  the  future, 
and  cannot  be  proved  with  absolute  certainty.  Men 
are  often  most  sanguine  concerning  the  successful  con- 
clusion of  their  business  ventures,  and  can  usually  show 
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on  paper  how  large  profits  must  be  the  result  of  their 
undertaldng.  Unfortunately,  however,  it  is  a  matter 
of  common  occurrence  that  schemes  which  prudent, 
cautious  and  experienced  business  men  have  formulated 
with  the  utmost  care  fail  in  the  accomplishment  of  the 
expected  rewards.  It  is  usually  laid  down,  therefore, 
in  both  England  and  America,  that  speculative,  con- 
tingent and  uncertain  profits  cannot  be  recovered  as 
damages' " — ^and  cites  a  long  list  of  authorities  as  sus- 
taining the  same.  The  profits  claimed  in  this  case  were 
both  contingent  and  uncertain,  and  therefore  not  re- 
coverable as  such. 

■ 

What  we  have  said  as  to  said  instruction  No.  15  is  also 
decisive  of  the  question  presented  as  to  the  admission 
of  certain  evidence  of  which  complaint  is  made,  and 
this  matter  therefore  needs  no  further  discussion. 

On  the  trial,  in  an  attempt  to  fix  his  loss  of  profits, 
appellee  was  permitted  to  testify  that  he  lost  certain 
customers,  naming  them.  There  is  also  some  evidence 
in  the  record  from  which  ttie  jury  could  estimate  the 
loss  of  profits  of  these  named  customers  at  $77.50.  As 
the  verdict  is  for  a  larger  sum  than  that  shown  by  the 
evidence  as  damages  on  the  other  element  of  his  case, 
we  must  conclude  that  the  jury  allowed  the  appellee 
damages  for  the  loss  of  alleged  profits. 

As  to  the  instructions  tendered  by  appellant  and  re- 
fused, they  are  either  not  correct  expressions  of 

6.  the  law  as  applied  to  the  facts  of  this  case,  or 
were  covered  by  other  instructions  given,  and 
there  was  no  error  in  refusing  to  give  them. 

The  element  of  damage  occasioned  by  the  failure  of 
the  appellant  to  get  out  and  deliver  the  ice  upon  the 
platform  of  its  ice  house,  as  it  had  agreed  to  do,  is 
abundantly  sustained  by  the  evidence.  If  the  appellee 
will  therefore  enter  a  remittitur  upon  the  judgment  rec- 
ord of  the  Elkhart  Circuit  Court,  in  the  sum  of  $77.50, 
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as  of  the  date  of  the  verdict  herein,  and  file  a  certificate 
of  the  clerk  of  said  court  showing  such  remittitur  to 
have  been  entered,  within  thirty  days,  with  the  clerk 
of  this  court,  said  judgment  will  be  affirmed,  otherwise 
it  will  be  reversed,  all  at  the  cost  of  appellee. 


Maulsby  v.  Citizens  Banking  Company,  Exec- 
utor, ET  AL. 
[No.  10,359.  Filed  June  23,  1920.] 

■ 

1.  Executors  and  Administrators. — Proceedings  to  Sell  De- 
cedent's Realty. — Findings. — Sufficiency  of  Evidence, — In  a 
proceeding  by  an  executor  to  sell  decedent's  land  to  pay  debts, 
wherein  the  widow  opposed  the  sale  on  the  ground  that  the 
realty  belonged  to  her  under  an  antenuptial  agreement,  evi- 
dence held  insufficient  to  sustain  the  trial  court's  finding  that 
a  note  executed  by  decedent  to  the  order  of  the  widow  was  g^ven 
to  her  in  settlement  of  her  interest  in  a  part  of  the  land  cov- 
ered by  the  antenuptial  agreement  subsequent  to  a  sale  of 
such  part  by  decedent  in  his  lifetime,    p.  506. 

2.  Executors  and  Administrators. — Proceeds  of  Decedents 
Personalty.— Application. — Pa/yment  of  Liens. — Sale  of  Realty. 
— The  proceeds  arising  from  the  personal  property  of  a  de- 
cedent, after  the  payment  of  the  costs  and  expenses  of  admin- 
istration, should  be  applied  in  payment  of  the  liens  on  the  per- 
sonalty and  real  estate,  and  no  more  real  estate  should  be  i^ld 
than  will  be  sufficient  to  pay  the  liens  on  it.    p.  507. 

3.  Executors  and  Administrators. — Sale  of  Land  to  Pa/y  Debts. — 
Order  of  Sale. — In  ordering  the  real  estate  sold  to  pay  debts 
on  petition  of  the  executor,  that  part  not  involved  in  an  ante- 
nuptial agreement,  and  not  involved  in  an  item  of  the  wiU 
griving  the  widow  a  life  estate  in  certain  lands,  should  be  sold 
first,  the  land  subject  to  the  life  estate,  if  necessary,  next,  and 
the  land  mentioned  in  the  antenuptial  agreement  should  be  the 
last  sold.    p.  507. 

From  Randolph  Circuit  Court;  Theodore  Shockney, 
Judge. 

Petition  by  the  Citizens  Banking  Company,  executor 
of  the  estate  of  Martin  V.  Maulsby,  deceased,  and  others, 
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to  sell  decedent's  real  estate  to  pay  debts,  in  which  pro- 
ceeding Malissa  I.  Maulsby,  the  widow,  filed  a  cross- 
complaint.  From  a  judgment  for  petitioners,  the  widow 
appeals.    Reversed. 

0.  N.  Cranor,  Jesse  Cunaday  and  J.  S.  Engle,  for 
appellant. 
Macy,  Nichols,  Bales  &  Parry,  for  appellees. 

McMahan,  C.  J. — Petition  of  appellee  banking  com- 
pany, as  executor  of  the  estate  of  Martin  V.  Maulsby, 
to  sell  real  estate  to  pay  debts.  Appellant,  who  is  the 
widow  of  decedent,  filed  her  cross-complaint,  alleging 
an  antenuptial  agreement  with  decedent  whereby  she, 
upon  the  death  of  decedent,  was  to  have  certain  de- 
scribed lands  (eighty  acres) .  That  decedent  in  his  life- 
time had  sold  forty  acres  of  said  land  and  had  mortgaged 
the  other  forty  acres,  and  asking  that  her  rights  be 
protected.  The  court  found  the  facts  specially.  Upon 
the  facts  as  found,  the  court  stated  its  conclusion  of  the 
law  to  be  with  the  executor  and  that  its  petition  to  sell 
the  real  estate  of  the  decedent  should  be  granted  and 
that  it  should  be  authorized  to  sell:  (1)  The  real  es- 
tate of  which  the  decedent  died  seized,  except  that  part 
involved  in  the  antenuptial  contract  and  the  lots  in- 
volved in  item  two  of  his  will  which  he  gave  to  the  ap- 
pellant for  life;  and  if  sufficient  proceeds  arise  from 
the  sale  of  said  lands  to  pay  the  costs  and  expenses  of 
the  administration  and  the  'debts  of  said  decedent,  no 
more  land  shall  be  sold.  (2)  If  the  proceeds  of  the  sale 
of  said  lands  are  not  sufficient  to  pay  said  costs,  ex- 
penses and  debts,  then  the  executor  shall  sell  the  re- 
maining forty  acres  described  in  the  antenuptial 
agreement,  or  so  much  thereof  as  may  be  necessary  to 
pay  said  costs,  expenses  and  debts.  (3)  If  a  sale  of  the 
land  last  described  does  not,  with  the  proceeds  of  the 
sale  of  the  other  land  and  the  personal  property,  produce 


504         APPELLATE  COURT  OF  INDIANA, 

Maulsby  v.  Citizens  Banking  Co.,  Exr. — 73  Ind.  App.  502. 

sufficient  funds  for  that  purpose,  it  shall  then  sell  the 
land  mentioned  in  item  two  of  decedent's  will  subject 
to  the  life  estate  of  appellant. 

A  decree  was  entered  in  accordance  with  these  con- 
clusions. 

The  court,  after  finding  that  decedent  in  1906  had 
sold  forty  acres  of  the  land  described  in  the  antenuptial 
agreement,  that  he  had  received  in  exchange  therefor 
certain  other  land,  and  facts  showing  it  to  be  necessary 
to  sell  all  the  land  owned  by  him  at  the  time  of  his  death, 
found  that  as  a  settlement  between  decedent  and  appel- 
lant for  the  land  so  sold,  which  he  had  agreed  in  the 
antenuptial  agreement  should  be  the  property  of  appel- 
lant, he  executed  and  delivered  to  her  a  certain  note 
for  $1,500,  which  she  accepted. 

Appellant  contends  that  this  finding  is  not  supported 
by  the  evidence.  The  evidence  discloses  that  the  ante- 
nuptial contract  was  entered  into  August  25,  1892,  and 
was  kept  by  the  decedent's  attorney,  who  drafted  it,  and 
was  never  seen  by  appellant  after  its  execution  until 
after  decedent's  death  in  1916.  In  January,  1904,  the 
decedent  insured  his  life  for  $1,000  in  favor  of  appel- 
lant. Before  the  maturity  of  said  policy  through  some 
arrangement  $855  was  borrowed  from  the  insurance 
company  on  this  policy,  and  at  its  maturity  in  January, 
1914,  the  further  sum  of  $455.27  was  paid  on  account 
of  said  policy,  making  a  total  of  $1,310.27,  all  of  which 
was  turned  over  to  decedent  by  appellant  and  used  by 
him.  On  January  30,  1914,  the  decedent  gave  appel- 
lant the  $1,500  note  mentioned  in  the  finding  of  facts, 
in  which  note  the  decedent  stated  that  the  consideration 
for  the  note  was  the  money  derived  from  an  insurance 
policy  upon  his  life  which  had  matured  and  in  which 
appellant  was  the  beneficiary  and  which  money  had  been 
used  by  him,  and  that  the  note  vas  given  as  evidence 
of  his  liability  to  appellant  on  account  of  such  money. 


MAY  TERM,  1920.  505 

Maulsby  v.  Citizens  Banking  Co.,  Exr. — ^73  Ind.  App.  502. 

John  Kendall,  a  justice  of  the  peace,  testified  that 
he  took  the  acknowledgment  of  a  deed  from  decedent 
to  appellant  and  according  to  his  recollection  this  was 
in  1907,  and  that  Mr.  Maulsby  made  some  statement  to 
the  effect  that  the  "consideration  of  the  deed  was  some 
life  insurance  or  something  of  that  kind.'*  He  also 
testified  that  in  May,  five  years  before  the  trial,  which 
was  in  July,  1917,  Mr.  and  Mrs.  Maulsby  came  and  exe- 
cuted some  papers  relative  to  a  loan  from  some  insur- 
ance company. 

Appellant  testified  that  the  note  for  $1,500  was  given 
her  in  consideration  of  the  money  received  on  the  in- 
surance policy  in  which  she  was  the  beneficiary  and 
for  a  horse  and  cow  which  belonged  to  her;  that  she 
never  saw  the  antenuptial  agreement  after  it  was 
signed  in  1892  until  after  the  death  of  her  husband  and 
did  not  know  the  description  of  the  eighty  acres  which 
she  was  to  get ;  that  when  the  forty  acres  was  conveyed 
she  did  not  know  that  it  was  a  part  of  the  eighty  acres 
mentioned  in  the  antenuptial  agreement;  that  she  re- 
ceived no  consideration  for  signing  such  deed  or  for 
signing  the  mortgage  for  the  $9,000  to  the  insurance 
company.  In  answer  to  a  question  by  the  court  she 
said:  "When  he  (decedent)  first  suggested  giving  me 
this  note  was  when  he  burned  up  some  deeds  he  had 
made  to  me,  the  property  in  town.  He  made  me  a  deed 
to  procure  some  money  on  the  life  insurance  policy  he 
carried  for  ten  years.  He  offered  to  give  me  the  prop- 
erty for  the  life  insurance  money.  After  he  got  the 
money  he  said  somebody  had  made  a  mistake  in  the  deed. 
I  knew  enough  to  know  that  the  deed  ought  to  be  re- 
corded and  I  said,  'I  would  like  to  know  about  that  deed,' 
and  he  said  that  'it  was  no  good  and  I  burned  it  up,'  and 
I  said,  'You  oughtn't  to  do  a  thing  like  that  for  that 
deed  was  mine,'  and  he  said,  'John  Kendall  had  made  a 
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mistake  in  the  deed  and  it  was  no  good.'  After  we  had 
these  conversations  he  proposed  to  give  me  this  note." 

Hanson  Thompson,  a  son-in-law  of  the  decedent,  testi- 
fied that  a  few  days  after  the  decedent  was  buried  the 
will  was  produced  and  read.  In  relating  what  took 
place  at  that  time  he  said :  ''Mrs.  Maulsby  brought  out 
some  boxes  and  papers  and  was  looking  through  them 
and  found  the  will  and  I  opened  it  and  read  it.  She 
says  to  me  after  it  was  read,  'It  looks  in  that  that  I  am 
not  very  well  provided  for,'  and  I  said,  'No,'  and  then 
there  was  quietness  for  a  little  bit  and  she  says,  'A  few 
years  ago  Pa  made  me  a  deed  to  this  Clear  property  and 
it  ran  on  for  some  time  and  she  discovered  that  it  had 
never  been  recorded  and  she  asked  him  about  it  and  he 
said  it  didn't  suit  him  and  he  destroyed  it,'  and  she 
says,  'I  made  him  give  me  a  $1,500  note.' " 

This  note,  according  to  the  undisputed  evidence,  was 

given,  not  as  a  settlement  for  the  forty  acres  Mr. 

Maulsby  had  sold  and  which  according  to  the 

1.  antenuptial  agreement  was  to  be  the  property  of 
the  appellant,  but  it  was  given  in  lieu  of  the  deed 
by  which  he  had  undertaken  to  convey  to  appellant  the 
property  he  had  received  in  exchange  for  said  forty 
acres  he  had  sold  and  which  deed  he  had  destroyed. 
The  consideration  for  this  deed,  according  to  the  undis- 
puted evidence,  was  the  money  derived  from  the  insur- 
ance policy  in  which  appellant  was  named  as  beneficiary. 
Having  destroyed  the  deed,  the  decedent  then  executed 
the  $1,500  note  in  which  he  positively  stated  that  the 
consideration  for  such  note  was  the  insurance  money. 
This  is  clearly  established  by  the  testimony  of  appel- 
lant, and  corroborated  by  the  testimony  of  Hanson 
Thompson  and  by  the  statement  of  decedent  in  the  note 
wherein  he,  as  it  would  seem,  in  anticipation  of  some 
question  being  raised  after  his  death  as  to  the  consider- 
ation of  such  note,  and,  speaking  from  the  grave  as  it 
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were,  tells  us  that  this  note  was  given  to  the  appellant 
as  evidence  of  his  indebtedness  to  her  on  account  of  the 
insurance  money  which  belonged  to  her  and  which  he 
had  used.  There  is  not  a  scintilla  of  evidence  to  show 
that  the  deed  which  had  been  destroyed  or  that  the 
|1,500  note  had  anything  whatever  to  do  with  the  sale 
of  the  forty  acres  mentioned  in  the  antenuptial  agree- 
ment. The  finding  of  the  court  with  reference  to  the 
consideration  for  said  note  is  not  sustained  by  the  evi- 
dence. It  was  therefore  error  to  overrule  the  motion 
for  new  trial.  Appellant  excepted  to  the  conclusion  of 
law  as  stated  by  the  court. 

Appellant  correctly  contends  that  the  proceeds  aris- 
ing from  the  personal  property,  after  the  payment  of 
the  costs  and  expenses  of  administration,  should 
2.    be  applied  in  pajrment  of  the  liens  on  the  per- 
sonalty and  real  estate,  and  that  no  more  real  es- 
tate should  be  sold  than  will  be  sufficient  to  pay 
8.    the  liens  on  the  real  estate.     In  ordering  the  real 
estate  sold,  that  part  not  involved  in  the  ante- 
nuptial agreement  and  not  involved  in  item  two  of  the 
last  will  and  testament,  which  gave  appellant  a  life  es- 
tate in  certain  lands,  should  be  sold  first.    The  land  in 
which  appellant  has  a  life  estate,  if  necessary,  should 
be  sold  next,  subject  however,  to  the  life  estate  of  ap- 
pellant.   The  forty  acres  mentioned  in  the  antenuptial 
agreement  should  be  the  last  sold. 

Judgment  reversed,  with  directions  to  sustain  appel- 
lant's motion  for  a  new  trial  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 
Nichols,  J.y  not  participating. 
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Stickler  v.  Live  Stock  Insurance  Assocution. 

[No.  10,412.    Filed  June  23,  1920.] 

1.  Appeal. — Subsequent  Appeals. — Law  of  the  Case, — On  a  sec- 
ond appeal  of  a  cause,  any  decision  made  on  the  first  appeal 
will  constitute  the  law  of  the  case  throughout  all  subsequent 
stages,  whether  such  decision  was  right  or  wrong,  no  matter 
what  form  the  question  assumes,  so  long  as  it  is  in  fact  the 
same  question,    p.  509. 

2.  Appeal. — Subsequent  Appeals. — Lraw  of  the  Case. — Directing 
Verdict. — ^Where,  on  the  first  appeal  of  a  cause,  it  was  held 
that  the  complaint  did  not  state  a  cause  of  action  because  of 
the  absence  of  certain  essential  averments,  that  decision,  in 
making  which  the  court  was  required  to  consider  not  only  the 
facts  directly  alleged,  but  also  all  reasonable  inferences  de- 
ducible  therefrom,  constituted  the  law  of  the  case,  so  that 
where,  on  retrial  of  the  cause  on  an  amended  complaint  con- 
taining the  omitted  averments,  the  evidence  adduced  did  not 
establish  a  state  of  facts  substantially  different  from  those 
alleged  in  the  original  complaint  it  was  proper  for  the  trial 
court  to  direct  a  verdict  for  defendant,  since,  under  the  law  of 
the  case,  a  verdict  for  plaintiff  would  not  have  been  sus- 
tained by  sufficient  evidence,  p  510. 

From  Huntington  Circuit  Court;  Fred  H.  Bowers, 
Special  Judge. 

Action  by  Henry  Stickler  against  the  Live  Stock  In- 
surance Association.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.     Affirmed. 

The  Branyans  and  C.  W.  Watkins,  for  appellant. 
Sumner  Kenner  and  Arthur  H.  Sapp,  for  appellee. 

Batman,  J. — This  is  an  action  by  appellant  against 
appellee  upon  an  alleged  insurance  contract  upon  a  horse 
belonging  to  the  former.  After  issues  were  joined  a 
trial  was  had,  resulting  in  a  judgment  in  favor  of  ap- 
pellant. The  cause  was  appealed  to  this  court  where 
the  judgment  was  reversed.  On  that  appeal  it  was  de- 
termined that  the  complaint  did  not  state  a  cause  of 
action  against  appellee,  because  there  was  no  averment 


MAY  TERM,  1920.  509 

Stickler  v.  Ldve  Stock  Ins.  Assn. — ^73  Ind.  App.  508. 

of  any  facts  showing  the  acceptance  of  his  application 
for  insurance  upon  the  horse  in  question,  or  a  waiver  of 
such  acceptance,  or  that  appellee  was  estopped  from 
denying  that  it  had  accepted  such  application,  or  that 
it  had  insured  said  horse.  Ldve  Stock  Ins.  Co.  V.  Stickler 
(1917),  64  Ind.  App.  191,  115  N.  E.  691.  On  a  return 
of  the  cause  to  the  court  below,  appellant  filed  an 
amended  complaint  in  which  it  is  averred  that  his  ap- 
plication  for  such  insurance  was  accepted  by  appellee. 
This  amended  complaint  was  answered  by  a  general  de- 
nial, after  which  the  cause  was  submitted  to  a  jury  for 
trial.  At  the  close  of  appellant's  evidence,  the  court 
instructed  the  jury  to  return  a  verdict  in  favor  of  ap- 
pellee, which  was  accordingly  done.  Appellant  filed  a 
motion  for  a  new  trial,  which  was  overruled.  This  ac- 
tion of  the  court  is  made  the  basis  of  the  only  error 
properly  assigned  on  appeal. 

The  only  question  for  our  determination  relates  to  the 
action  of  the  court  in  giving  to  the  jury  the  peremp- 
tory instruction  stated  above.  Appellee,  in  sup- 
1.  port  of  the  court's  action  in  that  regard,  contends 
that  the  evidence  on  the  last  trial  fails  to  estab- 
lish the  identical  facts,  which  the  original  complaint 
failed  to  allege,  and  because  of  which  this  court,  on  the 
former  appeal,  held  the  complaint  insufficient ;  and  that 
an  application  of  the  rule  known  as  "the  law  of  the 
case"  required  the  trial  court  to  give  the  instruction  in 
question.  Appellant,  on  the  other  hand,  contends  that 
such  rule  is  not  applicable,  and  that  the  issues  should 
have  been  submitted  to  the  jury  for  its  determination. 
The  law  is  well  settled  that,  on  a  second  appeal  of  a 
cause,  any  decision  made  on  the  first  appeal  will  con- 
stitute the  law  of  the  case  throughout  all  subsequent 
stages,  whether  such  decision  was  right  or  wrong.  LiUie 
V.  Trentman  (1891),  130  Ind.  16,  29  N.  E.  405;  Board, 
etc.  V.  BonebraJce  (1896),  146  Ind.  311,  45  N.  E.  470. 
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And  this  is  true,  no  matter  what  form  the  question  as- 
sumes, so  long  as  it  is  in  fact  the  same  question.  Forger- 
son  V.  Smith,  Admr.  (1885),  104  Ind.  246,  3  N.  E.  866; 
Brunson  V.  Henry  (1898),  152  Ind.  810,  52  N.  E.  407; 
Board,  etc.  v.  Bonebrake,  supra. 

The  substance  of  the  original  complaint,  which  this 
court  held  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  appellee,  is  set  out  in  the 
2.  opinion  on  the  former  appeal.  The  record  be- 
fore us  discloses  that  the  facts  which  the  evidence 
on  the  last  trial  tends  to  establish  do  not  differ  in  their 
legal  effect  from  the  facts  alleged  in  said  original  com- 
plaint. Appellant  does  not  contend  otherwise,  but  as- 
serts that  such  facts  are  subject  to  certain  inferences, 
which,  if  drawn,  would  have  supplied  the  material  facts 
not  directly  proved,  and  for  that  reason  the  issues  should 
have  been  submitted  to  the  jury  for  its  determination. 
Whether  such  facts  are  subject  to  the  inferences  for 
which  appellant  contends  is  no  longer  an  open  question, 
as  this  court,  in  passing  upon  the  original  complaint, 
determined  that  they  were  not.  This  is  true  for  the 
reason  that  the  court,  in  determining  the  sufficiency  of 
said  original  complaint,  was  required  to  consider  not 
only  the  facts  directly  alleged,  but  also  all  facts  that 
could  be  inferred  from  the  allegations  made,  by  fair  and 
reasonable  intendment,  and  to  give  such  facts  so  im- 
pliedly averred,  if  any,  the  same  force  as  if  directly 
stated.  Domestic  Block  Coal  Co.  v.  De Armey  (1913), 
179  Ind.  592,  100  N.  E.  675,  102  N.  E.  99.  The  court 
will  be  presumed  to  have  done  its  duty  in  that  regard, 
and  hence  the  decision  so  made  became  the  law  of  the 
case,  and  must  be  adhered  to  by  this  court,  as  well 
as  the  trial  court,  regardless  of  the  manner  in  which 
the  same  question  arises,  and  of  any  opinion  we  may 
have  as  to  the  correctness  of  such  former  decision.  This 
rule  was  clearly  stated  and  applied  in  the  case  of  Kingan 
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cfe  Co.  V.  Silver  (1899),  22  Ind.  App.  159,  53  N.  E.  429, 
wherein  a  complaint  had  been  held  sufficient  on  a  former 
appeal,  and  this  court,  after  reviewing  the  evidence  on 
the  second  appeal,  said:  "So  that  it  is  seen  that  the 
case  made  by  the  undisputed  evidence  is,  in  legal  effect, 
identical  with  that  stated  in  the  complaint,  which  this 
court  held  on  the  former  appeal  stated  a  cause  of  ac- 
tion. However  much  we  might  doubt  the  correctness 
of  that  opinion,  it  is  the  law  of  the  case,  and  must  be 
followed,  right  or  wrong."  Applying  the  same  rule  to 
the  instant  case,  we  must  hold  that,  since  the  facts  al- 
leged in  the  original  complaint,  together  with  all  rea- 
sonable inferences  deducible  therefrom,  are  insufficient 
to  constitute  a  cause  of  action  against  appellee,  as  this 
court  in  effect  held  on  the  former  appeal,  a  verdict  rest- 
ing solely  on  such  facts  and  inferences  would  not  be  sus- 
tained by  sufficient  evidence,  and  hence  the  instruction 
in  question  was  properly  given.  Failing  to  find  any 
error  in  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial,  the  judgment  is  affirmed. 


Western  Union  Telegraph  Company  v. 

Bushnell. 

[No.  10,503.    Filed  June  23,  1920.] 

1.  Commerce. —  Interstate  Commerce, —  Transmission  of  Tele- 
gram^ — The  transmission  of  intellig^ence  by  wire,  being  com- 
merce, is  governed  by  the  act  of  congress  regulating  the  same, 
where  the  route  of  transmission  lies  in  more  than  one  state, 
although  the  point  of  origin  and  the  point  of  destination  of 
the  message  are  within  the  same  state,    p.  514. 

2.  Commerce. — Interstate  Telegramu — Failure  to  Deliver. — Re- 
covery of  Penalty  Under  State  Statute. — Where  a  telegram  sent 
to  a  point  within  the  same  state  was  transmitted  by  a  route 
lying  partly  in  another  state,  and  where  in  so  doing  the  tele- 
graph company  used  the  only  route  it  had,  the  sender,  on 
the  company's  failure  to  deliver  the  telegram  could  not  recover 
the  penalty  imposed  by  §§5780,  5781  Burns  1914,  Acts  1885 
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p.  151,  since  the  transmission  of  the  telegram  constituted  inter- 
state commerce,  so  that  the  state  statute  was  inapplicable, 
p.  516. 

3.  Commerce. — Interstate  Telegram. — Failure  to  Deliver. — State 
Statute  Imposing  Penalty. — Applicahility. — Where  a  telegram 
sent  to  a  point  in  the  same  state  was  transmitted  by  a  route 
lying  partly  in  another  state  over  the  only  route  available  to 
the  company,  so  that  the  transmission  constituted  interstate 
commerce,  the  fact  that  the  failure  to  make  delivery  occurred 
in  the  same  state  as  the  point  of  the  telegram's  origin  did  not 
make  applicable  the  state  statutes  (§§5780,  5781  Bums  1914, 
Acts  1885  p.  151),  imposing  a  penalty  for  failure  to  deliver  a 
telegram,    p.  516. 

4.  Commerce. — Interstate  Telegram. — Route  of  Transmission. — 
A  telegraph  company  in  transmitting  a  message  having  both 
its  origin  and  destination  within  the  same  state  need  not,  in 
order  to  avoid  subjecting  itself  to  the  penalty  imposed  by 
§§5780,  5781  Bums  1914,  Acts  1885  p.  151,  for  failure  to  de- 
liver a  telegram,  transmit  the  same  wholly  within  the  bound- 
aries of  the  state,  even  if  it  is  possible  to  do  so,  where  it  might 
be  sent,  in  a  safer  and  more  practical  and  expeditious  way  in 
the  usual  course  of  business,  by  a  route  lying  partly  without 
the  state,    p.  517. 

From  White  Circuit  Court ;  /.  P.  Wason,  Judge. 

Action  by  Will  S.  Bushnell  against  the  Western  Union 
Telegraph  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Reversed. 

Edwin  P.  Hammond,  Dan  W.  Simms,  William  A. 
Stuart,  Charles  A.  Stuart,  Allison  E.  Stuurt  and  Francis 
R.  Stark,  for  appellant. 

L.  D.  Carey,  for  appellee. 

Batman,  J. — ^This  action  was  instituted  by  appellee 
to  recover  from  appellant  the  statutory  penalty,  pro- 
vided by  §§5780,  5781  Bums  1914,  Acts  1885  p.  151, 
for  failure  to  deliver  a  telegram  sent  by  appellee  from 
Monticello,  Indiana,  to  his  son  at  Gary,  Indiana.  Ap- 
pellant filed  an  answer  in  three  paragraphs,  the  first 
being  a  general  denial.  The  second  paragraph  avers  in 
substance,  among  other  things,  that  appellant  had  no 
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means  within  the  State  of  Indiana  of  transmitting  said 
message  from  Monticello  to  Gary,  and  that  it  was  nec- 
essary to  route  the  same  through  a  point  outside  the 
State  of  Indiana  in  transmitting  the  same  from  the 
former  to  the  latter  point ;  that  because  of  such  fact  said 
message  was  transmitted  from  its  office  at  Monticello, 
Indiana,  to  its  office  at  Chicago  in  the  State  of  Illinois, 
and  was  thence  transmitted  to  its  office  at  Gary,  Indi- 
ana; that  by  reason  of  such  facts  it  was  transmitted 
in  interstate  commerce,  and  was  subject  wholly  to  the 
act  of  Congress  of  the  United  States  in  that  regard. 
The  third  paragraph  avers  in  substance  that  the  send- 
ing of  the  message  in  question  by  the  way  of  Chicago, 
Illinois,  as  described  above,  was  the  usual  and  most  di- 
rect method  of  transmitting  messages  between  the 
points  named,  and  that  appellant  had  no  other  means  as 
practical  or  expeditious  for  that  purpose.  It  then  con- 
cludes with  the  same  averments  as  the  second  paragraph 
with  reference  to  the  transmission  of  such  message  in 
interstate  commerce.  Appellee  filed  a  demurrer  to  each 
the  second  and  third  paragraphs  of  said  answer,  which 
was  overruled  as  to  the  second  paragraph  and  sustained 
as  to  the  third.  The  issues  were  closed  by  a  reply  in 
denial  to  said  second  paragraph.  The  cause  was  sub- 
mitted to  the  court  for  trial  without  the  intervention  of 
a  jury,  resulting  in  a  finding  and  judgment  in  favor  of 
appellee.  Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  now  prosecutes  this  appeal 
on  an  assignment  of  errors,  which  requires  a  consider- 
ation of  the  questions  hereinafter  determined. 

Appellant  contends  that  the  court  erred  in  overruling 
its  motion  for  a  new  trial.  It  bases  this  contention  on 
the  grounds  that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence  and  is  contrary  to  law.  As 
pertinent  to  this  contention,  we  note  that  the  undisputed 
Vol.  73—33 
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evidence  shows  that  on  December  13,  1917,  appellee  de- 
livered a  message  to  appellant,  at  its  office  in  Monticello, 
Indiana,  to  be  transmitted  to  his  son  by  wire  at  Gary, 
Indiana;  that  appellant  transmitted  said  message  by 
sending  it  by  wire  from  Monticello  to  Chicago,  Illinois, 
from  which  point  it  was  transmitted  by  wire  to  Gary, 
Indiana ;  that  appellant  in  so  transmitting  said  message 
used  the  only  means  of  communication  available,  and 
in  its  transmission  was  required  to  relay  it  to  a  point 
outside  of  the  State  of  Indiana.  There  was  evidence 
to  sustain  the  finding  that  said  message  was  never 
delivered. 

Based  on  the  undisputed  facts  stated  above,  appellant 
contends  that  the  transmission  of  such  message  was  in- 
terstate commerce,  and  for  that  reason  the  sec- 
1.  tions  of  the  statute  on  which  appellee  bases  his 
cause  of  action  have  no  application.  It  is  well 
settled  that  the  transmission  of  intelligence  by  wire, 
being  commerce,  is  governed  by  the  act  of  Congress 
regulating  the  same,  where  the  route  of  such  transmis- 
sion lies  in  more  than  one  state.  Western  Union  TeL 
Co.  V.  Boiling  (1917),  120  Va.  413,  91  S.  E.  i54,  Ann. 
Cas.  1918C  1026;  Western  Union  Tel  Co.  v.  Lee  (1917), 
174  Ky.  210,  192  S.  W.  70,  Ann.  Cas.  1918C  1026; 
Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.  (1877), 
96  U.  S.  1,  24  L.  Ed.  708;  Telegraph  Co.  v.  Texas 
(1881),  105  U.  S.  460,  26  L.  Ed.  1067;  Western  Union 
Tel.  Co.  V.  Pendleton  (1887),  122  U.  S.  347,  7  Sup.  C!t. 
1126,  30  L.  Ed.  1187.  And  this  is  true  as  a  rule,  al- 
though the  point  of  origin  and  the  point  of  destination 
of  the  message  transmitted  are  within  the  same  state. 
Klippel  V.  Western  Union  Tel.  Co.  (1920),  106 
Kan.  6,  186  Pac.  993,  and  cases  there  cited.  For  a  time 
there  was  some  question  as  to  whether  the  act  of  Con- 
gress regulating  interstate  commerce  had  so  far  covered 
the  field  of  legislation  in  that  regard  as  to  render  the 
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sections  of  the  statute  under  which  this  action  is  brought 
inoperative,  where  the  message  involved  was  trans- 
mitted in  such  manner  as  to  constitute  interstate  com- 
merce. The  Supreme  Court  of  this  state,  in  the  case  of 
Western  Union  Tel.  Co.y.  Boegli  (1917),  187  Ind.  238, 
115  N.  E.  773,  held  that  such  act,  while  covering  ad- 
ministrative matters,  did  not  exclusively  cover  negligent 
performance  of  common  law  or  statutory  duties  by  car- 
riers, and  sustained  a  judgment  for  the  penalty,  pro- 
vided by  said  §5781  Burns  1914,  supra,  for  failing  to  de- 
liver a  message,  which  had  been  transmitted  in  interstate 
commerce,  as  required  by  the  preceding  section.  After- 
wards a  writ  of  error  was  taken  to  the  Supreme  Court 
of  the  United  States,  where  the  action  of  the  Supreme 
Court  of  this  state  was  reversed,  and  the  cause  re- 
manded for  further  proceedings.  In  the  course  of  its 
opinion  the  court,  in  speaking  of  the  scope  of  the  act  of 
Congress  regulating  interstate  commerce,  said:  "The 
proposition  that  the  act  of  1910  must  be  narrowly  con- 
strued so  as  to  preserve  the  reserved  power  of  the  state 
over  the  subject  in  hand,  although  it  is  admitted  that 
that  power  is  in  its  nature  federal,  and  may  be  exercised 
by  the  state  only  because  of  nonaction  by  Congress,  is 
obviously  too  conflicting  and  unsound  to  require  further 
notice.  We  therefore  consider  the  statute  in  the  Ifght 
of  its  text,  and,  if  there  be  ambiguity,  of  its  context,  in 
order  to  give  effect  to  the  intent  of  Congress  as  mani- 
fested in  its  enactment.  As  the  result  of  doing  so,  we 
are  of  opinion  that  the  provisions  of  the  statute  bringing 
telegraph  companies  under  the  Act  to  Regulate  Com- 
merce, as  well  as  placing  them  under  the  administrative 
control  of  the  Interstate  Commerce  Commission,  so 
clearly  establish  the  purpose  of  Congress  to  subject  such 
companies  to  a  uniform  national  rule  as  to  cause  it  to 
be  certain  that  there  was  no  room  thereafter  for  the 
exercise  by  the  several  states  of  power  to  regulate,  by 
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penalizing  the  negligent  failure  to  deliver  promptly  an 

interstate  telegram,  and  that  the  court  below  erred, 

therefore,  in  imposing  the  penalty  fixed  by  the  state 

statute."     Western  Union  Tel.  Co.  V.  Boegli  (1920) ,  251 

U.  S.  315,  40  Sup.  Ct.  167,  64  L.  Ed.  281.    Under  the 

law  as  stated,  we  are  clearly  of  the  opinion  that 

2.    the  undisputed  facts  show  that  the  message  in 

question  in  the  instant  case  was  transmitted  in 

interstate  commerce,  and  that  the  sections  of  the  stat^ 

ute  on  which  this  action  is  based  do  not  afford  any 

ground  for  relief.     It  follows  that  the  court  erred  in 

overruling  appellant's  motion  for  a  new  trial. 

Appellee  in  his  effort  to  sustain  the  decision  of  the 
trial  court  has  cited  a  number  of  cases,  but  an  examina- 
tion discloses  that  none  are  controlling,  as  they 
8.  are  either  not  applicable  or  are  distinguishable. 
Our  attention,  however,  is  directed  to  the  fact 
that  the  undisputed  evidence  shows  that  the  dereliction 
of  duty  on  the  part  of.  appellant,  in  failing  to  make  the 
delivery,  occurred  at  Gary,  Indiana.  Based  on  this  fact, 
appellee  x^ontends  that  the  sections  of  the  statute  in 
question  are  applicable.  We  cannot  concur  in  this  con- 
tention. It  has  been  held  that  the  delivery  of  goods 
transported  in  interstate  commerce  was  a  part  of  such 
commerce,  and  until  such  delivery  was  made  federal 
authority  over  the  shipment  is  supreme  and  exclusive. 
Rhodes  V.  Iowa  (1898),  170  U.  S.  412,  18  Sup.  Ct. 
664,  42  L.  Ed.  lOSS;  McNeill  v.  Southern  R.  Co.  (1906), 
202  U.  S.  543,  26  Sup.  Ct.  722,  50  L.  Ed.  1142 ;  St.  Louis, 
etc.,  R.  Co.  V.  Edwards  (1913),  227  U.  S.  265,  33  Sup. 
Ct.  262,  57  L.  Ed.  506.  It  has  been  held  that  a  tele- 
graph company  occupies  the  same  relation  to  conmierce 
as  a  carrier  of  messages,  that  a  railroad  company  does 
as  a  carrier  of  goods;  that  both  companies  are  instru^ 
ments  of  commerce,  and  their  business  is  commerce  it- 
self.    Reed  v.  Western  Union  Tel.  Co.  (1894),  56  Mo. 
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App.  169;  Westem  Union  Tel.  (To.  v.  Tyler  (1893),  90 
Va.  297,  18  S.  E.  280,  44  Am.  St.  910.  It  follows  that 
the  rule  stated  above,  as  to  the  delivery  of  goods  shipped 
in  interstate  commerce,  must  be  applied  to  telegraph 
messages  so  transmitted.  When  this  is  done  our  con- 
clusion is  fully  sustained. 

We  concur  in  appellant's  contention  that  the  trial 
court  erred  in  sustaining  appellee's  demurrer  to  its  third 

paragraph  of  answer.    Not  to  do  so  would  re- 
4.    quire  that  we  hold,  in  effect,  that  a  telegraph 

company  must  transmit  a  message,  which  has 
both  its  origin  and  destination  within  this  state,  wholly 
within  its  boundaries,  if  it  is  possible  to  do  so,  although 
it  might  be  sent  in  a  safer  and  more  practical  and  ex- 
peditious way,  in  the  usual  course  of  its  business,  by  a 
route  which  lies  partly  without  the  state,  or  incur  the 
penalty  of  the  statute.  The  effect  of  such  a  holding 
would  be  to  restrict  such  a  company  to  intrastate  com- 
merce in  the  transmission  of  messages,  where  possible, 
regardless  of  its  practicability,  or  the  efficiency  of  the 
service  rendered  thereby.  Such  a  restriction  upon  the 
right  of  such  a  company  to  engage  in  interstate  com- 
merce would  be  unwarranted.  In  the  case  of  Westem 
Union  Tel  Co.  v.  Taylor  (1914),  57  Ind.  App.  93,  104 
N.  E.  771,  this  court  sustained  a  judgment  for  the  statu- 
tory penalty  provided  for  the  violation  of  §5780  Bums 
1914,  supra.  The  message  in  that  case  was  filed  for 
transmission  from  Shoals,  Indiana,  to  Evansville,  Indi- 
ana, but  was  sent  by  way  of  Cincinnati,  Ohio.  In  dis- 
tinguishing that  case  from  the  case  of  Hanley  v.  Kansas 
City,  etc.,  R.  Co.  (1903),  187  U.  S.  617,  23  Sup.  Ct.  214, 
47  L.  Ed.  333,  this  court  said :  "We  do  not  think  that 
case  would  control  here.  There  is  no  showing  that  the 
route  used  by  appellant  in  this  case  was  the  only  route 
between  Shoals  and  Evansville,  or  that  it  was  a  more 
practicable  route  than  any  other/'     (Our  italics.)     In 
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the  instant  case  the  {Jkragraph  of  answer  under  con- 
sideration alleges  that  the  message  in  question  was  sent 
in  the  usual  and  most  direct  method  of  transmitting 
messages  between  the  points  named,  and  that  appellant 
had  no  other  means  as  practical  or  expeditious  for  that 
purpose.  The  following  cases  cited  by  appellant  sup- 
port the  conclusion  we  have  reached.  Western  Union 
Tel.  Co.  V.  Mahone  (1917),  120  Va.  422,  91  S.  E.  157; 
Western  Union  Tel.  Co.  V.  Lee,  supra;  Taylor  v.  Western 
Union  Tel.  Co.  (1918),  199  Mo.  App.  624,  204  S.  W. 
SlS;Bateman  V.  Western  Union  Tel.  Co.  (1917),  174  N. 
C.  97,  93  S.  E.  467,  L.  R.  A.  1918A  803. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain appellant's  motion  for  a  new-  trial,  and  to  overrule 
appellee's  demurrer  to  appellant's  third  paragraph  of 
answer,  and  for  further  proceedings  consistent  with  this 
opinion. 


Byram  Foundry  Company  v.  Forster. 

[No.  10,385.   Filed  June  23,  1920.] 

Sales. — Implied  WarraaUy. — Inapplicdble  in  Case  Based  on  Ex- 
press Wa/rranty. — Where  a  counterclaim  was  not  drawn  on  the 
theory  that  theve  was  a  breach '  of  implied  warranty,  but 
charged  a  failure  to  make  the  articles  according  to  blueprints 
furnished  and  the  breach  of  an  express  warranty  that  the 
articles,  when  made,  would  enable  defendant  to  fulfill  a  con- 
tract therefor  made  with  a  third  person,  and  where  the  chief 
issue  at  the  trial,  as  shown  by  the  evidence,  was,  whether  the 
articles  had  been  made  according  to  the  blueprints,  the  prin- 
ciple of  implied  warranty  of  fitness  for  the  purpose  intended 
had  no  application. 

From  Marion  Superior  Court  (103,993) ;  Theophihis 
J.  Moll,  Judge. 

Action  by  John  G.  Forster  against  the  Byram  Foun- 
dry Company.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 
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Myers,  Gates  &  Ralston,  for  appellant. 
George  H.  Batchelor  and  Noble  H.  Wihle,  for  ap- 
pellee. 

Remy,  J. — ^Action  by  appellee,  a  pattern  maker,  on 
account  for  services  rendered  and  materials  furnished 
in  the  manufacture  of  certain  patterns.  Appellant  filed 
answer  in  three  paragraphs — denial,  plea  of  payment 
and  want  of  consideration ;  also  a  counterclaim  wherein 
it  averred  in  substance  that  it  was  engaged  in  the  busi- 
ness of  operating  a  foundry ;  that  it  entered  into  a  con- 
tract to  construct  a  certain  number  of  cylinders  and 
piston  rings  upon  the  strength  of  appellee's  representa- 
tions that  he  was  competent  and  able  to  furnish  patterns 
of  the  kind,  measurements  and  specifications  required ; 
that  it  furnished  appellee  with  blue  prints  and  specifica- 
tions therefor,  and  that  appellee  represented  that  he 
would  construct  said  patterns  in  accordance  with  said 
blue  prints,  and  guaranteed  that  "the  patterns  con- 
structed by  him  would  in  every  way  enable  appellant 
to  fulfill  the  contract ;"  that,  on  account  of  the  unwork- 
manlike manner  in  which  appellee  constructed  the  pat- 
terns, appellant  was  unable  to  fulfill  the  contract,  to 
its  damage  in  the  total  sum  of  $15,000. 

There  was  a  trial  by  jury,  and  verdict  for  appellee 
on  his  complaint  and  against  appellant  on  its  counter- 
claim. The  only  assigned  error  is  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial ;  and  the 
only  questions  presented  under  the  motion  are:  (1) 
The  giving  by  the  court  on  appellee's  request  of  instruc- 
tion No.  3;  (2)  the  refusal  of  the  court  to  give  appel- 
lant's tendered  instruction  No.  5;  and  (3)  that  the 
verdict  is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law. 

By  instruction  No.  3,  the  court,  after  correctly  stat- 
ing the  theory  of  appellant's  counterclaim,  charged  the 
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jury  as  follows :  "I  instruct  you  that  if  the  defendant 
shall  recover  at  all  in  this  action,  it  must  recover  upon 
the  theory  of  its  counterclaim,  and  not  upon  some  other 
or  different  theory,  and  by  the  proof  of  such  sfuarantee 
charged  in  said  counterclaim;  and  in  this  connection  I 
instruct  you  that  if  you  should  find  from  the  evidence 
that  the  plaintiff  did  not  fully  guarantee  that  the  pat- 
terns constructed  by  him  would  in  every  way  enable  the 
defendant  to  fulfill  the  contract  for  20,000  pistons  and 
piston  rings,  and  other  articles,  then  I  instruct  you  that 
the  defendant  cannot  recover  in  this  action  upon  the 
theory  that  he  had  such  a  guarantee  from  the  plaintiff, 
and  that  the  same  had  been  broken,  thereby  causing 
damages  to  the  defendant." 

It  is  urged  by  appellant  that  this  instruction  is  errone- 
ous in  that  it  eliminates  the  question  of  implied  war- 
ranty. It  is  the  law,  as  stated  by  appellant,  that  if  an 
article  is  ordered  for  a  specific  purpose,  no  evidence  of 
express  warranty  is  required,  since  the  law  implies  a 
warranty  that  the  article  is  reasonably  suitable  for  the 
purpose  for  which  it  was  intended.  That  principle, 
however,  has  no  application  here.  The  counterclaim 
was  not  drawn  upon  the  theory  that  there  was  a  breach 
of  implied  warranty.  The  counterclaim  contained  but 
two  elements  upon  which  appellant's  claim  for  recoup- 
ment was  based:  (1)  The  alleged  failure  of  appellee 
to  make  the  patterns  in  conformity  with  the  blue  prints ; 
and  (2)  the  alleged  breach  of  an  express  warranty  on 
the  part  of  appellee  that  the  patterns  when  constructed 
by  him  would  enable  appellant  to  fulfill  his  contract. 
Appellee  was  to  make  the  patterns  according  to  blue- 
prints furnished  by  appellant,  and  the  chief  issue  at 
the  trial,  as  shown  by  the  evidence,  was  whether  or  not 
the  patterns  made  by  appellee  were  according  to  such 
blueprints,  which  blueprints  may  or  may  not  have  been 
properly  drawn.    Appellee  might  by  contract  warrant 
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that  the  patterns  when  made  would  enable  appellant  to 
fulfill  its  contract,  but,  under  the  pleadings  and  the  evi- 
dence,  as  shown  by  the  record  in  this  case,  the  law  would 
not  imply  such  a  warranty.  35  Cyc  403;  Davis  Calyx 
Drill  Co.  V.  MaUory  (1905),  137  Fed.  332,  69  C.  C-  A. 
552,  69  L.  R.  A.  973 ;  Fairbanks,  Morse  &  Co.  v.  Baskett 
(1903),  98  Mo.  App.  53,  71  S.  W.  1113.  There  was  no 
error  in  giving  the  instruction. 

Instruction  No.  5  tendered  by  appellant  was  inappli- 
cable to  the  evidence  and  was  properly  refused. 

It  is  earnestly  contended  by  appellant  that  the  evi- 
dence fails  to  show:  (1)  That  the  patterns  contracted 
for  were  all  made;  (2)  that  the  patterns  made  were  in 
conformity  with  the  blueprints;  and  (3)  that  they  were 
adapted  i;o,  and  suitable  for,  use  in  the  manufacture  of 
motorcycle  cylinders  for  which  they  were  designed.  We 
have  carefully  examined  the  record  and  find  that  there 
is  evidence  to  show  that  appellee  made  all  the  patterns 
contracted  for,  and  made  them  in  accordance  with  the 
blueprints  furnished  by  appellee. 

Appellant's  only  contention  that  the  verdict  is  con- 
trary to  law  is  based  upon  the  proposition  that  it  is  not 
sustained  by  sufficient  evidence,  and  in  view  of  our  hold- 
ing as  to  the  sufficiency  of  the  evidence  is  without  merit. 

Judgment  affirmed. 


Indiana  Power  and  Water  Company  v.  Miller. 

[No.  10,512.  Piled  June  24,  1920.] 

Master  and  Servant. — Workmen's  Compensation. — Blindness. — 
Evidence  of  Cause, — Evidence  that  an  employe's  sight  began  to 
fail  shortly  after  an  injury  to  one  eye,  and  that  in  seven  months 
he  had  lost  the  sight  of  both  eyes,  with  the  testimony  of  a 
physician  that  the  condition  may  have  resulted  from  the  acci- 
dent and  injury  involved,  are  sufficient  to  support  an  award  of 
compensation  for  blindness,  claimant  not  being  required  to  pre- 
sent such  proof  as  would  entirely  exclude  the  possibility  that 
his  blindness  was  due  to  a  constitutional  disease. 
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From  Industrial  Board  of  Indiana. 

Proceeding  by  John  E^  Miller  under  the  Workmen's 
Compensation  Act  against  the  Indiana  Power  and  Water 
Company.  From  an  award  of  compensation,  the  latter 
appeals.    Affirmed. 

J.  W.  Fesler,  Harvey  J.  Elam,  Howard  S.  Young  and 
Emison,  Hoover  &  Gregg,  for  appellant. 
John  A.  Riddle,  for  appellee. 

McMahan,  C.  J. — ^Appellee,  while  working  in  appel- 
lant's coal  mine,  received  an  injury  in  his  left  eye;  fol- 
lowing this  injury  he  was  not  able  to  work  for  two  or 
three  weeks;  he  had  the  eye  treated  by  eye  specialists; 
his  sight  began  to  fail  shortly  after  the  injury,  and  in 
six  or  seven  months  thereafter  he  had  completely  lost 
the  sight  of  both  eyes. 

The  Industrial  Board  found  that  the  injury  com- 
plained of  arose  out  of  and  in  the  course  of  appellee's 
emplojnnent  while  working  for  appellant,  and  awarded 
500  weeks'  compensation  at  the  rate  of  $13.20  per  week, 
with  the  provision  that  the.  total  compensation  should 
not  exceed  $5,000.  Appellant  appeals  from  this  award, 
and  contends  that  the  award  is  not  supported  by  the  evi- 
dence and  is  contrary  to  law. 

There  is  no  contention  over  the  finding  that  appellee 
was  injured  in  the  course  of  his  employment  by  being 
struck  in  the  eye  with  a  piece  of  coal  or  something. 
Appellant  contends  that  there  is  no  evidence  that  this 
injury  caused  appellee  to  lose  his  eyesight,  but  that  the 
undisputed  evidence  shows  that  the  blindness  was  caused 
by  a  constitutional  disease.  In  support  of  this  conten- 
tion appellant  insists  that,  in  a  case  of  this  kind,  the 
fact  that  the  blindness  was  the  result  of  the  injury  must 
be  proved  by  the  testimony  of  physicians ;  and  that  such 
fact  cannot  be  proved  by  nonexpert  witnesses.  It  is  not 
necessary  for  us  to  pass  upon  this  contention,  as  Dr. 
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Knapp  in  answering  the  first  question  asked  by  appel- 
lant on  cross-examination  testified  that  the  condition  of 
appellee's  eyes,  the  atrophy  of  the  optic  nerves  in  both 
eyes,  might  have  resulted  from  the  injury  suffered  by 
appellee  in  February,  1917.  This  statement,  when 
taken  with  the  other  evidence,  is  sufficient  to  support 
the  award. 

We  have  carefully  examined  the  evidence  as  set  out 
in  the  briefs  and  as  shown  by  the  record,  and  find  that 
there  is  ample  evidence  to  support  the  award. 

Appellee  was  not  required  to  present  such  proof  as 
would  entirely  exclude  the  possibility  that  his  blindness 
was  due  to  a  constitutional  disease.  Bucyrus  Co.  V. 
Townsend  (1917),  65  Ind.  App.  687, 117  N.  E.  656. 

Award  affirmed  and  increased  five  per  cent. 


Folger  et  al.  v.  Barnard. 

[No.  10,043.     Filed  December  9,  1919.     Rehearing  denied  April 
29,  1920.    Transfer  denied  June  24,  1920.] 

1.  Judges. — Disqualifieation. — Showing. — Where  the  disqualifica- 
tion of  the  regular  judge,  by  reason  of  having  been  prior  to  his 
election  the  attorney  for  one  of  the  parties,  appears  on  the 
record  of  the  cause,  the  necessity  for  having  a  special  judge 
try  the  case  is  sufficiently  shown,    p.  524. 

2.  Evidence. — Judicial  Notice. — Identity  of  Judges  of  Circuit 
Courts. — The  appellate  court  takes  judicial  notice  as  to  who 
are  judges  of  the  circuit  courts  of  the  state,    p.  525. 

3.  Appeal. — Right  of  Judge  to  Sit. — Objections. — Waiver. — 
Judges. — ^Where  a  regrular  judge  from  another  circuit  assumed 
jurisdiction  of  the  case,  and  conducted  a  trial  and  rendered 
judgment,  and  at  no  time  during  the  course  of  proceedings  in 
the  trial  court  was  any  objection  made  either  to  his  assump- 
tion of  jurisdiction  or  trial  of  the  case,  all  objections  thereto 
will  be  deemed  waived  on  appeal,    p.  525. 

4.  Appeal. — Evidence. — Objection  After  Answer  to  Question. — 
An  objection  to  a  question  made  after  the  question  had  been 
answered  is  too  late.    p.  526. 
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5.  Evidence.  —  Sotmdness  of  Mind.  —  Opinions.  —  Deeds.  —  The 
opinions  of  witnesses,  specifically  limited  to  the  time  they  had 
seen  and  conversed  with  her,  as  to  the  soundness  of  mind  of  the 
grantor  of  a  deed,  were  admissible,  though  they  had  not  seen 
or  observed  the  grantor  for  two  or  three  years  prior  to  the 
time  inquired  about,    p.  526. 

6.  Evidence. —  Soundness  of  Mind. —  Opinions. —  Deeds* — Upon 
the  question  of  soundness  of  mind  of  grantor  at  time  of  execu- 
tion of  deed,  the  opinions  of  witnesses  intimately  acquainted 
with  her  for  a  number  of  years,  who  had  observed  and  con- 
versed with  her  at  various  times  before  and  after  the  time 
inquired  about,  were  admissible,    p.  526. 

7.  Appeal. — Harmless  Error. — Excluding  Testimony* — Adfnis- 
sum  Later. — ^Where  an  objection  to  a  question  has  been  sus- 
tained, but  the  witness  afterwards  testified  fully  on  the  sub- 
ject of  the  question  without  objection  there  is  no  reversible 
error,    p.  526. 

8.  Appbaji — Conclusiveness  of  Finding. — Conflieting  Evidence. — 
The  court's  finding  upon  conflicting  evidence  cannot  be  dis- 
turbed,   p.  527. 

From  Rush  Circuit  Court;  Fred  C.  Gause,  Special 
Judge. 

Action  by  John  C.  Folger  and  others  against  Emerson 
E.  Barnard.  From  a  judgment  for  defendant,  the  plain- 
tiffs appeal.    Affirmed. 

John  D.  Megee  and  A.  J.  Ross,  for  appellants. 
A.  L.  Gury  and  /.  A.  Titsworth,  for  appellee. 

McMahan,  J. — Complaint  by  appellants  for  partition 
and  to  quiet  title.  Cross-complaint  by  appellee  to  quiet 
title.    Decree  for  appellee  quieting  his  title. 

Hon.  Will  M.  Sparks,  judge  of  the  Rush  Circuit  Court, 

was  prior  to  the  time  of  his  election  the  attorney  for 

the  appellants  in  this  action.    The  cause  was 

1.  tried  before  Hon.  Fred  C.  Cause,  judge  of  the 
Henry  Circuit  Court.  The  record  fails  to  show 
why  he  was  called.  The  disqualification  of  the  regular 
judge  appears  on  the  record,  and  is  a  sufficient  show- 
ing of  the  necessity  of  having  a  special  judge  try  the 
case. 
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We  judicially  know  that  Fred  C.  Cause  was  judge  of 

the  Henry  Circuit  Court,    He  assumed  jurisdiction  of 

this  case,  and  afterwards  there  was  a  trial  by 

2-3.  jury,  which  resulted  in  a  verdict  and  judgment 
for  appellee.  At  no  time  during  the  course  of 
the  proceedings  in  the  trial  court  did  appellants  make 
any  objection  to  Judge  Cause  assuming  jurisdiction  of 
and  trying  the  case.  The  Supreme  Court  in  Perry  v. 
Pemet  (1905),  165  Ind.  67,  74  N.  E.  609,  6  Ann.  Cas. 
533^  held  that  when  a  judge  has  been  called  to  try  a 
cause,  and  no  objection  is  made  at  the  time,  or  to  his 
sitting  in  the  cause  when  he  assumes  to  act,  all  objec- 
tions thereto  will  be  deemed  waived  on  appeal.  See, 
also,  Lillie  V.  Trentman.  (1891),  130  Ind.  16,  29  N.  E. 
405;  Jordan  V.  Indianapolis  Coal  Co.  (1913),  52  Ind. 
App.  542,  100  N.  E.  880;  Larrance  v.  Levns  (1912), 
51  Ind.  App.  1,  98  N.  E.  892.  Appellants'  conduct  in 
this  matter  looks  too  much  like  an  attempt  to  gamble 
on  the  decision  of  the  court,  and,  losing  the  wager,  pull 
down  the  stakes,  which  we  cannot  permit. 

Appellee's  title  to  the  real  estate  in  controversy  de- 
pended upon  a  deed  signed  and  acknowledged  by  Phoebe 
Folger,  October  26,  1912.  Appellants  contend  that  said 
deed  was  never  delivered,  and  that,  if  it  was  delivered, 
Mrs.  Folger  at  the  time  of  the  making  and  delivery  was 
of  unsound  mind. 

The  evidence  shows  that  the  deed  to  appellee  was 
signed  and  acknowledged  by  Mrs.  Folger,  October  26, 
1912.  A  large  number  of  witnesses  testified  on  behalf 
of  appellee  as  to  their  acquaintance  with  Phoebe  Folger, 
and,  after  having  detailed  their  observations  and  con- 
versations with  her,  were  asked  their  opinions  as  to 
whether  she  was  of  sound  or  unsound  mind  during  the 
latter  part  of  1912,  and  the  first  part  of  1913,  basing 
such  opinions  upon  the  facts  detailed  by  them  as  wit- 
nesses.   Appellants  objected  to  this  evidence  on  the 
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ground  that  the  question  did  not  confine  the  opinions  of 
the  witnesses  to  the  time  the  witnesses  had  had  such 
observations  and  conversations  with  Mrs.  Folger. 

An  examination  of  the  record  disclosed  that  no  objec- 
tions were  made  to  such  question  when  asked  the  wit- 
nesses George  Hutchins,  Elizabeth  Hutchins, 
4-6.  Noah  Wooten,  Ella  Barnard  and  Alonzo  Bogue 
until  after  the  questions  had  been  answered.  Two 
of  the  witnesses,  Edwin  Macey  and  D.  E.  Barnard,  had 
not  seen  and  observed  Mrs.  Folger  for  two  or  three 
years  prior  to  the  time  inquired  about,  but  when  they 
answered  the  question  they  specifically  limited  their 
opinions  as  to  the  time  when  they  had  seen  and  con- 
versed with  her.  The  other  eight  witnesses  who  testi- 
fied for  appellee  upon  this  subject  had  known  Mrs. 
Folger  for  many  years,  were  intimately  acquainted  with 
her,  and  had  observed  and  conversed  with  her  at  various 
times  covering  a  long  period  of  time,  including  the  years 
1912  and  1913.  No  error  is  shown  in  the  admission  t)f 
the  testimony  of  any  of  these  witnesses. 

Appellants  also  contend  that  the  court  erred  in  sus- 
taining appellee's  objection  to  a  question  which  appel- 
lants asked  Emily  Rigsbee,  one  of  appellants' 
7.    witnesses,  relative  to  the  soundness  or  unsound- 
ness of  Phoebe  Folger's  mind  at  the  time  the 
witness  had  held  conversations  with  and  at  the  time 
witness  had  observed  her.     The  record  discloses  that, 
although  an  objection  to  this  question  was  sustained, 
the  witness  afterwards  testified  upon  this  same  subject, 
and  without  objection  stated  that  at  that  time  Mrs. 
Folger  was  a  person  of  sound  mind.    There  was  there- 
fore, no  error  in  the  action  of  the  court  in  sustaining 
the  objection  to  the  first  question. 

Appellants  also  insist  that  the  finding  is  not  sustained 
by  sufficient  evidence.  The  contention  of  appellants  is 
that  there  is  no  evidence  to  prove  the  delivery  of  the 
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deed  in  question.  One  or  two  witnesses  testified  that 
Mrs.  Folger  had  said  to  them  that  she  had  deeded  the 
property  in  question  to  appellee.  There  was  other  evi- 
dence from  which  the  court  might  have  inferred  a  de- 
livery of  the  deed.    The  evidence  was  conflicting  upon 

the  question  of  delivery,  but  this  was  a  question 
8.     of  fact  for  the  court.    The  court  found  against 

appellants  on  this  question,  and,  there  being  some 
evidence  to  support  that  finding,  we  cannot  disturb  it. 
No  reversible  error  being  shown,  judgment  is  af- 
firmed. 


Beck  v.  Guardian  Casualty  and  Guaranty 

Company. 

[No.  10,477.    Filed  June  25,  1920.] 

1.  Pleading.  —  Demturrer.  —  Memorandum,  — Waiver,  —  Plea  in 
Abatement. — Objections  to  a  plea  in  abatement  not  pointed  out 
in  the  memorandum  to  the  demurrer  thereto  are  waived,  p.  528. 

2.  Appeal. — Briefs, — Exceptions, — An  assignment  of  error  in 
ruling  on  the  motion  for  new  trial  will  not  be  considered  where 
appellant  has  made  no  showing  by  amended  brief,  after  ap- 
pellee's brief  called  attention  to  the  omission  of  appellant's 
original  brief  to  show  that  any  exceptions  were  taken  to  such 
ruling,  as  the  appellate  court  does  not  search  the  record  to 
reverse,    p.  529. 

3.  Appeal. — Record, — Exhibits. — Review, — Questions  on  rulings 
on  evidence  concerning  an  exhibit  not  in  the  record  cannot  be 
considered,     p.  529. 

From  Marion  Superior  Court  (106,164) ;  W.  W. 
Thornton,  Judge. 

Action  by  Joine  G.  Beck  against  the  Guardian  Cas- 
ualty and  Guaranty  Company.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.     Affirmed. 

Walker  &  Hollett,  for  appellant. 
Charles  E.  Henderson,  for  appellee. 
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Nichols,  J. — ^Action  upon  a  policy  of  burglary  in- 
surance issued  in  the  sum  of  $1,000  by  appellee  to  ap- 
pellant. The  questions  involved  arise  upon  an  answer 
in  abatement  by  appellee,  and  the  trial  of  the  issues 
thereon.  Omitting  the  formal  parts,  the  plea  in  abate- 
ment is  as  follows :  "Comes  now  the  defendant  and  for 
its  plea  says  that  the  policy  sued  upon  provides  in  clause 
2,  under  General  Agreements : 

'Any  claim  by  assured  for  loss  under  this  policy 
shall  be  made  in  writing,  and  be  duly  subscribed 
and  certified  by  the  assured,  and  shall  state  the 
manner  in  which  the  loss  occurred,  the  date  of  said 
loss,  and  a  detailed  inventory  of  the  articles  taken 
or  damaged,  together  with  the  cost  price  of  each 
article,  as  may  be  reasonably  practicable,  and  the 
cash  market  value  of  the  same  at  the  date  of  loss,' 
etc. 

"Clause  10  under  said  General  Agreements  also  pro- 
vides that  no  suit  shall  be  brought  under  this  policy  until 
three  months  after  the  particulars  of  the  loss,  as  re- 
quired, shall  have  been  furnished  to  the  company.  That 
said  plaintiff  did  make  out  a  detailed  statement,  as  re- 
quired by  said  policy  and  said  condition  herein  first  set 
out,  but  the  same  was  not  made  out  until  the  2nd  day 
of  February,  1917,  and  was  not  received  by  said  defend- 
ant until  thereafter,  and  this  suit  was  filed  on  April  6, 
1917,  thereafter." 

Appellant's  demurrer  to  this  plea  was  overruled,  of 

which  ruling  appellant  complains,  but  the  grounds  of 

her  complaint  are  not  set  out  in  the  memorandum 

1.  to  her  demurrer.  She  has  therefore  waived  the 
objections  of  which  she  complains.  §344,  cl.  6, 
Bums  1914,  Acts  1911  p.  415.  This  question  has  been 
so  often  determined  that  it  seems  unnecessary  to  cite 
authorities,  but  see  Pittsburgh,  etc.,  R.  Co.  V.  Home  Ins. 
Co.  (1915),  183  Ind.  355,  108  N.  E.  525. 

Appellant  next  complains  of  the  court's  action  in  over- 
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ruling  her  motion  for  a  new  trial.    But  it  does  not  ap- 
pear by  her  brief  that  she  saved  any  exceptions 

2.  to  the  court's  ruling.    Appellee's  brief  called  at- 
tention to  the  omission,  but,  if  exceptions  were 

saved,  appellant  has  failed  to  amend  her  brief  to  so 
show.  We  must  presume  that  exceptions  were  not 
saved.  We  do  not  search  the  record  to  reverse  a  case. 
Appellant  relies  upon  §3  of  chapter  143,  Acts  1917  p. 
523,  §691a  et  seq.  Bums'  Supp.  1918,  but  this  act,  so 
far  as  it  undertakes  to  say  what  shall  be  a  sufficient 
brief,  and  when  defects  shall  be  pointed  out,  has  been 
held  unconstitutional.  SoUmeto  v.  State  (1919),  188 
Ind.  170,  122  N.  E.  578. 

Even  if  the  motion  for  new  trial  were  properly  be- 
fore this  court,  appellant  would  not  be  helped.    The  one 
substantial  question  therein  presented  is  the  rul- 

3.  ing  of  the  court  in  excluding  her  exhibit  4,  and 
certain  evidence  pertaining  thereto.    The  exhibit 

is  not  in  the  record,  appellant  saying  that  the  exhibit 
'Tiaving  been  excluded  is  of  course  not  in  the  tran- 
script." As  it  is  not  in  the  transcript,  we  cannot  con- 
sider any  ruling  or  evidence  concerning  it.  Rucker  v. 
Steelman  (1884),  97  Ind.  222;  Musser  v.  State  (1901), 
157  Ind.  423,  61  N.  E.  1;  Ewbank's  Manual  §§208,  208a. 
Judgment  affirmed. 


Hyden  et  al.  v.  Anderson. 

[No.  10,473.    Piled  June  25,  1920.] 

1.  Evidence. — Pleadings  Filed  in  Effort  to  Compromise, — Admis- 
sibility.— Original  and  amended  complaints,  in  an  action  to 
quiet  title,  which  were  prepared  and  filed  pursuant  to  an  effort 
to  compromise  the  controversy,  were  properly  excluded  from 
evidence,  p.  531. 

2.  Quieting  Title. — Purchxise  Price  of  Property, — Evidence  of 
Pcuyment, — Deed  by  Husband  cund  Wife. — Admissibility. — In  an 

VOL.  73—34 
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action  to  quiet  title,  a  deed  by  husband  and  wife  of  property 
held  by  the  entireties,  the  proceeds  of  sale  of  which  they  used 
in  purchasing  the  property  to  which  the  wife  as  widow  was 
seeking  to  quiet  title,  was  properly  admitted  in  evidence,  p.  531. 
3.  Tenancy  in  Common. — Ouster  by  Cotenant. — Adverse  Pos- 
session,— Where  a  husband  and  wife,  after  selling  land  held  by 
the  entireties,  used  the  proceeds  in  the  purchase  of  other  prop- 
erty, the  title  to  which  was  taken  in  his  name,  although  he 
assured  his  wife  that  their  interests  therein  were  equal,  and 
after  the  death  of  the  husband,  who  died  intestate,  the  property 
was  occupied  by  the  widow,  taxed  in  her  name,  and  was  under- 
stood by  the  children  to  belong  to  her,  her  possession  under 
claim  of  title  for  more  than  thirty  years  was  sufficient  to  give 
her  title  as  against  a  deceased  daughter's  surviving  husband 
and  children,  who  never  disputed  her  right  until  she  sued  to 
quiet  title,  even  though  they  were  legally  tenants  in  common, 
p.  533. 

From  Porter  Circuit  Court ;  H.  H.  Loving,  Judge. 

Action  by  Matilda  Anderson  against  Claurde  Hyden 
and  others.  From  a  judgment  for  plaintiff,  the  defend- 
ants appeal.     Affirmed. 

George  R,  Williams,  for  appellants. 
E.  D.  Crumpacker  and  Owen  L,  Crumpacker,  for 
appellee. 

Nichols,  J. — The  verdict  and  judgment  in  this  case 
were  for  appellee,  quieting  her  title  to  certain  real  es- 
tate, against  appellants. 

The  error  assigned  for  reversal  is  the  action  of  the 
court  in  overruling  appellants'  motion  for  a  new  trial 
upon  the  grounds  that  the  evidence  is  insufficient  to 
sustain  the  verdict,  that  the  verdict  is  contrary  to  law, 
that  the  court  erred  in  giving  and  in  refusing  certain 
instructions,  in  admitting  a  certain  deed  executed  by  ap- 
pellee and  her  husband  to  one  Ambrose  Sunberg  in  evi- 
dence over  the  objection  of  appellants,  and  in  excluding 
appellee's  original  complaint  and  her  amended  complaint 
as  evidence. 

The  last  ground  for  a  new  trial  presents  no  error  of 
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the  court.     It  appears  from  the  evidence  that  the  orig- 
inal complaint  and  Jthe  amended  complaint  which 

1.  were  offered  in  evidence  were  filed  pursuant  to 
an  effort  of  appellee  and  appellants  to  settle  their 

controversy  without  litigation,  and  without  court  action 
further  than  was  necessary  to  settle  the  legal  title. 
Being  prepared  and  filed  pursuant  to  an  effort  to  com- 
promise, they  were  properly  excluded.  Kinsey  v. 
GHmes  (1844),  7  Blackf.  290;  Wilt  v.  Bird  (1844),  7 
Blackf .  258. 

From  the  evidence  the  following  facts  appear :    Ap- 
pellee was  bom  in  Sweden  in  the  year  1852,  and  came 
to  America  when  she  was  thirteen  weeks  old, 

2.  since  which  time  she  has  lived  in  Porter  county, 
Indiana.    She  was  married  to  John  Anderson  in 

1873,  at  which  time  she  and  her  husband  bought  a  home 
about  five  miles  southwest  of  Old  Porter,  in  said  county, 
taking  the  title  in  both  names.  About  six  months  after 
they  sold  this  property  and  bought  the  real  estate  in- 
volved in  this  suit,  paying  $1,100,  and  using  as  a  part 
of  the  purchase  price  proceeds  of  the  sale  of  the  first 
property  which  they  held  by  entireties.  The  deed  con- 
ve5dng  this  first  property  was  the  one  that  was  read  in 
evidence  over  appellant's  objections.  This  was  not 
error.  The  real  estate  purchased  consisted  of  twenty- 
five  acres,  and  had  an  old  farmhouse  on  it.  They  built 
a  new  one  which  cost  $900,  of  which  amount  appellee 
received  $600  from  her  brother  iii  Chicago  as  a  present. 
At  the  time  of  the  purchase  appellee  was  sick,  and  at 
the  time  the  deed  was  made  when  her  husband  came 
home  she  asked  him  if  her  name  was  in  it,  and  he  an- 
swered that  there  would  be  no  trouble  about  that,  the 
land  was  as  much  hers  as  his.  The  title,  however,  had 
been  taken  in  his  name.  About  two  years  after  the 
house  was  built,  the  husband  was  killed  while  working 
in  a  brickyard.     There  had  been  six  children  bom  to  the 
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union,  all  of  whom  were  dead  except  William,  nine  years 
old,  and  Amanda,  five.  There  was  no  property  except 
the  land  involved,  the  household  goods,  two  mules,  a  hog 
and  a  few  chickens.  The  mother  was  at  the  time  in 
poor  health.  With  the  assistance  of  her  brothers  she 
kept  her  children  with  her  on  the  farm,  sending  them 
to  school,  and  when  they  were  out  of  school  they  helped 
her  by  their  wages  received  for  their  work.  It  is  ap- 
parent from  the  whole  record  that  her  burdens  and  re- 
sponsibilities bore  heavily  upon  her.  Her  son  William 
died  at  about  the  age  of  thirty-two  years,  leaving  her 
a  life  insurance  policy  in  which  she  was  named  as  bene- 
ficiary, and  from  which  she  received  $960.  The  daugh- 
ter was  married  when  she  was  thirty  years  of  age  to 
appellant  Claurde  Hyden.  At  the  time  of  her  marriage 
she  had  an  insurance  policy  in  which  her  mother  was 
named  as  beneficiary,  but  after  her  marriage  it  was 
changed  so  that  her  husband  became  beneficiary.  .  As 
the  issue  of  her  marriage  the  daughter  had  two  chil- 
dren, appellants  Norval  and  Kenneth,  the  youngest  be- 
ing three  years  old.  The  daughter  died  four  days  after 
the  birth  of  Kenneth,  and  in  a  year  and  five  months 
thereafter,  her  husband,  appellant  Claurde  Hyden,  mar- 
ried again.  She  says  of  her  children:  "The  children 
always  treated  me  nice.  They  were  good  to  me,  both 
of  them.  They  always  called  it  mother's  property." 
During  all  these  years  she  believed  the  property  to  be 
hers,  claimed  it  to  be  such,  it  was  listed  in  her  name 
for  taxation,  she  paid  the  taxes,  and  kept  it  in  repair. 
Both  children  understood  that  it  was  her  property ;  the 
son  wanted  her  to  sell  it  and  live  on  the  proceeds;  the 
daughter  said  that  she  was  glad  that  her  mother  was 
independent  and  had  a  home  of  her  own.  When,  finally, 
she  had  an  abstract  prepared  for  the  purpose  of  selling 
the  property,  she  was  informed  that  she  would  need  a 
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deed  from  appellants.  This  was  refused,  and  this  ac- 
tion to  quiet  title  resulted. 

After  giving  birth  to  six  children,  she  is  a  widow  and 
childless  at  sixty-eight  years  of  age,  with  her  only  two 
grandchildren,  for  whom  she  expresses  a  tender,  affec- 
tionate regard,  unconsciously  joining  with  her  former 
son-in-law  to  deprive  her  of  half  of  her  worldly  posses- 
sions. There  is  absolutely  no  equity  in  this  appeal.  Due 
respect  for  appellee  as  the  mother  of  his  deceased  wife 
should  have  prompted  the  appellant,  who  is  active  in 
this  appeal,  to  have  permitted  no  action  except  such  as 
was. necessary  to  correct  the  legal  title.  The  heart  of  the 
jury  was  right,  and  we  are  pleased  to  say  that  the  law 
sustains  its  verdict. 

Appellant's  possession  under  claim  of  title  for  more 

than  thirty  years  was  sufficient  to  give  her  title  as 

against  the  daughter  and  appellants  as  her  heirs, 

3.  who  never  disputed  her  right  until  by  defense  in 
this  action,  even  though  they  were  tenants  in 
common  of  the  real  estate  involved.  English  V.  Powell 
(1889),  119  Ind.  93,  21  N.  E.  458;  King  v.  Carmichael 
(1893),  136  Ind.  .20,  35  N.  E.  509,  43  Am.  St.  303;  Her^ 
V.  Gnggs  (1890),  121  Ind.  471,  21  N.  E.  279;  La  Foun^ 
tain  V.  Dee  (1896),  110  Mich.  347,  68  N.  W.  220.  We 
deem  it  wholly  unnecessary  to  discuss  the  question  as 
to  whether  the  husband,  under  the  circumstances  held 
the  title  as  the  trustee  for  himself  and  wife,  as  tenants 
by  entireties.  The  principle  of  adverse  possession  is 
sufficient  to  protect  appellee.  Appellant  vigorously  at- 
tacks the  court's  action  in  giving  and  in  refusing  in- 
structions, but  we  are  unable  to  look  through  the  facts 
of  this  case,  and  discover  any  error. 

The  judgment  is  affirmed. 

McMahan,  C.  J,,  does  not  participate. 
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Sweeny  et  al.  v.  Town  of  Greentown  et  al. 

[No.  10,283.     Filed  March  17,  1920.     Rehearing  denied  May  26, 
1920.     Transfer  denied  June  25,  1920.] 

Municipal  Corporations. —  Streets. —  Contracts  for  Donations 
With  Conditions  Attached, — Formation  Of. — Where  a  land- 
owner submitted  to  the  town  board  a  written  proposition  to 
donate  land  for  the  extension  of  a  street  on  condition  that  he 
be  released  from  all  cost  of  improving  the  same,  and  pro- 
viding that  he  would  make  a  deed  as  soon  as  the  necessary 
improvements  were  made,  which  were  to  be  completed  within 
ninety  days  after  the  strip  was  thrown  open  unless  delayed  by 
weather  conditions,  and  offering  to  allow  his  fences  to  be  re- 
moved and  improvements  to  be  begun  when  the  trustees  were 
satisfied  that  the  necessary  funds  were  in  their  hands  to  make 
the  improvement,  the  action  of  the  board  in  adopting  a  motion 
to  pay  for  the  survey  and  tiling  of  such  street  and  to  ask  cer- 
tain persons  to  take  a  subscription  and  complete  the  same  under 
the  supervision  of  the  board  in  accordance  with  such  proposi- 
tion, did  not  create  a  contract  with  the  landowner. 

From  Howard  Circuit  Court;  William  C.  Overton, 
Judge. 

Action  by  Perl  Sweeny  and  others  against  the  town 
of  Greentown  and  others.  From  a  judgment  for  de- 
fendants, the  plaintiffs  appeal.    Affirmed. 

B.  C.  Moon,  for  appellants. 

Conrad  Wolf  and  Earl  B.  Barnes,  for  appellees. 

Nichols,  C.  J. — ^The  substance  of  the  complaint  in 
this  cause  is  as  follows :  On  October  8,  1906,  appellant 
made  a  proposition  in  writing  to  appellee  town  of 
Greentown  to  donate  to  said  town  a  part  of  the  land  for 
the  extension  of  Gladstone  street  therein  from  the 
Toledo,  St.  Louis  &  Western  R.  R.  south  to  Grant  street, 
upon  certain  conditions  specified  in  said  proposition 
which  was  duly  accepted  by  said  town  by  its  board  of 
trustees  and  entered  upon  the  minutes  of  said  board  of 
trustees.    The  land  belonging  to  appellant,  and  which 
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he  promised  to  donate,  was  a  strip  49^4  f^t  wide  east 
and  west  by  446.78  feet  long  north  and  south  of  the 
value  of  about  $200.  The  proposition  made  by  appel- 
lant, and  which,  as  averred,  it  appears  by  the  minutes 
of  the  board  of  trustees  was  accepted,  was  to  the  effect 
that  appellant  would  donate  said  real  estate  if  he  was 
released  from  any  cost  of  improving  the  same,  and  that, 
as  soon  as  the  trustees  were  satisfied  that  the  necessary 
funds  were  in  their  hands  to  make  such  improvement, 
appellant  would  allow  his  fences  to  be  removed  and  im- 
provements made,  and  as  soon  as  completed  he  would 
execute  a  deed  to  said  board  of  trustees  for  the  land 
donated.  The  improvement  was  to  be  finished  in  ninety 
days  after  it  was  thrown  open,  with  the  provision  that 
the  trustees  might  extend  the  time,  if  weather  condi- 
tions made  it  impossible  to  prosecute  the  work.  At  the 
time  of  the  making  of  such  proposition  appellant  was 
the  owner  in  fee  of  the  real  estate  he  proposed  to  donate 
for  such  street,  and  has  ever  since  been  the  legal  or 
equitable  owner  thereof  subject  to  said  contract.  His 
mother,  Mary  Sweeny,  at  the  beginning  of  the  suit,  was 
the  holder  of  the  legal  title  thereto  as  the  trustee  for 
appellant,  but  since  the  beginning  of  the  action  she  has 
conveyed  the  legal  title  to  appellant,  who  is  now  the 
sole  owner  of  said  land.  Appellant  opened  said  ground 
to  enable  the  said  town  to  comply  with  its  part  of  the 
contract  shortly  after  the  date  of  the  contract,  and  some 
work  was  done  in  attenipted  compliance  with  the  con- 
tract, but  it  was  never  completed  in  accordance  with  the 
contract.  It  would  cost  appellant  or  said  town  $200 
[  to  complete  the  construction  of  said  street  in  accordance 

\  with  the  terms  of  said  contract,  and  such  completion 

i  would  enhance  the  value  of  the  adjoining  real  estate 

r 

owned  by  appellant  in  a  sum  in  excess  of  $200.  Appel- 
lant, from  time  to  time,  has  demanded  a  compliance, 
and  appellee  town  has  often  promised  to  comply  with  its 


r 
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part  of  said  contract  so  as  to  be  entitled  to  a  deed  of 
conveyance  for  the  part  of  said  street  so  owned  by  ap- 
pellant as  aforesaid,  but  appellee  town  has  failed  and 
refused  to  complete  the  performance  of  its  contract  so 
as  to  be  entitled  to  a  deed  of  conveyance  to  said  land. 
Appellant  had  been  ready,  willing  and  able,  and  was 
at  the  time  of  the  commencement  of  this  action  ready, 
willing  and  able,  to  convey  said  real  estate  owned  by 
him,  and  which  would  become  a  part  of  Gladstone 
street,  upon  the  completion  by  said  town  of  its  part  of 
said  agreement.  Appellees  Holliday  and  Colescott  were 
made  parties  to  answer  as  to  their  interests  in  said  real 
estate  adverse  to  appellant,  but  there  is  no  averment 
that  either  of  them  claimed  any  interest  therein  or  title 
thereto.  There  was  a  prayer  that  the  court  make  an 
order  requiring  appellee  town  to  complete  said  street 
within  a  reasonable  time  to  be  fixed  by  the  court,  and 
that  thereupon  appellant  should  convey  the  real  estate 
to  said  town  as  provided  in  said  contract;  or  in  the 
event  that  appellee  town  should  fail  or  refuse  within 
the  time  fixed  by  the  court  so  to  complete  said  street, 
such  contract  might  be  adjudged  to  be  abandoned  by 
appellee  town,  and  that  the  title  of  appellant  in  and 
to  said  real  estate  be  quieted,  and  that  it  be  adjudged 
he  should  have  the  right  to  the  possession  and  use 
thereof  free  from  any  claim  of  appellees  under  said  con- 
tract or  otherwise;  or  that  appellant  recover  of  said 
town  $200  which  it  will  cost  it  to  complete  the  said 
street  in  accordance  with  the  terms  of  said  contract. 

The  proposition  to  the  board  of  trustees  and  the  ac- 
tion of  the  board  with  reference  thereto,  as  appears  by 
the  minutes  which  were  a  part  of  the  exhibit  to  the  com- 
plaint, do  not  amount  to  a  contract  between  appellant 
and  appellee  town.  The  most  that  the  board  of  trus- 
tees did,  as  appears  by  the  minutes  of  the  meeting,  after 
such  proposition  was  made,  was,  on  motion,  to  pay  for 
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the  surveying  and  tiling  of  such  street  and  to  ask  ap- 
pellees HoUiday  and  Colescott  to  take  a  subscription  and 
complete  the  same  under  the  supervision  of  the  town 
board,  in  accordance  with  appellant's  proposition.  This 
was  not  a  contract  with  appellant,  and  without  a  valid 
contract  the  complaint  fails  to  state  a  cause  of  action, 
and  the  demurrer  thereto  was  properly  sustained.  We 
do  not  pass  upon  the  validity  of  such  a  contract  if  it 
had  been  made,  nor  upon  appellant's  right,  with  proper 
averments  in  his  complaint,  to  quiet  his  title  to  the  real 
estate  involved. 
The  judgment  is  affirmed. 


Kirmse  v.  Chicago,  Terre  Haute  and  South- 
eastern Bailway  Company. 

[No.  10,512.   Filed  June  25,  1920.] 

1.  Appeal. — Instructions, — Giving  or  Refusing, — Evidence  Not 
in  Record. — Presumptums, — ^Where  the  action  of  the  trial  court 
in  g^iving  or  refusing  instructions  would  be  right  under  any 
supposable  state  of  facts  within  the  issues,  and  the  evidence  is 
not  in  the  record,  it  will  be  presumed  on  appeal  that  such  state 
of  facts  existed,    p.  539. 

2.  Appeal. — Instructions, — Refusing, — Evidence  Not  in  Recocrd, 
— Review, — The  refusal  to  give  an  instruction  is  not  reviewable 
where  the  evidence  is  not  in  the  record,    p.  539. 

3.  Appeal. — InsPnictions. — Evidence  Not  in  Record, — Presump- 
tions.— In  the  absence  of  the  evidence  from  the  record  it  will  be 
presumed  that  there  was  evidence  to  support  the  instructions 
given  to  the  jury.    p.  539. 

4.  Railroads.  —  Collision  with  Automobile,  —  Intoxication  of 
Driver.  —  Contributory  Negligence  of  Occupant.  —  Where  the 
driver  and  occupants  of  an  automobile,  including  plain- 
tiff, had  been  drinking,  and  the  intoxicated  driver  drove 
into  a  train  standing  across  the  highway,  and  where  the  plain- 
tiff knew  of  the  drunken  condition  of  the  driver  and  other 
occupants  of  the  automobile  in  ample  time  before  the  crossing 
was  reached  to  have  alighted  from  the  automobile  and  thus 
avoided  her  injury,  she  was  guilty  of  contributory  negligence* 
p.  539. 
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From  Vermillion  Circuit  Court;  Barton  S.  Aikman, 
Judge. 

Action  by  Louise  Kirmse  against  the  Chicago,  Terre 
Haute  and  Southeastern  Railway  Company.  From  a 
judgment  for  defendant,  the  plaintiff  appeals.  A/- 
firmed. 

Wait  &  Sunkel  and  Walker  &  Blankenbaker,  for  ap- 
pellant. 

H.  B.  Aikman  and  Beasley,  Douthitt,  Crawford  & 
Beasley,  for  appellee. 

Nichols,  J. — Action  by  appellant  to  recover  damages 
on  account  of  the  alleged  negligence  of  appellee  in  oper* 
ating  one  of  its  trains  across  Lafayette  avenue,  a  public 
highway  north  of  Terre  Haute,  Indiana,  and  between 
said  city  and  North  Terre  Haute.  Appellant  was  in- 
jured while  riding  in  an  automobile  as  the  guest  of  one 
Martin.  It  is  charged  in  the  complaint  that  appellee 
failed  to  give  the  statutory  warning  signals  as  it  ap- 
proached the  highway  on  which  appellant  was  traveling 
in  the  automobile  aforesaid  as  such  guest  at  the  time  of 
her  injuries,  charging  that  as  a  result  of  such  negli- 
gence there  was  a  collision  between  appellee's  freight 
train  and  said  automobile  resulting  in  personal  injury 
to  appellant.  There  was  an  answer  in  denial.  Trial 
by  jury  and  verdict  for  defendant.  Appellant's  motion 
for  new  trial  was  overruled,  and  judgment  was  rendered 
upon  the  verdict,  from  which  judgment  appellant  ap- 
peals, assigning  as  error  the  court's  action  in  overruling 
the  motion  for  new  trial. 

The  evidence  is  not  in  the  record.  The  only  error 
presented  pertains  to  the  refusal  of  the  court  to  give 
certain  instructions  by  appellant  tendered  and  to  the 
giving  of  certain  instructions  over  appellant's  ob- 
jections. 

It  is  well  established  that,  where  the  action  of  the 
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court  in  giving  or  refusing  instructions  would  be  right 
under  any  supposable  state  of  facts  within  the 

1.  issues,  it  will  be  presumed  on  appeal,  when  the  evi- 
dence is  not  set  out  in  the  record,  that  such  state 

of  facts  existed.  Peoria,  etc.,  R.  Co.  v.  Flicker  (1884), 
95  Ind.  180 ;  Hilker  v.  KeUey  (1892) ,  180  Ind.  856,  80  N. 
E.  304,  15  L.  R.  A.  622;  Herring  v.  Watson  (1914), 
182  Ind.  874,  105  N.  E.  900 ;  Baltimore,  etc.,  R.  Co.  V. 
Reiser  (1912),  51  Ind.  App.  58,  94  N.  E.  880. 

The  refusal  to  give  an  instruction  is  not  reviewable 
where  the  evidence  is  not  in  the  record.    Fitch  V.  Gun- 
drum  (1919),  69  Ind.  App.  572,  122  N.  E.  428; 

2.  WHght  V.  City  of  CrawfordsviUe  (1895) ,  142  Ind. 
686,  42  N.  E.  227;  Jenkins  V.  Wilson  (1895),  140 

Ind.  544,  40  N.  E.  89 ;  Amen  V.  Standard  Steel  Car  Co. 
(1920),  72  Ind.  App.  179,  128  N.  E.  7;  Fostoria  Oil  Co. 

V.  Gardner  (1920), Ind.  App. ,  124  N.  E.  467. 

In  the  absence  of  the  evidence  from  the  record  it  will 
be  presumed  that  there  was  evidence  to  support  the  in- 
structions given  to  the  jury.    State,  ex  rel.  v. 

3.  McN^lis    (1920),   122   N.   E.   690;  Chestnut  V. 
Southern  Ind.  R.  Co.  (1901),  157  Ind.  509,  62  N. 

E.  82;  Drinkout  V.  Eagle  Machine  Works  (1888),  90 
Ind.  428;  Goshen  Milling  Co.  v.  Bailey  (1917),  186  Ind. 
877,  114  N.  E.  869;  Wayne  Health,  etc.,  Ins.  Co.  V. 
Werkman  (1917),  186  Ind.  601,  116  N.  E.  420;  Ind. 
Utilities  Co.  v.  Wareham  (1918),  66  Ind.  App.  542,  118 
N.  E.  572;  Abney  v.  Indiana,  etc..  Traction  Co.  (1908), 
41  Ind.  App.  58,  88  N.  E.  887 ;  Sherman  V.  Indianapolis 
Traction,  etc.,  Co.  (1911),  48  Ind.  App.  628,  96  N.  E. 
478. 

The  evidence  not  being  in  the  record,  under  the  fore- 
going principles  we  presume  there  was  some  evidence 
upon  which  each  of  the  instructions  given  by  the 

4.  court  was  based.     From  these  instructions  we 
assume  the  facts  of  this  case  briefly  to  be  that  ap- 
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From  Fayette  Circuit  Court;  Raymond  S.  Springer, 
Judge. 

Action  by  Pettis  A.  Reid,  administrator  of  the  estate 
of  Gilvie  L.  Coddington,  deceased,  against  the  Terre 
Haute,  Indianapolis  and  Eastern  Traction  Company. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Reversed. 

Samuel  D.  MiUer,  Frank  C.  Dailey,  William  H, 
Thompson,  Gath  Freeman  and  G.  Edwin  Johnson,  for 
appellant. 

Wiles  &  Root,  Byram  Robbins,  W.  H.  Latta  and  D.  E. 
Watson,  for  appellee. 

Enloe,  p.  J. — ^Action  by  appellant,  as  administrator 
of  the  estate  of  Gilvie  L.  Coddington,  deceased,  for  dam- 
ages. 

To  a  complaint  in  two  paragraphs,  the  appellee  filed 
answer  in  general  denial,  and  the  issues  thus  made  were 
submitted  to  a  jury  for  trial.  At  the  close  of  the  evi- 
dence offered  by  appellant  in  chief,  appellee  requested 
the  court  to  instruct  the  jury  to  return  a  verdict  for  the 
defendant,  which  motion  was  by  the  court  sustained, 
and  the  jury  instructed  accordingly,  to  which  action  by 
the  court  the  appellant  duly  excepted.  He  then  filed  his 
motion  for  a  new  trial,  in  which  he  challenged  the  ac- 
tion of  the  court  in  giving  said  instruction,  which  being 
overruled,  this  appeal  is  prosecuted,  and  the  only  as- 
signed error  necessary  to  be  considered  is  that  relating 
to  the  overruling  of  said  motion  for  a  new  trial. 

The  complaint  was  in  two  paragraphs.  The  negli- 
gence charged  in  the  first  paragraph  was:  (1)  Run- 
ning said  car  at  an  excessive  rate  of  speed;  (2)  failure 
to  give  any  warning  of  the  approach  of  said  car  to  said 
crossing;  and  (3)  negligently  operating  said  car,  with 
weak  and  insufficient  headlight. 

The  second  paragraph  of  complaint  was  based  upon 
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the  doctrine  of  last  clear  chance,  and  the  negligence  al- 
leged was  the  failure  of  the  motorman  to  use  ordinary 
care  to  stop  said  car  after  he  discovered  the  perilous 
situation  of  the  deceased,  whereby,  etc. 

Through  the  city  of  Richmond,  and  for  a  short  dis- 
tance to  the  west  of  said  city,  as  shown  by  the  record 
before  us,  the  appellee  maintains  its  track  in  the  center 
of  the  street.  A  short  distance  west  of  the  west  corpo- 
ration line  of  said  city  the  track  of  appellee  leaves  the 
center  of  said  street  or  highway,  and,  by  curving  first 
to  the  south  and  then  to  the  west,  leaves  the  center  of 
said  highway  and  proceeds  in  a  westerly  direction,  the 
track  being  laid  parallel  to  said  public  highway,  but  ad- 
jacent thereto,  on  the  south  side  thereof.  It  continues 
in  this  relative  position  with  said  highway  to  a  point 
about  2,000  feet  west  of  the  place  where  the  accident 
in  question  happened. 

The  evidence  discloses  that  on  the  evening  of  Septem- 
ber 13,  1915,  the  deceased,  shortly  before  the  hour  of 
9  p.m.  was  driving  an  oil  tank  wagon,  drawn  by  two 
horses,  eastwardly  upon  said  public  highway — ^the  Na- 
tional Road — and  approached  and  attempted  to  cross 
the  track  of  appellee  at  the  point  where  it  leaves  the 
center  of  said  road;  that  while  crossing  said  track  his 
wagon  or  team,  or  both  wagon  and  team,  were  struck  by 
a  car  of  appellee  which  came  from  the  west;  that  as  a 
result  of  said  collision  the  deceased  sustained  injuries 
from  which  he  shortly  thereafter  died;  that  appellant 
is  the  duly  qualified  and  acting  administrator  of  his 
estate ;  that  the  deceased  was,  at  the  time  of  his  death, 
thirty-two  years  old,  and  that  he  left  him  surviving  a 
widow  and  two  children. 

The  only  question  necessary  to  be  determined  in  this 
appeal  is  that  relating  to  the  giving  of  said  peremptory 
instruction. 

As  preliminary  to  a  consideiiation  of  the  question  in- 
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volved,  a  consideration  of  the  statute  will  be  helpful. 
Section  362  Bums  1914,  Acts  1899  p.  58,  provides: 
"That  hereafter  in  all  actions  for  damages  brought  on 
account  of  the  alleged  negligence  of  any  person,  co- 
partnership or  corporation  for  causing  personal  in- 
juries, or  the  death  of  any  person,  it  shall  not  be  nec- 
essary for  the  plaintiff  in  such  action  to  allege  or  prove 
the  want  of  contributory  negligence  on  the  part  of  the 
plaintiff  or  on  the  part  of  the  person  for  whose  injury 
or  death  the  action  may  be  brought.  Contributory  neg- 
ligence on  the  part  of  the  plaintiff,  or  such  other  person, 
shall  be  a  matter  of  defense,  and  such  defense  may  be 
proved  under  the  answer  of  general  denial.     *     *     *" 

In  Pittsburgh,  etc.,  R.  Co.  V.  Reed  (1905),  36  Ind. 
App.  67,  75  N.  E.  50,  it  was  said :  "The  burden  of  es- 
tablishing such  defense  is  upon  the  defendant,  and  so 
continues  throughout  the  case.  It  must  be  presumed  in 
such  case,  until  the  defense  of  contributory  negligence 
has  been  sufficiently  proved,  that  the  person  killed  or 
injured  was  free  from  contributory  negligence  in  all 
respects."  Citing  authorities.  However,  in  the  case  of 
Cleveland,  etc.,  R.  Co.  V.  Wise  (1917),. 186  Ind.  316,  116 
N.  E.  299,  the  Supreme  Court  said  that  the  above  state- 
ment of  the  rule  was  too  broad ;  and  it  was  there  held 
(pp.  320,  321)  that  this  presumption  of  freedom  from 
contributory  negligence  only  prevailed  in  favor  of  the 
injured  party  until  there  was  some  evidence  introduced 
on  the  subject  of  contributory  negligence,  when  the  pre- 
sumption disappeared.  After  some  evidence  has  been 
introduced  on  the  subject  of  contributory  negligence, 
there  is  no  presumption  in  Jfavor  of  either  party  as  to 
that  issue.  It  becomes  then  a  question  of  fact,  to  be 
determined  as  any  other  fact,  keeping  in  view  that  the 
burden  is  upon  the  defendant  to  establish  such  con- 
tributory negligence. 

In  cases  like  the  instant  one  the  plaintiff  enters  upon 
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the  trial  with  a  presumption  in  his  favor  that  the  de- 
ceased, at  the  time  he  received  the  injury,  was  in  the 
exercise  of  due  care  and  caution  for  his  own  safety,  and 
in  Bates  v.  Pricket  (1854),  5  Ind.  22,  61  Am.  Dec.  73,  it 
was  said :  "A  presumption,  hke  a  fact  proved,  remains 
available  to  the  party  in  whose  favor  it  arises,  until 
overcome  by  opposing  evidence."  See,  also,  Cleveland, 
etc.,  R.  Co.  V.  Wise,  supra. 

Keeping  the  foregoing  rules  in  mind,  we  shall  now 
notice  what  the  law  has  declared  to  be  the  rights  of  the 
parties,  and  then  examine  the  record  and  try  to  dis- 
cover whether  it  presents  such  a  state  of  facts  as  to 
entitle  the  appellee  to  have  the  instruction  in  question 
given  to  the  jury. 

In  the  case  of  West  v.  National  CastuUty  Co.  (1916), 
61  Ind.  App.  479,  112  N.  E.  115,  this  court  said:  "It 
is  well  settled  by  the  decisions  of  both  the  Supreme 
Court  and  this  court,  that  such  an  instruction,  in  favor 
of  the  defendant,  is  never  proper  or  authorized  except 
in  cases  where  there  is  a  total  absence  of  evidence  upon 
some  issue  or  fact  essential  and  necessary  to  the  plain- 
tiff's right  to  recover,  or  where  there  is  no  conflict  in 
the  evidence,  and,  when  considered  in  its  entirety,  such 
evidence,  with  all  reasonable  and  legitimate  inferences 
which  the  jury  might  properly  draw  therefrom,  is 
stisceptible  of  but  one  inference,  viz.,  an  inference  which 
necessitates  the  verdict  so  directed."     (Our  italics.) 

In  considering  this  case,  it  is  also  of  importance  that 
we  keep  in  mind  the  relative  rights  and  situation  of  the 
parties. 

It  was  said  in  Louisville,  etc.,  Traction  Co.  v.  Lottich 
(1915),  59  Ind.  App.  426,  106  N.  E.  903,  that  the  rights 
of  the  parties  upon  the  street  and  to  the  use  thereof 
"were  equal  and  each  was  bound  to  use  ordinary  care 
to  avoid  a  collision."  See,  also,  Indianapolis,  etc.,  Trac- 
Vol.  73—35 
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Hon  Cd.  V.  Senour,  Admx.  (1919),  71  Ind,  App.  10, 
122  N.  E.  772.  In  Indianapolis  St.  R.  Co.  V.  Schmidt 
(1905),  35  Ind.  App.  202,  71  N.  E.  663,  72 
N.  E.  478,  it  was  said,  quoting  from  Baldwin, 
American  Railroad  Law,  p.  415:  "These  rules 
do  not  fully  apply  to  such  parts  of  interurban 
railroads  laid  in  highways  or  of  ordinary  street 
railways  as  are  in  populated  communities.  *  ♦  * 
The  railroad  car  is  also  under  easy  control  and  can  be 
readily  and  quickly  stopped.  Its  rate  of  speed  in  popu- 
lated districts  is  generally  moderate.  *  ♦  *  Hence 
the  absolute  stop,  look,  and  listen  rule,  is  nowhere  ap- 
plied to  street  railway  crossings  in  cities.' "  The  court 
further  quotes,  with  approval,  from  the  same  author  (p. 
421) ,  where  he  says :  "  'Those  traveling  along  a  street 
on  which  a  street  railway  is  in  operation  have  as  good 
a  right  to  use  the  street  where  the  tracks  are  laid  as 
to  use  any  other  part  of  it,  provided  they  act  with  due 
*  regard  for  the  convenient  and  safe  movement  of  the 
cars  upon  them.  These  must  also  be  run  with  due  re- 
gard for  their  safety.  The  motorman  must  be  on  the 
constant  watch  for  teams  or  cyclists  turning  upon  the 
track,  and  keep  his  car  uijder  such  control  as  to  be  able 
to  slacken  speed  or  come  to  a  stop  should  their  safety 
seem  reasonably  to  demand  it.'"  See,  also,  Chicago, 
etc.,  R.  Co.  V.  Wesolowski,  Admx.  (1919),  70  Ind.  App. 
5,  122  N.  E.  781. 

A  person  traveling  upon  a  street  in  which  is  laid  the 
tracks  of  a  street  railroad  company,  and  which  tracks 
he  must  cross  in  pursuing  his  journey,  has  a  right  to 
assume,  in  the  absence  of  some  indication  to  the  con- 
trary, that  the  employes  of  such  railroad  company  will 
not  fail  to  discharge  the  duty  which  is  owed  to  him,  and 
within  reasonable  limits  to  govern  his  conduct  accord- 
ingly. Indianapolis,  etc.,  Traction  Co.  V.  Senour,  Admx., 
supra. 
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In  the  case  of  Public  Utilities  Co.  v.  Iverson  (1918), 
187  Ind.  672,  121  N.  E.  33,  the  following  instruction 
was  given  by  the  trial  court:  "The  mere  fact  that 
plaintiff  could  see  an  approaching  car,  by  which  he  was 
afterwards  struck,  does  not  of  itself  establish  contribu- 
tory negligence,  as  the  car  must  not  only  be  approach- 
ing, but  must  be  in  such  close  proximity,  taking  into 
account  a  reasonable  rate  of  speed,  or  the  apparent  rate 
of  speed,  that  an  ordinarily  prudent  man  would  not  at- 
tempt to  cross.' "  On  appeal  it  was  approved  as  being 
a  correct  statement  of  the  law.  See,  also,  Saylor  v. 
Union  Traction  Co.  (1907),  40  Ind.  App.  381,  81  N. 
E.  94. 

The  appellee  in  its  brief  filed  herein  says:  "Only 
one  point  is  made  in  appellant's  brief.  It  is  that  the 
court  erred  in  taking  the  case  from  the  jury.  Appel- 
lant tries  to  establish  that  there  was  sufficient  evidence 
to  carry  the  case  to  the  jury.  Appellee  contends  that 
there  was  no  error  as  the  evidence  does  not  conflict,  and 
does  not  establish  a  cause  of  action,  and  does  establish 
contributory  negligence.'* 

Waiving,  for  the  time  being,  the  question  of  contribu- 
tory negligence,  we  shall  examine  the  evidence  with  a 
view  of  determining  whether  there  is  any  sufficient  evi- 
dence tending  fairly  to  establish  the  several  charges  of 
negligence,  as  set  forth  in  said  first  paragraph  of  com- 
plaint.   The  first  charge  was  that  of  excessive  speed. 

Appellee's  motorman,  operating  said  car,  testified  that 
the  car  was  running  eighteen  to  twenty  miles  per  hour ; 
that  the  length  of  his  run  was  a  little  over  two  miles ; 
that  his  schedule  time  to  make  the  one-way  trip  was 
twenty  minutes;  that  by  the  light  of  the  headlight  on 
the  front  of  his  car  he  could  see  a  distance  of  two  or 
three  feet  on  each  side  of  the  track,  and  for  a  distance 
of  twenty  to  thirty  feet  ahead  of  the  car;  that  he  first 
saw  the  team  hitched  to  the  wagon  in  question  when 


548         APPELLATE  COURT  OF  INDIANA, 

Reid,  Admr.,  v.  Terre  Haute,  etc.,  Trac.  Co. — 73  Ind.  App.  641. 

his  car  was  only  twenty  to  thirty  feet  from  said  team, 
and  the  horses  were  then  entering  upon  the  track ;  that 
his  car  struck  both  the  team  and  the  wagon ;  that  after 
the  car  struck  the  team  and  wagon  it  moved  ten  or 
fifteen  feet ;  that  a  bridge  is  about  200  feet  west  of  the 
point  where  the  wagon  was  struck;  that,  between  the 
bridge  and  the  place  where  the  wagon  was  struck,  he 
sounded  his  gong  several  different  times,  but  he  fails 
to  tell  us  where  it  was,  with  reference  to  the  place  of 
the  accident,  that  he  sounded  said  gong.  However,  a 
witness,  who  was  a  passenger  on  said  car  at  the  time 
of  the  collision  testified,  "the  ringing  of  the  bell  drawed 
my  attention  and  the  motorman  cried,  'look  out,  look 
out,  look  out,'  three  times ;  he  was  turning  the  brake  of 
the  car;  these  three  came  all  at  the  same  time,  almost 
instantly."  This  testimony  was  in  no  way  in  conflict 
with  that  given  by  the  motorman.  He  did  not  locate 
the  place  of  the  sounding  of  the  gong ;  the  passenger  by 
his  testifnony  fixed  the  place.  As  the  motorman  did  not 
see  said  team  and  wagon,  according  to  his  own  testi- 
mony, until  within  twenty  or  thirty  feet  of  them,  this 
sounding  of  the  gong  might  reasonably  have  been  fixed 
by  the  jury  as  taking  place  only  an  instant  before  said 
collision,  and  when  the  team  were  already,  according 
to  said  motorman,  entering  upon  the  track. 

Another  witness  testified  that  at  the  time  in  question 
he  was  walking  in  the  road,  a  short  distance  behind  the 
wagon  in  question,  as  the  same  was  being  driven  by 
deceased ;  that  the  car  came  from  the  west,  behind  them ; 
that  he  did  not  see  the  car  until  it  went  past  him ;  that 
he  heard  no  gong  sounded  as  the  car  approached  the 
crossing;  that  the  car  was  not  over  fifteen  feet  from 
the  wagon  or  team  when  he  first  heard  it. 

It  was  also  in  evidence  that  as  said  car  approached 
this  crossing  it  was  "coasting."  The  motorman  further 
testified  that  he  began  to  stop  the  car,  using  both  the 
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hand  brake  and  "reverse,"  the  instant  he  saw  the  team 
and  wagon.  Yet,  notwithstanding  he  then  did  all  in 
his  power  to  do  to  avert  a  collision,  if  his  testimony  is 
to  be  believed,  his  oar  failed  to  stop  within  said  twenty 
or  thirty  feet,  but  struck  the  wagon,  which  the  testi- 
mony shows  weighed  approximately  2,000  pounds, 
and  the  team  of  horses  which  weighed  approxi- 
mately 2,500  to  2,600  pounds,  and,  on  the  testi- 
mony of  said  motorman,  knocked  at  least  one  of  the 
horses  down  so  that  it  got  under  the  front  end  of  the 
car,  and  then  moved  about  ten  or  fifteen  feet — other 
witnesses  place  the  distance  at  twenty-five  to  thirty  feet. 
When  we  consider  the  duties  of  a  motorman  in  oper- 
ating his  car  upon,  along,  and  over  a  street  or  public 

highway  with  reference  to  the  rights  of  other 
1.    persons  traveling  upon  such  street  or  highway, 

and  that  he  should  be  on  constant  watch  for 
teams,  etc.,  and  that  he  should  keep  his  car  under  such 
control  that  the  speed  of  the  same  could  be  slackened, 
or  the  car  brought  to  a  stop,  to  avoid  a  collision  with 
others  traveling  upon  such  street  or  highway,  should 
occasion  reasonably  demand  it,  it  becomes  at  once  very 
evident  that  in  the  instant  case  the  motorman  was  neg- 
ligent, either  in  running  his  car  at  the  rate  of  speed  at 
which  it  was  run — a  speed  at  which  he  could  not  stop  it, 
if  his  testimony  is  to  be  believed,  within  the  limits  of  his 
vision  of  said  tracks,  as  lighted  by  said  headlight  on 
said  car — or  that  the  headlight  on  said  car  was  insuffi- 
cient, in  that  it  would  not,  by  its  light,  enable  the  motor- 
man  to  see  the  track  ahead  of  his  car  a  sufficient  distance 
to  enable  him  to  stop  the  car  upon  discovering  an  ob- 
struction upon  said  track. 
There  being  no  evidence  in  this  case  upon  the  subject 

as  to  whether  the  deceased  looked  or  listened  for 
2-3.   the  approach  of  said  car,  the  presumption  of 

freedom  from  fault  still  remained  in  his  favor. 
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For  aught  that  appears,  he  may  have  looked  and  seen 
the  headlight  of  said  car,  yet  have  been  deceived  s^s  to 
its  distance  from  him  by  the  dimness  thereof,  or  he  may 
have  been  misled  as  to  its  distance  from  said  crossing 
by  both  the  dimness  of  said  headlight  and  the  fact  that 
the  car  was  "coasting,"  and  therefore  making  but  little 
noise.  And,  under  the  circumstances  disclosed,  and  in 
the  absence  of  some  indication  to  the  contrary,  he  had 
a  right  to  assume,  if  he  looked  and  saw  said  dim  head- 
light, and  heard  no  noise  of  the  approaching  car,  or  any 
gong  sounding,  that  the  employes  operating  such  car 
would  not  fail  to  discharge  the  duty  which  they  owed  to 
him  under  the  circumstances. 

In  cases  of  this  kind,  contributory  negligence  on  the 
part  of  the  deceased  must  conclusively  appear;  the  evi- 
dence must^  be  susceptible  of  but  one  inference — 

4.  negligence  on  the  part  of  deceased — before  the 
court  would  be  justified  in  taking  the  case  from 

the  jury. 

The  evidence  in  this  case  does  not  conclusively  show 

that  at  the  time  he  attempted  to  cross  said  track  the  car 

was  in  such  close  proximity  to  said  crossing,  and 

5.  that  deceased  knew  of  its  approach  thereto,  and 
that  an  ordinarily  prudent  person  would  not 

under  the  circumstances,  known  to  the  deceased,  have 
attempted  to  make  said  crossing.  This  record  does  not 
show  contributory  negligence  on  the  part  of  the  deceased 
such  as  to  prevent  a  recovery  in  this  case  as  a  matter 
of  law. 

The  trial  court  erred  in  giving  said  instruction.  The 
death  of  appellant,  administrator,  during  the  pendency 
of  this  appeal,  has  been  suggested.  This  cause  is  there- 
fore reversed  as  of  the  date  of  submission  hereof,  and 
remanded,  with  instructions  to  the  trial  court  to  sustain 
appellant's  motion  for  a  new  trial,  and  for  further  pro- 
ceedings. 
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Humphrey  v.  Johnson  et  al. 

[No.  10,440.  Filed  June  25,  1920.] 

1.  Work  and  Labor. — Mutual  Services  by  Members  of  Fa/mily, — 
Compensation. — Presumption, — Where  persons  dwell  together 
as  a  family,  the  presumption  is  that  services  rendered  for  each 
other  are  rendered  gratuitously,  and  there  is,  therefore,  no 
implied  agrreement  to  pay  for  service  rendered  by  one  member 
for  another  member  of  the  family  group,    p.  554. 

2.  Work  and  Labor. — Mutual  Services  by  Members  of  Family. — 
Presumption  that  Services  Were  Gratuitous. — RebuttaL — Ex- 
press Agreement. — ^An  express  oral  agreement  to  the  contrary 
is  sufficient  to  rebut  the  presumption  arising  from  persons 
dwelling  together  as  a  family  that  services  rendered  by  one 
member  of  the  family  group  to  another  were  gratuitous,  p.  554. 

3*  Work  and  Labor. — Abandonment  of  Contract  of  Hire. — Re- 
covery for  Service  Rendered. — The  common-law  doctrine  that, 
where  one  abandons  the  work  without  a  legal  excuse,  he  can- 
not recover  the  value  of  the  work  done,  has  been  supplanted 
by  the  rule  that  the  person  making  the  contract  may  quit  the 
service  specified  therein  at  any  time  for  any  reason  satis- 
factory to  himself,  and  then  recover  the  reasonable  value  of 
the  services  rendered,  even  though  the  other  party  be  without 
fault,    p.  554. 

4.  Work  and  Labor. — Contract  of  Hire. — Contract  to  Ca/re  for 
Aged  Persons. — AbandonmenU-^Recovery  for  Services  Ren- 
dered.— The  rule  that  one  abandoning  a  contract  of  hire  may 
recover  on  the  quantum,  meruit  for  services  rendered  under  the 
contract  is  peculiarly  applicable  to  contracts  to  live  with  and 
care  for  aged  persons,  in  view  of  the  personal  nature  of  such 
contracts,    p.  555. 

5.  Work  and  Labor. — Contract  of  Hire. — Compensation. — Oral 
Agreement  to  Convey  Land. — Statute  of  Frauds. — ^Where  one 
who  agfreed  to  care  for  an  aged  couple  for  life  in  consideration 
of  an  oral  agrreement  that  they  would  convey  their  land  to  him 
abandoned  his  contract  and  sought  to  recover  for  the  services 
rendered,  the  rights  of  the  parties  were  not  affected  by  the 
statute  of  frauds,  it  being  Jn  no  way  involved  in  the  action, 
p.  556. 

From   Hendricks   Circuit   Court;   George   W.  Brill, 
Judge. 
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Action  by  Arthur  M.  Humphrey  against  George  H. 
Johnson  and  another.  From  a  judgment  for  defend- 
ants, the  plaintiff  appeals.    Reversed. 

Enloe  &  Goff  and  S.  C.  Kivett,  for  appellant. 
E.  M.  Blessing  and  Otis  E,  ChiUey,  for  appellee. 

Statement  by  Dausman,  J. — ^This  action  was  insti- 
tuted by  appellant  against  the  appellees.  It  appears 
from  the  first  paragraph  of  complaint  that  in  January, 
1906,  the  defendants,  George  H.  Johnson  and  his  wife, 
Anna  Johnson,  were  aged,  in  need  of  care  and  assist- 
ance, and  resided  on  a  farm  owned  by  Mr.  Johnson. 
The  farm  had  been  neglected,  was  in  a  bad  state  of  re- 
pair and  cultivation,  and  yielded  but  little  income.  The 
Johnsons  desired  to  live  on  the  farm  the  remainder  of 
their  days,  and,  because  of  their  advanced  age,  they 
were  anxious  to  have  some  one  live  on  the  farm  with 
them  and  give  them  such  care  and  attention  as  they 
needed  in  their  declining  years.  Humphrey's  wife  was 
the  daughter  of  the  defendants.  The  defendants  en- 
tered into  an  oral  contract  with  Humphrey,  by  the  terms 
of  which  it  was  agreed  that  Humphrey  and  his  wife 
should  live  with  the  defendants  and  improve  the  farm, 
and  as  compensation  for  their  services  the  defendants 
would  execute  the  necessary  papers  to  convey  the  farm 
to  Humphrey  and  his  wife  jointly. 

Pursuant  to  the  agreement  Humphrey  and  his  wife 
went  upon  the  farm,,  made  improvements  thereon, 
nursed  and  cared  for  the  defendants  until  December  12, 
1912,  at  which  time  Humphrey's  wife  died.  After  her 
death  he  continued  to  reside  with  the  defendants  on  the 
farm  and  to  discharge  his  duties  under  the  contract. 
In  October,  1915,  with  the  consent  and  at  the  request  of 
the  defendants,  he  remarried,  and  brought  his  second 
wife  into  the  home  to  assist  in  caring  for  the  defend- 
ants, under  another  oral  agreement  that  the  original 
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contract  should  be  performed  as  if  Humphrey's  first 
wife  had  lived.  They  continued  with  the  defendants 
under  the  agreement  until  May  29,  1916,  at  which  time 
they  left  the  farm,  because  defendants  had  repudiated 
the  agreement  and  had  ordered  them  away.  The  serv- 
ices so  rendered,  the  work  done,  and  the  improvements 
made,  were  rendered,  done,  and  made  at  the  defendants' 
special  instance  and  request,  are  of  the  reasonable  value 
of  $8,000,  and  the  defendants  have  refused  to  make 
compensation. 

The  amended  second  paragraph  of  complaint  seeks  to 
recover  the  value  of  the  same  services  rendered,  work 
done,  and  imp;rovements  made,  but  contains  no  reference 
to  the  oral  contract  nor  to  any  promise  to  pay  therefor. 

Answer  in  denial  and  plea  of  payment.  Verdict  and 
judgment  for  the  defendants. 

The  following  is  a  portion  of  the  tenth  instruction: 
"Before  the  plaintiff  can  recover  any  sum  in  this  action 
he  must  show  by  a  fair  preponderance  of  the  evidence, 
first,  that  such  an  agreement  was  made;  second,  that 
relying  upon  said  agreement,  he,  or  his  said  wife,  or 
both  of  them,  performed  services  for  defendants  not 
required  under  his  lease,  and  that  said  contract  and 
agreement  to  execute  papers  by  which  he  and  his  wife 
were  to  become  the  owners  of  the  said  farm  after  the 
death  of  defendants,  has  been  repudiated  by  them  with- 
out his  consent,  and  that  he  at  all  times  was  ready  and 
willing  to  perform  his  part  of  said  contract." 


Dausman,  J. — It  is  conceded  that  by  this  action  ap- 
pellant is  not  seeking  specific  performance  of  the  parol 
contract  averred  in  the  complaint,  nor  damages  for  a 
breach  thereof;  but  that  he  is  seeking  to  recover  the 
value  of  the  services  rendered,  the  work  done,  and  the 
improvements  made. 

Where  persons  dwell  together  as  a  family,  the  pre- 
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sumption  is  that  services  rendered  for  each  other  are 
rendered  gratuitously;  and  there  is  therefore  no 

1.  implied  agreement  to  pay  for  services  rendered 
by  one  member  for  another  member  of  the  family 

group.  Story  v.  Story  (1890),  1  Ind.  App.  284,  27  N. 
E.  573;  James  V.  GiUon  (1891),  3  Ind.  App.  472,  30  N. 
E.  7;  Puterbaugh  V.  Puterbaugh  (1893),  7  Ind.  App. 
280,  33  N.  E.  808,  34  N.  E.  611;  Stewart  V.  Small 
(1894) ,  11  Ind.  App.  100,  38  N.  E.  826 ;  Jessup  V.  Jeasup 
(1897),  17  Ind.  App.  177,  46  N.  E.  550;  Hamilton  V. 
Hamilton  (1900),  26  Ind.  App.  114,  59  N.  E.  SU;  House 
V.  Hotise  (1864),  6  Ind.  61;  Smith  V.  Denmxm  (1874), 
48  Ind.  65;  Botts  V.  Fultz  (1880),  70  Ind.  396;  Hilbish 
V.  HUbish  (1880),  71  Ind.  27;  WHght  V.  McLaHnan 
(1883),  92  Ind.  lOS  ;Hinkle  V.  Sage  (1902),  67  Ohio  St. 
256,^  65  N.  E.  999;  Martin  V.  Estate  of  Martin  (1900), 
108  Wis.  284,  84  N.  W.  439,  81  Am.  St.  895. 

It  is  a  clear  inference,  then,  that  the  parol  agreement 
was  recited  in  the  complaint  for  the  sole  purpose  of  pre- 
senting a  state  of  facts  which  would  rebut  the 

2.  presumption   that   the   services   were  rendered 
gratuitously.    Flowers  w.  Poorman   (1909),  43 

Ind.  App.  528,  87  N.  E.  1107;  Schoonover  V.  Vachon 
(1889),  121  Ind.  3,  22  N.  E.  777. 

The  common-law  doctrine  was  that,  where  one  makes 

a  contract  to  work  for  a  definite  period  of  time  and  then 

abandons  the  work  without  a  legal  excuse,  he  can- 

3.  not  recover  the  value  of  the  work  done.    But  that 
doctrine  has  fallen  into  disfavor  and  does  not 

now  prevail.  In  our  country  it  has  been  supplanted  by 
the  more  humane  rule  laid  down  in  Britton  V.  Turner 
(1834) ,  6  N.  H.  481,  26  Am.  Dec.  713.  Appellant  could 
quit  the  service  specified  in  the  contract  at  any  time  and 
for  any  reason  satisfactory  to  himself,  and  then  recover 
the  reasonable  value  of  the  services  rendered,  even  if 
the  appellee  were  without   fault.    Pixler  v.   Nichols 
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(1859),  8  Iowa  106,  74  Am.  Dec.  298;  McClay  v.  Hedge 
(1864),  18  Iowa  66;  Duncan  V.  Baker  (1878),  21  Kan. 
99;  Lee  &  Dolen  V.  Ashbrook  (1851),  14  Mo.  378,  55 
Am.  Dec.  110;  Lamb  V.  Brolaski  (1866),  38  Mo.  51; 
Yeats  V.  BaUentine  (1874) ,  56  Mo.  530 ;  Rude  V.  Mitchell 
(1888) ,  97  Mo.  365, 11  S.  W.  265 ;  Fleischmann  V.  Miller 
(1889),  38  Mo.  App.  177;  Halpin  Mfg.  Co.  V.  School 
Dist.  (1893),  54  Mo.  App.  371;  Bedow  V.  Tonkin 
(1894) ,  5  S.  D.  432,  59  N.  W.  222 ;  Parcell  v.  McComber 
(1881),  11  Neb.  209,  7  N.  W.  529,  38  Am.  Rep.  366; 
Hillyard  V.  Crabtree  (1854),  11  Tex.  264,  62  Am.  Dec. 
475 ;  Fenton  V.  Clark  (1839) ,  11  Vt.  557 ;  GUman  V.  Hall 
(1839),  11  Vt.  510,  34  Am.  Dec.  700. 

In  addition  to  the  reasons  stated  in  Britton  v.  Turner, 
supra,  there  is  a  special  reason  why  the  rule  is  pecu- 
liarly applicable  to  cases  like  the  one  at  bar. 
4.  Where  one  enters  into  a  contract  to  live  with  aged 
persons,  to  provide  for  their  wants,  to  nurse  them 
in  sickness,  and  to  care  for  them  in  their  helplessness, 
a  relation  of  trust  and  confidence  is  created,  in  which 
the  personal  element  is  of  unusual  significance.  It  is 
essential  to  the  proper  performance  of  such  a  contract 
that  mutual  respect,  confidence,  sympathy,  and  kindness 
shall  prevail.  If  these  things  are  lacking,  if  aversion, 
hatred,  distrust  and  discontent  should  arise,  the  situa- 
tion would  become  intolerable — especially  for  the  aged. 
It  is  apparent  that  where  the  psychological  conditions 
essential  to  the  proper  performance  of  the  contract,  as 
above  indicated,  do  not  exist,  there  is  an  element  of  im- 
propriety, not  to  say  danger,  in  all  such  contracts,  if 
compensation  is  made  to  depend  on  the  continuation  of 
the  services  until  the  death  of  the  aged.  These  con- 
siderations constitute  an  impelling  and  indisputable 
reason  for  holding  that  either  party  may  abandon  the 
contract  arbitrarily,  and  in  that  event  the  only  rational 
standard  by  which  to  adjust  the  rights  of  the  parties  is 
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found  in  the  qtuintum  meruit.  Ikerd  V.  Beavers  (1886) , 
106  Ind.  483,  7  N.  E.  326;  Lindsay  v.  Glass  (1889),  119 
Ind.  301,  21  N.  E.  897. 

Appellant's  right  to  recover  on  the  basis  of  the  value 
of  the  services  rendered,  work  done,  and  improvements 
made,  does  not  depend  on  his  willingness  and  readiness 
fully  to  perform  the  contract.  The  tenth  instruction 
violates  this  principle,  and  the  effect  of  it  is  to  make 
nonfulfillment  of  the  contract  by  him  available  to  the 
appellee  as  a  bar  to  his  action. 

As  to  some  features  of  the  case  the  evidence  is  con- 
flicting ;  but  that  part  thereof  which  is  most  favorable  to 
the  appellant  tends  to  support  all  the  material  aver- 
ments of  his  complaint,  and  he  may  have  been  deprived 
of  a  recovery  by  the  tenth  instruction  alone.  It  af- 
firmatively appears  that  the  instruction  is  harmful. 

Counsel  have  assumed  that  the  statute  of  frauds  af- 
fects the  rights  of  the  parties,  and  have  discussed 

5.  that  subject  in  their  briefs;  but  the  statute  of 
frauds  is  not  in  any  manner  involved.  Wallace 
V.  Long,  (1886),  105  Ind.  522,  5  N.  E.  666,  55  Am.  Rep. 
222. 

When  all  the  evidence  has  been  considered,  it  becomes 
apparent  that  in  the  interest  of  fairness  the  appellant 
should  have  the  right  to  amend  his  complaint. 

The  judgment  is  reversed,  and  the  trial  court  is  di- 
rected to  grant  a  new  trial  and  to  permit  the  pleadings 
to  be  amended,  if  desired. 

Enloe,  P.  J.,  not  participating. 
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Angola  Brick  and  Tile  Company  v.  Millgrove 

School  Township. 

[No.  10,453.    Filed  June  25,  1920.] 

1.  Schools  and  School  Distbicts. — Tovmship  Indebtedness, — 
Deterrriination  of  Amotmt. — Money  on  Hand  to  Retire  Bonds, — 
Money  on  hand  with  which  to  retire  township  school  bonds 
does  not  operate  to  reduce  the  indebtedness  represented  by 
the  bonds,  and  such  bonded  indebtedness  can  only  be  con- 
sidered as  reduced  when  the  bonds  have  actually  been  retired, 
p.  560. 

2.  Schools  and  School  Districts. — Tovmship  Wcmrant. — Pay- 
ment Out  of  Bond  Fund. — ^A  township  warrant  given  in  pay- 
ment of  materials  used  in  the  construction  of  a  schoolhouse 
cannot  be  paid  out  of  a  bond  fund  created  to  retire  the  bonds 
issued  for  the  erection  of  the  building,    p.  560. 

3.  Schools  and  School  Districts. — School  Tovmship. — Limita- 
tion of  Indebtedness. — Computation  of  Debt, — Tovmship  War- 
rant— '*Debf'. — A  township  warrant  given  in  payment  of  ma- 
terials used  in  the  construction  of  a  school  building  consti- 
tutes a  debt  and  an  obligation  to  pay  money  on  the  part  of 
the  township,  and  is  void  and  illegal  at  the  time  of  its  issu- 
ance where  it  increases  the  indebtedness  of  the  township  beyond 
that  permitted  by  Art.  13  of  the  Constitution  (§220  Bums 
1914) ;  a  debt,  in  its  general  sense  being  a  specific  sum  of 
money  due  from  one  person  to  another,  and  denoting  not  only 
the  obligation  of  the  debtor  to  pay,  but  the  right  of  the  creditor 
to  receive  and  enforce  payment,    p.  561. 

4.  Towns. — Tovmship  Trustee. — Powers, — ^A  township  trustee  is 
a  special  agent  possessing  only  sUtutory  powers,  and  can  only 
bind  the  township  when  authorized  by  statute  and  in  the  man- 
ner specified  therein,  and  all  who  deal  with  him  must,  at  their 
peril,  take  notice  of  the  extent  of  his  authority,    p.  561. 

5.  Municipal  Corporations. — Powers. — Notice. — Municipal  cor- 
porations have  only  such  powers  as  are  conferred  upon  them 
by  law.    p.  561. 

6.  Schools  and  School  Districts. — Construction  of  School 
Buildings, — Wa/rrants  for  Materials. — Payment  from  General 
Fund. — There  is  a  distinction  between  the  ordinary  and  neces- 
sary expenses  of  a  township  and  those  incurred  for  the  erec- 
tion of  schoolhouses  and  other  permanent  buildings,  so  that 
a  warrant  issued  in  payment  of  materials  used  in  the  erection 
of  a  school  cannot  be  considered  as  having  been  given  in  the 
payment  of  an  ordinary  current  expense,  payable  from  the  gen- 
eral expense  fund  of  the  township,    p.  562. 
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7.  Schools  and  School  Districts. — Tovmship  Advisory  Board. 
— Powers, — Creation  of  Indebtedness, — Constitutional  Limita- 
tion,— The  advisory  board  of  a  school  township  has  no  power 
to  create  or  authorize  the  creation  of  any  indebtedness  against 
the  township  in  excess  of  the  debt  limit  fixed  by  Art.  13  of 
the  Constitution,    p.  562. 

From  Lagrange  Circuit  Court;  James  S.  Drake, 
Judge. 

Action  by  the  Angola  Brick  and  Tile  Company  against 
Millgrove  School  Township.  From  a  judgment  for  de- 
fendant, the  plaintiff  appeals.    Affirmed. 

Charles  KelUson  and  Harley  A.  Logan,  for  appellant. 
Best  &  Yotter,  for  appellee. 

Nichols,  J. — ^Action  by  appellant  against  appellee  to 
recover  the  sum  of  $1,125  and  interest  upon  what  is 
denominated  in  the  pleadings  as  the  township  warrant 
of  appellee.  Demurrer  to  the  complaint  sustained,  and 
appellant,  refusing  to  plead  over  and  abiding  the  ruling 
of  the  court,  duly  excepted,  and  prosecutes  this  appeal, 
assigning  as  error  the  action  of  the  court  in  sustaining 
the  demurrer. 

The  facts  as  set  forth  in  the  complaint  which  are  nec- 
essary to  a  determination  of  the  questions  here  pre- 
sented briefly  stated  are  as  follows :  On  July  17,  1908, 
the  advisory  board  of  Millgrove  school  township,  Steuben 
county,  Indiana,  by  resolution  declared  that  an  emer- 
gency existed  for  the  expenditure  of  $18,000  for  the 
erection  of  a  new  school  building  in  said  township,  and 
authorized  the  issuance  of  the  bonds  of  said  township 
in  the  total  sum  of  $11,500,  said  bonds  to  be  of  the 
denomination  of  $460  each,  five  thereof  to  be  retired 
each  year  after  issuance,  and  provided  for  the  levy  of 
an  annual  tax  sufficient  to  retire  said  bonds  and  in- 
terest as  they  became  due ;  that  at  said  meeting  the  ad- 
visory board  authorized  and  directed  the  township  trus- 
tee to  issue  the  warrants  of  said  township  for  the 
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remainder  of  said  sum  of  $18,000  not  raised  by  said 
bond  issue;  that,  on  August  27,  1908,  a  contract  for 
the  construction  of  said  school  building  was  entered  into 
with  E verly  and  Wallace ;  that  during  the  course  of  the 
construction  appellant  furnished  goods,  brick  and  tile 
for  use  in  the  construction  of  said  building  of  the  value 
of  $1,125;  that  on  October  8,  1908,  and  after  said  ma- 
terials had  all  been  furnished  by  appellant,  appellee  is- 
sued to  appellant  in  full  payment  thereof  the  warrant 
of  said  township  in  the  sum  of  $1,125,  due  one  year  after 
date,  with  interest  at  the  rate  of  six  per  cent,  and  at- 
torneys fees ;  that  the  taxable  property  within  Millgrove 
township  for  the  year  1908  was  $586,905,  two  per 
centum  of  which  is  $11,738.10 ;  that  on  October  8,  1908, 
said  township  was  indebted  as  follows : 

Bonds,  principal  and  accrued  interest. .  .$11,554.62 

Warrants  issued  for  the  construction  of  said 
building  as  follows : 

Griffith  &  Fair,  architects 510.00 

Citizens  State  Bank 400.00 

Angola  Brick  &  Tile  Co 1,125.00 

Total $13,589.62 

That  there  were  funds  in  the  hands  of  the  trustee  avail- 
able to  pay  debts  for  the  construction  of  said  building 
as  follows : 

Special  School  Fund $184.77 

Bond  Fund 9,460.00 

$9,644.77 

That  the  sum  of  $2,310.92  was  to  be  paid,  and  was  paid 
out  of  the  special  levy  made  by  said  advisory  board  lev- 
ied in  1908  as  aforesaid. 

There  is  but  one  question  presented  for  the  considera- 
tion of  this  court,  namely,  whether  or  not  the  warrant 
for  $1,125  was,  at  the  time  it  was  issued,  a  good  and 
valid  evidence  of  indebtedness  and  an  obligation  on  the 
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part  of  MiUgrove  township  to  pay  the  same  at  maturity. 
The  complaint  shows  that  upon  the  issuance  of  said 
warrant  the  indebtedness  of  said  township  was 
$18,589.67,  which  was  $851.57  more  than  the  amount 
allowed  by  Art.  13  of  the  state  Constitution.  Appel- 
lant contends:  (1)  That  the  sum  of  $2,310.92,  being 
the  first  year's  installment  of  said  bond  issue,  together 
with  accrued  interest  thereon,  at  the  time  of  the  issu- 
ance of  the  warrant  in  question,  should  be  deducted 
from  the  total  amount  of  the  township  indebtedness  and 
considered  paid  in  determining  whether  or  not  the  war- 
rant in  question  comes  within  the  statutory  inhibition  ; 
and  (2)  that  the  warrant  when  matured  should  have 
been  paid  out  of  the  bond  fund  created  for  the  purpose 
of  retiring  the  issue  of  $11,500  aforesaid. 

With  reference  to  the  first  contention,  while  the  com- 
plaint alleges  that  the  sum  of  $2,310.92  was  to  be  paid 
and  was  paid  out  of  the  special  levy  for  1908, 

1.  there  is  no  allegation  that  the  funds  derived  from 
the  levy  for  1908  were  in  the  hands  of  the  trustee 

at  the  time  of  the  issuance  of  the  warrant  sued  upon, 
and,  even  if  they  were  in  fact,  it  would  make  no  differ- 
ence because  the  complaint  alleges  that  the  total  of  said 
bond  issue  was  outstanding  at  the  time  of  the  issuance 
of  the  warrant,  and  the  law  is  well  settled  that  money 
on  hand  with  which  to  retire  bonds  does  not  operate  to 
reduce  the  indebtedness  represented  by  such  bonds,  and 
that  such  bonded  indebtedness  can  only  be  considered  as 
reduced  when  the  bonds  have  actually  been  retired.  The 
second  contention  is  without  merit.    The  bond 

2.  fund  was  created  for  the  purpose  of  retiring  the 
issue  of  $11,500,  together  with  interest,  by  an 

annual  levy  of  a  sufficient  amount  to  discharge  one-fifth 
thereof,  and  the  trustee  could  no  more  have  paid  the 
warrant  in  question  out  of  this  fund  than  he  could  have 
the  general  current  expenses  of  the  township. 
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Article  13  of  the  Constitution  fixes  a  limit  to  the  in- 
debtedness that  may  be  created  by  any  school  township. 
Warrants,  such  as  the  one  involved  herein,  con- 

3.  stitute  a  debt  and  an  obligation  to  pay  money  on 
the  part  of  the  township,  and  the  warrant  in 

question  was  void  and  illegal  at  the  tiine  of  its  issuance 
because  it  increased  the  indebtedness  of  such  township 
beyond  that  permitted  by  the  state  Constitution. 

It  has  been  uniformly  held  in  this  state  that  a  town- 
ship trustee  is  a  special  agent,  possessing  only  statutory 
powers,  and  can  only  bind  the  township  when 

4.  authorized  by  statute  and  in  the  manner  specified 
therein,  and  that  all  who  deal  with  him  must,  at 
their  peril,  take  notice  of  the  extent  of  his  author- 

5.  ity,  and  that  municipal  corporations  have  only 
such  powers  as  are  conferred  upon  them  by  law. 

Union  School  Tp.  v.  First  Nat  Bank,  etc.  (1885),  102 
Ind.  464,  2  N.  E.  194 ;  Bloomington  School  Tp.  v.  Nat 
School  Furnishing  Co.  (1886),  107  Ind.  43,  7  N.  E.  760; 
Honey  Creek  School  Tp.  V.  Barnes  (1889),  119  Ind.  213, 
21  N.  E.  747;  Julian  \.  State  (1890),  122  Ind.  68,  23  N. 
E.  690;  MitcheUtree  School  Tp.  V.  Hall  (1904),  163  Ind. 
667,  72  N.  E.  641;  City  of  Laporte  V.  Gamemell  Fire 
Alarm  Tel.  Co,  (1896),  146  Ind.  466,  475,  45  N.  E.  588, 
35  L.  R.  A.  686,  58  Am.  St.  359. 

That  the  instrument  in  question  is  a  debt  within  the 
meaning  of  the  Constitution  is  without  question.    A 

debt  in  its  general  sense  is  a  specific  sum  of 
3.    money  due  from  one  person  to  another,  and 

denotes  not  only  the  obligation  of  the  debtor  to 
pay  but  the  right  of  the  creditor  to  receive  and  enforce 
payment.  City  of  Laporte  v.  Gamewell  Fire  Alarm 
Tel.  Co.,  supra;  State,  ex  rel.  v.  Hawes  (1887),  112  Ind. 
323,  14  N.  E.  87;  City  of  Valparaiso  v.  Gardner  (1884), 
Vol.  73— 36 
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97  Ind.  1,  49  Am.  Rep.  416 ;  Crowder  V.  Town  of  Svlli- 

van  (1891),  128  Ind.  486,  28  N.  E.  94,  13  L.  R.  A.  647. 

The  only  way  the  warrant  in  question  could  have  been 

considered  without  the  inhibition  of  the  Constitution 

was  for  the  same  to  have  been  payable  out  of  a 

6.  special  fund  created  for  that  purpose,  and  then 
only  when  the  amount  thereof  added  to  the  al- 
ready outstanding  indebtedness  of  the  township  did  not 
exceed  the  Constitutional  limit.  There  is  a  distinction 
between  the  ordinary  and  necessary  business  expenses 
of  a  township  and  those  incurred  for  the  erection  of 
school  houses  and  other  permanent  buildings.  City  of 
South  Bend  V.  Reynolds  (1900),  155  Ind.  70,  57  N.  E. 
706,  49  L.  R.  A.  795;  Voss  V.  Waterloo  Water  Co. 
(1904),  163  Ind.  69,  71  N.  E.  208,  66  L.  R.  A.  95,  106 
Am.  St.  201,  2  Ann.  Cas.  978;  City  of  Logansport  V. 
Jordan  (1908),  171  Ind.  121,  85  N.  E.  959,  37  L.  R.  A. 
(N.  S.)  1036,  17  Ann.  Cas.  415.  The  warrant  could 
therefore  not  have  been  considered  as  having  been  given 
in  payment  of  an  ordinary  current  expense,  payable 
from  the  general  expense  fund  of  the  township.  There 
is  no  allegation  in  the  complaint  that  the  warrant  was 
payable  out  of,  or  drawn  against,  any  funds  on  hands 
save  those  in  the  special  bond  fund. 

As  was  said  by  the  Supreme  Court  of  this  state  in  the 

case  of  State,  ex  rel  v.  John  (1908),  170  Ind.  233,  84 

N.  E.  1:     "Said  advisory  board  had  no  power 

7,  to  create  or  authorize  the  creation  of  any  in- 
debtedness against  said  township  in  excess  of  the 

debt  limit  fixed  by  article  13  of  the  Constitution  of  this 
state."  See,  also,  Ewrly  v.  Ball  (1915),  60  Ind.  App. 
7,  108  N.  E.  543. 

The  warrant  in  question  was  void  at  the  time  of  its 
issuance.  The  fact  that  the  township  officers  sought  to 
evade  the  law  by  issuing  warrants  for  part  of  the  in- 
debtedness to  be  created  in  the  construction  of  such 
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school  building  did  not  place  them  in  any  better  position 
than  if  bonds  had  been  originally  issued  for  the  entire 
amount;  any  warrant  or  bond  which  brought  the  in- 
debtedness of  said  township  over  that  allowed  by  the 
Constitution  was  void. 

Demurrer  to  the  complaint  was  rightly  sustained. 
Judgment  affirmed. 

Dausman,  J.,  dissents. 


Davis  et  al.  v.  Indiana  National  Bank. 

[No.  10,254.    Filed  March  10,  1920.    Rehearing  denied  June  25, 

1920.] 

1.  Banks  and  Banking. — Appropriation  of  Deposit. — Notice  of 
Trust  Character. — Liability  on  Checks  Subsequently  Presented. 
— When  trust  funds  are  deposited  by  a  firm,  and  the  banker 
has  notice  or  knowledge  of  their  trust  character,  he  will  be 
liable  to  the  holder  of  a  check  presented  after  he  has,  by 
means  of  an  arrangement  by  check  and  new  note,  appropriated 
the  entire  balance  of  the  account  to  the  payment  of  an  old 
note  due  him;  but  if  he  had  no  such  notice  or  knowledge,  then 
the  holder  of  such  check  so  subsequently  presented  would  not 
be  entitled  to  recover  against  him.    p.  566. 

2.  Banks  and  Banking. — Appropriation  of  Depositor's  Ac- 
count.— Nature  of  Account. — Source  of  Funds. — Evidence. — 
Sufficiency. — In  an  action  by  the  holder  of  a  check  not  paid  for 
want  of  funds  on  account  of  the  prior  appropriation  by  the  bank 
of  the  depositor's  account,  there  was  no  error  in  the  court's 
finding  for  the  bank  where  the  record  showed  that  the  depositor 
firm  had  at  different  times  borrowed  from  the  bank,  upon  notes 
given  therefor,  and  placed  the  money  so  obtained  in  said  ac- 
count, and  that  one  member  of  depositor  firm  had  placed  therein 
a  large  sum  derived  from  the  settlement  of  his  father's  estate. 
p.  569. 

From  Marion  Superior  Court  (103,533) ;  Theophilus 
J.  MoU,  Judge. 

Action  by  Jefferson  C.  Davis  and  others  against  the 
Indiana  National  Bank.  From  a  judgment  for  defend- 
ant, the  plaintiffs  appeal.    Affirmed. 

John  A.  Titsworth  and  Forney  &  Sipe,  for  appellants. 
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AquiUa  Q.  Jones,  William  W.  Hammond  and  Walter 
D.  Jones,  for  appellee. 

Enloe,  J. — On  and  for  some  years  prior  to  June  7, 
1915,  Deere,  Hawkins  and  Company  was  a  partnership 
engaged  in  the  business  of  selling  live  stock  on  com- 
mission, at  the  Union  Stock  Yards,  Indianapolis.  The 
firm  did  its  banking  business  with  the  appellee  herein 
and,  when  it  sold  stock  consigned  to  it,  it  was  its  custom 
to  indorse  in  the  firm  name  all  checks  received  in  pay- 
ment therefor,  and  deposit  the  same  in  appellee  bank. 
It  issued  its  checks  to  the  consignors  of  such  stock, 
drawn  on  appellee,  in  payment  and  settlement  for  the 
stock  so  sold  by  it. 

On  June  7,  1915,  said  commission  firm  received  two 
carloads  of  live  stock,  consigned  to  it  by  one  J.  C.  Meek, 
one  of  the  appellants  herein,  and  sold  the  stock  at  said 
stockyards  to  divers  persons,  receiving  in  the  aggregate 
therefor  the  sum  of  $3,789.69,  from  which  sum,  after 
deducting  the  usual  charges,  there  remained  $3,712.25 
due  and  owing  to  the  consignors,  the  appellants  herein. 
The  commission  firm  deposited  in  appellee  bank  on  June 
7,  1915,  $8,604.68 — the  amount  of  its  sales  for  that  day ; 
on  June  8  it  deposited  $6,643.39;  and  on  each  of  said 
days  drew  its  checks  payable  to  consignors  of  the  stock 
which  it  had  so  received  and  sold.  At  the  close  of  busi- 
ness on  June  7  said  firm  had  a  balance  to  its  credit  in 
appellee  bank  in  the  sum  of  $2,542.44 ;  and  at  the  close 
of  business  on  June  8  this  balance  was  $3,916.38.  The 
commission  firm  was  indebted  to  said  bank  for  money 
loaned  and  for  which  it  had  executed  its  note  in  the 
sum  of  $3,700,  which  said  note  was  not  by  its  terms 
then  due. 

For  several  years  prior  to  the  time  of  the  transac- 
tions in  question,  one  C.  W.  Hawkins,  the  father  of 
Sheridan  Hawkins,  who  was  a  member  of  the  firm  of 
Deere,  Hawkins  and  Company,  had  been  a  "general 


MAY  TERM,  1920.  565 

Davis  V.  Indiana  Nat  Bank — ^73  Ind.  App.  563. 

guarantor*'  to  the  appellee  for  the  debts  of  said  Deere, 
Hawkins  and  Company  to  an  amount  not  exceeding 
$5,000,  but  he  had  died  and  his  estate  had  been  settled 
prior  to  June  9,  1915.  On  or  about  May  25,  1915,  ap- 
pellee first  learned  of  the  death  of  said  surety,  and  at 
once  notified  Sheridan  Hawkins  that  he  would  have  to 
procure  another  guarantor,  which  Hawkins  promised 
he  would  do.  Not  having  procured  such  guarantor,  he 
was  called  to  the  bank,  and  came  there  on  the  morning 
of  June  9,  1915,  and  in  answer  to  a  question  concerning 
his  ability  to  get  a  new  guarantor  replied,  "I  can't  get 
the  guarantor,  and  if  you  will  look  up  my  balance  I  will 
give  you  a  check  for  the  amount."  Hawkins  says  he 
was  then  informed  that  the  balance  to  the  credit  of  his 
firm  was  $4,900,  while  the  vice  president  of  the  bank 
with  whom  he  was  conversing  says,  "I  told  him  he  had 
$8,916.38,  and  he  then  gave  us  a  check  for  $8,679.03, 
in  pajonent  of  the  $3,700.00  note."  This  check  was 
given  some  time  in  the  forenoon  of  June  9,  but  it  ap- 
pears that,  before  it.  was  presented  to  the  cashier  of 
appellee,  other  checks  drawn  by  said  Deerie,  Hawkins 
and  Company  had  been  presented  to  the  cashier  of  said 
bank  for  pasrment,  and  that  when  the  check  so  given 
in  pajonent  of  said  note  was  presented  to  said  cashier, 
before  noon  of  said  day,  the  balance  to  the  credit  of  said 
Deere,  Hawkins  and  Company  in  said  bank  had  been 
reduced  by  pa3dng  of  such  other  checks  to  the  sum  of 
$1,440.69,  and  that,  upon  being  notified  of  that  fact, 
said  Hawkins  executed  a  new  note  to  appellee  in  the 
sum  of  $2,238.34,  representing  the  deficiency  on  said 
check.   • 

A  short  time  thereafter,  on  the  same  day,  the  check 
in  the  sum  of  $8,712.25,  which  had  been  by  said  com- 
mission firm  mailed  to  appellant  J.  C.  Meek  on  June  7, 
1915,  was  presented  at  said  bank  for  pajonent  and  pay- 
ment refused  "for  want  of  funds,"  whereupon  said  check 
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was  duly  protested  and  returned  to  the  payee  therein 
named.  Thereupon  the  payee  named  in  said  check,  on 
June  10,  1915,  gave  to  appellee  a  notice  in  writing,  in- 
forming appellee  that  on  June  7,  said  Deere,  Hawkins 
and  Company  had  sold,  as  agents  pf  said  Meek,  live 
stock  to  the  amount  of  $3,789.69,  and  had  deposited  the 
checks  received  in  payment  therefor  in  appellee  bank; 
and  that  said  money  so  deposited  to  the  amount  of 
$8,712.25  was  the  property  of  said  Meek,  and  that  he 
intended  to  hold  the  bank  liable  therefor  to  said  amount 
as  for  a  conversion  of  said  fund. 

Thereafter  this  suit  was  brought  upon  a  complaint  in 
two  paragraphs,  to  which  $in  answer  in  general  denial 
was  filed.  The  issues  thus  formed  were  submitted  to 
the  court  for  trial,  resulting  in  a  finding  and  judgment 
against  the  appellants  and,  their  motion  for  a  new  trial 
having  been  overruled,  they  prosecute  this  appeal,  and 
have  assigned  as  error  the  action  of  the  court  in  over- 
ruling said  motion. 

The  specifications  in  the  motion  for  a  new  trial  re- 
quire  a  consideration  of  the  matters  hereinafter 
determined. 

Appellants  in  their  brief  have  stated  their  theory  of 
the  case  as  follows:  "Appellants  claim  that  the  fund 
deposited  by  the  commission  firm  in  appellee  bank,  as 
aforesaid,  was  a  trust  fund,  belonging  to  appellants, 
and  ask  that  they  be  given  judgment  against  appellee 
for  the  amount  of  said  fund." 

If  it  be  conceded  that  the  funds  in  question  w)ere 

"trust  funds,"  then  the  question  arises.  Did  appellee 

bank  have  notice  or  knowledge  of  that  fact?    If 

1.  they  had  no  such  notice  or  knowledge,  then  the 
plaintiffs  are  not  entitled  to  recover,  and  the  find- 
ing and  judgment  of  the  lower  court  were  right. 

The  rule  is  well  settled  that  a  banker  who  knows  that 
a  fund  on  deposit  with  him  is  a  trust  fund  cannot  ap- 
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propriate  that  fund  for  his  own  private  benefit,  or, 
where  charged  with  the  notice  of  the  conversion,  assist 
others  in  converting  such  fund  without  becoming  liable. 
Allen  v.  Puritan  Trust  Co.  (1912),  211  Mass.  409,  97 
N.  E.  916;  U.  S.  Fidelity,  etc.,  Co.  v.  Adoue  &  Lobit 
(1911),  104  Tex.  379,  137  S.  W.  648,  138  S.  W.  383, 
37  L.  R.  A.  (N.  S.)  409,  Ann.  Cas.  1914B  667;  Bundy 
v.  Toivn  of  Monticello  (1882),  84  Ind.  119;  Fidelity, 
etc.,  Co.  v.  Rankin  (1912),  33  Okla.  7,  124  Pac.  71;  U. 
S.  Fidelity,  etc.)  Co.  V.  First  Nat.  Bank  (1912),  18 
Cal.  App.  437,  123  Pac.  352. 

In  the  case  last  cited  it  was  said:  "The  decisions 
*  *  *  cited  by  appellant,  wherein  it  was  held  the 
bank  was  liable  to  the  cestui  que  trust  or  sureties  of  his 
trustee,  were  based  upon  admitted  facts  showing  that 
the  bank,  with  full  knowledge  that  the  fund  was  held 
in  a  fiduciary  relation,  permitted  it  to  be  used  by  the 
trustee  in  the  psljrment  of  a  personal  debt  due  from  him 
to  the  bank,  thereby  obtaining  profits  for  itself  by  know- 
ingly participating  in  the  wrongdoing  of  the  trustee." 

In  the  case  of  Allen  v.  Trust  Co.,  supra,  it  was  said: 
'The  principle  governing  the  defendant's  liability  is  that 
a  banker  who  knows  that  a  fund  on  deposit  with  him  is 
a  trust  fund,  cannot  appropriate  that  fund  for  his 
private  benefit,  or  where  charged  with  notice  of  the  con- 
version join  in  assisting  others  to  appropriate  it  for 
their  private  benefit,  without  being  liable  to  refund  the 
money    *     *     *." 

It  will  be  noted  that  the  account  was  carried  in  the 
name  of  the  said  commission  firm  as  a  firm  account. 
The  checks  given  in  payment  for  the  stock  by  them  sold, 
and  by  them  deposited  to  their  account  in  appellee  bank, 
were  payable  to  said  firm  simply  by  the  firm  name 
"Deere-Hawkins  &  Co.,"  and  there  was  nothing  about 
said  checks  or  any  of  them  to  indicate  that  the  money 
thus  to  be  paid  was  a  "trust  fund." 
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In  Miami  County  Bank  V.  State,  ex  rel.  (1916),  61 
Ind.  App.  360,  112  N.  E.  40,  it  was  said :  "An  admin- 
istrator or  other  person  having  charge  of  trust  funds 
may  deposit  them  in  bank  to  the  credit  of  his  personal 
account  and  check  them  out  in  the  usual  course  of  busi- 
ness and  the  bank,  though  it  has  knowledge  of  the  char- 
acter of  the  funds  so  deposited,  is  not  thereby  made 
liable  to  the  beneficial  or  actual  owners  of  such  fuiids, 
in  the  absence  of  any  knowledge  on  its  part  that  the 
funds  are  being  misappropriated  or  misapplied  by  such 
trust  officer." 

In  the  case  of  Duckett  V.  Mechanics'  Bank  (1897), 
86  Md.  400,  38  Atl.  983,  39  L.  R.  A.  84,  63  Am.  St.  513, 
it  was  said :  "There  can  be  no  dispute  that  as  a  general 
principle  all  persons  who  knowingly  participate  or  aid 
in  committing  a  breach  of  trust  are  responsible  for  the 
money  and  may  be  compelled  to  replace  the  fund  which 
they  have  been  instrumental  in  diverting.  *  ♦  *  if 
the  bank  knowingly  aided  and  participated  in  Clagett's 
breach  of  trust,  then  the  bank  is,  beyond  dispute,  as  re- 
sponsible to  the  new  trustees  as  is  the  defaulting  trustee 
himself.  This  liability  of  the  bank  depends,  however, 
altogether  upon  the  contingency  that  it  knowingly  aided 
the  trustee,  Clagett,  to  commit  the  default  of  which  he 
was  undeniably  guilty.  *  *  *  It  is  equally  true  that 
whenever  money  is  placed  in  bank  on  deposit  and  the 
bank's  officers  are  unaware  that  the  fund  does  not  be- 
long to  the  person  depositing  it,  the  bank  upon  paying 
the  fund  out  on  the  depositor's  check  will  be  free  from 
liability  even  though  it  should  afterwards  turn  out  that 
the  fund  in  reality  belonged  to  some  one  else  than  the 
individual  who  deposited  it.  *  *  *  In  the  absence 
of  notice  or  knowledge  a  bank  cannot  question  the  right 
of  its  customer  to  withdraw  funds,  nor  refuse  (except 
in  the  instances  already  noted)  to  honor  his  demands 
by  check;     *     *     *." 
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The  appellants  strongly  rely  upon  the  case  of  Conti- 
nental Nat.  Bank  V.  McClure  (1916),  60  Ind.  App.  553, 
111  N.  E.  191.  From  a  reading  of  that  case  it  will  be 
observed  that  the  complaint  therein  alleged:  (1)  That 
the  fund  in  question  was  a  trust  fund ;  (2)  that  the  bank 
knew  that  said  fund  was  a  trust  fund;  (3)  knew  that 
said  fund  was  appellee's  money;  and  (4)  with  such 
knowledge  wrongfully  credited  said  money  upon  a  note 
given  to  said  bank  by  H.  A.  &  Co.  and  then  held  by 
said  bank.  There  was  a  trial  resulting  in  a  finding  and 
judgment  in  favor  of  McClure,  plaintiff  in  that  case,  and 
against  the  defendant  bank.  The  finding  in  that  case, 
being  in  favor  of  the  plaintiff,  was  a  finding  in  his  favor 
upon  each  and  every  material  fact  therein. 

In  the  instant  case  the  finding  was  in  favor  of  the 

defendant,  appellee  bank,  and  if  the  appellants,  upon  the 

trial  thereof  below,  failed  to  establish  any  one  or 

2.  more  of  the  facts  necessary  to  make  out  their 
case,  such  failure  would  necessitate  a  finding  and 
judgment  against  them,  as  upon  them  rested  the  burden 
of  proof. 

It  is  shown  by  this  record  that  said  commission  firm 
had  at  different  times  borrowed  money  from  appellee 
bank,  giving  a  note  therefor,  which  funds  so  obtained 
they  had  placed  to  their  credit  in  the  account  in  ques- 
tion; also,  that  Sheridan  Hawkins  had  received  in  the 
settlement  of  his  father's  estate,  within  a  few  pionths 
prior  to  June,  1915,  the  sum  of  $2,500,  which  he  had 
deposited  in  appellee's  bank  to  the  credit  of  his  firm,  as 
a  credit  in  the  account,  the  moneys  of  which  the  appel- 
lants urge  were  trust  funds. 

Upon  the  whole  record  before  us,  we  cannot  say  that 
the  court  erred  in  finding  for  the  appellee.  We  find  no 
error  in  this  record,  and  the  judgment  is  therefore  af- 
firmed. 
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Collins  v.  Centlivre  Brewing  Company  et  al. 

[No.  10,192.    Filed  January  30,  1920.    Rehearing  denied  June  25, 

1920.] 

1.  Landlord  and  Tenant. — LecLse  Requiring  Sale  of  Land- 
lord's Beer, — Validity. — Public  Policy, — Statute. — ^A  lease  by  a 
brewery  company  to  a  saloon  keeper  which  stipulated  that  the 
saloon  keeper  must  sell  the  company's  beer  excusively  is  void, 
as  being  contrary  to  public  policy  and  in  violation  of  §§8323f, 
8323z  Burns  1914,  Acts  1911  p.  244,  relating  to  the  issuance 
of  retail  liquor  licenses,    p.  576. 

2.  Exemptions. — Householder's  Exemption, — Property  Subject 
to, — Proceeds  of  Sale  of  License  Purchased  for  Saloon  Keeper 
by  His  Receiver. — Where  a  receiver  was  appointed  for  a  saloon 
keeper,  who  had  applied  for,  and  had  been  granted,  a  renewal 
of  his  retail  liquor  license,  and  had  arranged  for  money  with 
which  to  pay  the  license  fee,  the  license  when  issued  belonged 
to  him,  even  though  the  receiver  paid  for  it  and  the  proceeds 
of  the  sale  of  the  license  by  the  receiver  for  the  purpose  of  pay- 
ing the  license  fees,  entitling  the  saloon  keeper  to  his  statutory 
exemption  as  a  resident  householder  out  of  such  fund.    p.  577. 

From  Porter  Circuit  Court ;  H.  H.  Loving,  Judge. 

Action  by  the  C.  L.  Centlivre  Brewing  Company 
against  James  C.  Collins,  in  which  the  Booster  Cigar 
Company  intervened  and  defendant  filed  a  cross-com- 
plaint. From  the  judgment  rendered,  the  defendant 
appeals.    Reversed  in  part  and  affirmed  in  part 

Fred  C  Crumpacker  and  Edwin  H.  Freidrick,  for 
appellant. 

John  M.  Fox,  John  H.  Gillett  and  Leonard,  Rose  & 
Zollars,  for  appellees. 

Statement  by  Dausman,  J. — The  C.  L.  Centlivre 
Brewing  Company  instituted  this  action  in  the  Lake 
Circuit  Court  against  James  C.  Collins.  The  following 
are  the  material  averments  of  the  first  paragraph  of 
complaint:  "That  the  defendant  has  been  conducting 
a  business  as  a  licensed  saloon  keeper  since  the  Slst 
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day  of  July,  1914,  on  the  premises  known  as  No.  187 
State  Street  in  the  City  of  Hammond ;  that  the  defend- 
ant has  occupied  said  premises  ever  since  said  date  at 
an  agreed  rental  of  $120  per  month  and  is  now  indebted 
to  the  plaintiff  on  account  of  said  rent  in  the  sum  of 
$1,368;  and  that  said  sum  is  now  due  and  wholly 
unpaid. 

"That  the  defendant  is  indebted,  as  plaintiff  is  in- 
formed and  believes,  to  other  persons  in  the  sum  of 
$840;  that  he  is  not  the  owner  of  the  bar  fixtures  in 
said  place  of  business ;  that  his  stock  wherewith  he  con- 
ducts said  business  does  not  exceed  in  value  $50 ;  that 
said  fixtures  were  sold  by  plaintiff  to  defendant  in  1910 
on  conditional  sale,  and  defendant,  being  unable  to  pay 
for  the  fixtures,  surrendered  them  to  plaintiff  about  six 
months  ago ;  that  since  the  surrender  of  the  fixtures  to 
plaintiff  they  have  simply  remained  in  said  pls^e  of 
business  without  any  agreement  or  understanding  what- 
soever between  the  parties,  until  plaintiff  could  procure 
a  purchaser  therefor;  and  that  the  defendant  has  no 
other  property  in  said  place  of  business  except  a  cash 
register,  some  glassware,  and  a  few  chairs  and  tables; 
that  the  defendant  is  a  resident  householder  of  Lake 
County  and  claims  all  the  property  herein  alleged  to 
belong  to  him  as  exempt  from  execution;  and  that  the 
defendant  is  wholly  insolvent  and  without  property 
which  could  be  reached  on  execution. 

"That  on  July  6,  1915,  the  defendant  was  granted  a 
renewal  of  his  license  by  the  Board  of  Commissioners 
of  said  County  to  continue  said  business  on  said  prem- 
ises, but  he  has  not  paid  the  license  fees  therefor ;  that 
he  is  without  means  wherewith  to  pay  said  license  fees 
which  must  be  paid  to-day  if  the  license  is  to  be  made 
available ;  that  the  license  would  constitute  an  asset  of 
value  over  and  above  the  amount  required  to  be  paid 
therefor ;  that  the  defendant's  property  above  mentioned 
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would  sell  for  more  in  connection  with  a  going  business 
than  if  said  place  were  closed;  that  if  said  property 
could  be  disposed  of  in  connection  with  a  going  business 
it  is  probable  that  something  might  thereby  be  realized 
for  creditors,  over  and  above  his  exemption;  that  the 
defendant  has  already  completed  his  right  to  the  li- 
cense by  the  execution  of  the  required  bond  and  is  de- 
sirous that  the  license  issue,  if  the  means  can  be  pro- 
vided for  the  payment  of  the  license  fees;  that  if  the 
pajonent  of  the  fees  could  be  arranged  for,  the  receiver 
could  then  immediately  apply  for  a  transfer  of  the  li- 
cense; and  that  the  value  of  the  license,  whatever  it 
may  be,  could  thereby  be  made  available  as  an  asset  of 
said  business. 

"That  one  George  W.  Lawless  is  willing  to  purchase 
said  business  provided  he  can  have  said  license  legally 
transferred  to  him,  and  upon  that  condition  he  is  will- 
ing to  advance  the  license  fees  of  $406  and  the  premi- 
um of  $20  for  the  surety  on  the  bond  which  as  yet  re- 
mains unpaid,  and  is  willing  to  bid  against  other  bidders 
for  the  purchase  of  said  business,  without  other  right 
except  that  if  he  is  not  the  successful  bidder  at  the  sale 
and  the  license  should  pass  to  some  one  else  he  may 
then  have  a  preferred  claim  against  the  assets  (aside 
from  the  exemption  rights  of  the  defendant  in  his  said 
tangible  personal  property)  to  the  extent  of  $426. 

"Wherefore,  plaintiff  prays  that  it  have  judgment 
against  the  defendant  in  the  sum  owing  it  as  above  al- 
leged ;  that  a  receiver  be  appointed  to  take  charge  of  said 
business,  with  authority  to  apply  for  the  transfer  of  said 
county  and  city  licenses;  and  that  an  order  be  entered 
protecting  the  said  Lawless  in  his  advancement,  if  made, 
to  the  extent  above  indicated." 

The  second  paragraph  of  complaint  seeks  only  to  re- 
cover the  reasonable  rental  value  of  the  real  estate. 

Collins  appeared  in  person  and  consented  to  the  ap- 
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pointment  of  a  receiver,  reserving  his  exemption  rights. 
Thereupon  one  Patrick  L.  Fitzgerald  was  appointed  re- 
ceiver. The  cause  was  then  venued  to  the  Porter  Cir- 
cuit Court  on  the  application  of  the  brewing  company. 
Afterward  Collins  employed  counsel  and  filed  answer 
in  four  paragraphs,  one  of  which  went  out  on  demurrer. 
Reply  in  denial. 

Thereafter  Collins  filed  a  petition,  denominated 
"cross-complaint,"  stating  facts  showing  that  he  is  en- 
titled to  an  exemption  as  a  resident  householder,  and 
asking  that  the  receiver  be  ordered  to  allow  and  pay 
him  the  statutory  amount  of  $600.  The  Booster  Cigar 
Company  filed  a  petition  asking  that  the  receiver  be 
ordered  to  deliver  to  it  certain  cigars  which  it  claimed 
to  own  and  which  the  receiver  had  taken  as  the  property 
of  Collins.  The  receiver  filed  answer  in  denial  to  each 
petition.  The  two  petitions  and  the  action  against 
Collins  were  tried  together  and  without  a  jury.  Judg- 
ment in  favor  of  the  brewing  company  on  its  complaint 
against  Collins  for  $1,368,  which  was  made  a  general 
claim  against  the  assets  in  the  hands  of  the  receiver. 
Judgment  on  Collins'  petition  to  the  effect  that  the  re- 
ceiver shall  pay  on  his  exemption  the  net  amount  real- 
ized from  the  receiver's  sale  of  the  "tangible"  property ; 
but  that  Collins  shall  "take  nothing  out  of  the  said  assets 
produced  by  the  sale  of  said  licenses"  and  that  Collins 
has  no  claim  thereto.  Judgment  for  the  Booster  Cigar 
Company  on  its  petition.  However,  the  three  judg- 
ments run  together  as  if  constituting  but  a  single 
judgment. 

The  "tangible"  property  was  appraised  at  $453.  One 
item  of  "tangible"  property  wias  a  cash  register,  ap- 
praised at  $200,  but  which  was  subject  to  a  mortgage  of 
$80.  This  item  sold  for  $45,  subject  to  the  mortgage. 
All  this  "tangible"  property  was  sold  to  Lawless  for 
$178.    Lawless  also  purchased  the  licenses  for  $1,030. 
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Louis  A.  Centlivre  testified  as  follows :  "I  am  Presi- 
dent of  the  Centlivre  Brewing  Co.  I  have  served  in 
that  capacity  about  25  years.  Mr.  Rice  is  the  General 
Manager.  I  have  authority  to  speak  for  the  Company 
and  have  full  authority  to  make  contracts.  We  rented 
out  different  places  in  Lake  County  because  it  is  to  our 
advantage  to  spread  the  sale  of  our  beer,  and  by  rent- 
ing saloons  we  get  customers.  We  don't  rent  saloons 
to  anybody  unless  they  handle  our  goods.  Our  inten- 
tion is  to  require  them  to  handle  our  goods.  We  have 
a  wholesale  license  at  Fort  Wayne  which  covers  the 
state.  The  building  that  Mr.  Collins  was  in  was  fitted 
up  before  he  went  in ;  new  furniture  was  put  in.  I  took 
the  lease  on  the  property  from  Mr.  Minas.  The  Cent- 
livre Brewing  Co.  fitted  it  up  for  Collins.  I  think  one 
of  the  clerks  in  the  office  drew  up  the  lease  at  Mr.  Rice's 
dictation.  I  signed  it  myself.  On  one  of  my  trips  to 
Hammond  I  was  in  Mr.  Collins'  place  of  business  in  the 
old  building,  and  he  told  me  he  was  tired  of  the  old 
building  and  wanted  to  get  out,  I  looked  over  the  prem- 
ises he  wanted  at  that  time.  His  desiring  the  place  as 
a  saloon  caused  me  to  look  over  it.  We  made  our  im- 
provements there  for  the  purpose  of  his  occupancy.  I 
rented  the  building  for  $100  and  I  sublet  it  to  him  for 
$120.  That  was,  in  a  measure,  to  pay  for  the  expenses. 
The  expenses  were  $20  or  $240  a  year.  Mr.  Collins  said 
it  would  be  $300  to  pay  the  improvements,  and  I  did 
that  to  accommodate  him.  It  wasn't  fit  for  anything 
the  way  it  was,  and  the  improvements  were  necessary. 

The  lease  contains  the  following  provision: 

"It  is  especially  agreed  that  lessee  shall,  during 
the  life  of  this  lease,  use  exclusively  in  the  prem- 
ises leased  the  brand  of  beer  and  product  of  the 
lessor.  This  provision  is  made  a  condition  of  this 
lease,  and  this  lease  shall  be  forfeited  on  ten  days' 
notice  if  this  condition  is  not  complied  with." 


tf 
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Two  questions  are  presented  for  our  determination: 
(1)  Is  the  lease  illegal  and  void?  (2)  Is  Collins  enti- 
tled to  the  statutory  exemption  ? 


Dausm AN,  J.,  delivered  the  opinion  of  the  court : 

The  first  paragraph  of  complaint  is  unique,  and  the 
proceeding  throughout  is  irregular.  Bui,  since  no  one 
is  complaining  of  the  procedure,  that  feature  will  be 
passed  without  comment. 

Section  3  of  the  act  of  1911,  commonly  known  as  the 
Proctor  Law,  provides  that  every  applicant  for  a  license, 
or  a  renewal  thereof,  to  sell  intoxicating  liquors  shall 
state  in  his  application  that  he  is  the  sole  bona  fide 
owner  or  lessee  of  the  premises;  that  he  is  neither  an 
agenl  nor  employe  of  any  one  engaged  in  the  manu- 
facture or  sale  of  any  article  which  he  intends  to  sell 
under  his  license ;  that  he  is  the  actual  and  sole  owner 
of  the  business,  and  that  no  other  person  has  any  inter- 
est, directly  or  indirectly,  therein;  that  the  license  or 
renewal  is  desired  for  the  applicant's  own  use  and  bene- 
fit, and  not  for  the  use  and  benefit  of  any  other  person ; 
and  that  he  has  not,  directly  or  indirectly,  solicited,  re- 
ceived or  accepted  from  any  person,  firm  or  corporation 
engaged  in  the  manufacture  or  sale  of  intoxicating  liq- 
uors, any  gift,  loan  of  moneys,  furniture,  fixtures,  or 
other  assistance  of  any  kind.  The  application  must  be 
subscribed  by  the  applicant  and  verified  by  his  oath,  and 
the  statements  therein  must  be  proved  at  the  hearing. 
§§8323f,  8323Z  Bums  1914,  Acts  1911  p.  244. 

Prior  to  the  enactment  of  this  statute  it  was  a  com- 
mon practice  throughout  the  state  for  brewers  to  start 
men  in  the  saloon  business  by  renting  the  buildings, 
equipping  them  with  all  necessary  furniture  and  ap- 
pliances, and  supplying  the  necessary  funds  to  procure 
j  licenses.    That  custom  resulted  in  putting  a  large  pro- 

'  portion  of  the  saloons  in  the  hands  of  irresponsible  men 
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who  were  merely  the  agents  and  tools  of  the  brewers. 
In  the  judgment  of  the  legislature  that  practice  was 
inimical  to  the  public  welfare  and  injurious  to  the  state. 
To  correct  the  evil  the  provisions  of  the  statute  above 
stated  were  inserted  in  the  Proctor  Law.  The  legisla- 
ture intended  thereby  to  put  the  saloons  in  the  hands  of 
responsible  men  who  would  be  free  from  brewery  con- 
trol and  domination. 

The  lease  from  the  Centlivre  Brewing  Company  to 
Collins  must  be  considered  in  connection  with  all  the 

facts  and  circumstances  disclosed  by  the  evi- 
1.    dence.    There  is  no  controversy  concerning  the 

facts  bearing  on  the  relation  these  parties  sus- 
tained to  each  other.  The  only  dispute  is  concerning 
the  legal  effect  of  the  facts.  We  are  of  the  opinion  that 
the  brewing  company's  claim  arises  out  of  a  contract 
which  is  illegal  and  void ;  for  the  reason  that  it  violates 
a  statute  and  is  contrary  to  public  policy.  The  most 
that  can  be  done  to  support  the  contrary  view  is  to  argue 
that  the  lease  is  not  a  technical  violation  of  the  statute, 
and  that  the  duty  to  keep  free  from  the  alliances  and 
influences  forbidden  by  the  statute  rested  on  the  saloon- 
keeper and  not  on  the  brewer.  But  it  is  apparent  that 
there  could  be  no  violation  of  the  statute  except  by  the 
co-operation  of  the  parties.  In  the  case  at  bar  their 
mutual  efforts  resulted  in  the  very  evil  that  the  statute 
was  designed  to  prevent.  In  the  face  of  the  facts 
averred  in  the  complaint  and  disclosed  by  the  evidence, 
Collins  could  not  have  procured  his  license  in  1914  with- 
out violating  the  law  in  more  than  one  way.  The  brew- 
ing company  actively  participated  in  his  unlawful  con- 
duct, and  in  fact  inspired  and  promoted  it.  Every  at- 
tempt to  evade  the  law  by  subtle  devices  and  cunning 
expedients  is  in  truth  a  violation  of  the  law.  If  the 
courts  should  lend  the  judicial  power  of  the  state  to  the 
enforcement  of  the  claim  which  is  the  foundation  of  the 
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brewing  company's  action  herein,  the  effect  would  be  to 
condone  perjury,  encourage  lawlessness,  and  defeat  the 
effort  of  the  legislature  to  promote  the  public  welfare. 
See  Brovm  V.  First  Nat.  Bank  (1894),  137  Ind.  655,  37 
N.  E.  158,  24  L.  R.  A.  206 ;  Winchester,  etc.,  Light  Co. 
V.  Veal  (1896),  145  Ind.  506,  41  N.  E.  334,  44  N.  E. 
353 ;  6  R.  C.  L.  699-713,  also  814-834. 

Is  Collins  entitled  to  his  statutory  exemption  out  of 

the  fund  in  the  hands  of  the  receiver,  regardless  of  the 

source  from  which  the  fund  was  derived?    We 

2.  must  answer  that  question  in  the  affirmative.  He 
applied  for  the  license.  He  satisfied  the  board 
of  commissioners  that  he  was  entitled  to  receive  a  li- 
cense, and  ultimately  the  license  was  issued  to  him  for 
his  sole  use  and  benefit.  The  license  when  issued  be- 
longed to  him.  The  fact  that  the  receiver  borrowed  the 
money  with  which  to  pay  the  license  fees  did  not  make 
the  license  the  property  of  the  receiver.  Moreover,  the 
undisputed  evidence  shows  that  Collins  had  arranged 
for  the  money  on  his  own  account ;  that  it  was  ready  for 
him  in  ample  time;  and  that  he  would  have  procured 
his  license  without  the  assistance  of  the  receiver  had  it 
not  been  for  the  dominating  control  of  the  brewing  com- 
pany and  its  petulant  anxiety  to  get  the  license  into  the 
hands  of  Lawless.  Certainly  the  license  did  not  belong 
to  the  brewing  company.  It  follows  that  the  receiver 
sold  the  license  as  the  property  of  Collins,  and  that  the 
money  received  therefor  became  part  of  the  trust  fund 
subject  to  a  lien  to  the  extent  of  the  sum  borrowed  for 
the  purpose  of  paying  the  license  fees. 

The  judgment  in  favor  of  the  Centlivre  Brewing  Com- 
pany is  reversed,  and  the  trial  court  is  directed  to  grant 
a  new  trial  in  the  brewing  company's  action  against 
Collins.  The  judgment  denying  Collins  his  full  exemp- 
tion is  reversed,  and  the  trial  court  is  directed  to  allow 
Vol.  73—37 


578         APPELLATE  COURT  OF  INDIANA, 

Asrrshire  Coal  Co.  v.  Thurman — 73  Ind.  App.  578. 

his  exemption  in  full  and  to  make  an  order  directing 
the  receiver  to  pay  his  exemption  as  a  preferred  claim. 
The  judgment  in  favor  of  the  Booster  Cigar  Company 
is  not  disturbed. 


AYRsraRE  Coal  Company  v.  Thurman. 

[No.  10,401.    Filed  June  25,  1920.] 

1.  Appeal. — FhuU  Judgment — Relief  from  DefavXts. — Ruling 
Denying, — ^A  ruling  denying  a  motion  for  relief  from  a  judg- 
ment rendered  on  default,  made  in  a  proceeding  under  §405 
Bums  1914,  §396  R.  S.  1881,  is  a  final  judgment  and  appeal- 
able, though  the  entry  thereof  may  not  be  expressed  in  the 
language  of  a  formal  judgment,    p.  583. 

2.  Judgment. — Default, — Failure  to  Plead, — Pleading, — ^A  de- 
fault taken  at  the  end  of  time  extended  by  special  rule  to 
answer  or  demur,  has  the  same  effect  as  if  taken  for  failure 
to.  appear  in  response  to  the  summons,    p.  584. 

3.  Appeal. — Jurisdietion, —  Subject-Matter, —  Negligence. —  Af 09- 
ter  and  Servant— VlhUe  a  jurisdictional  question  may  be  raised 
by  assignment  of  error,  and  is  always  in  order,  yet  an  objec- 
tion to  a  complaint,  for  personal  injuries  by  negligence,  that  it 
fails  to  show  that  defendant  had  excepted  itself  from  the  opera- 
tion of  the  Workmen's  Compensation  Law,  is  without  merit. 
p.  585. 

4.  Judgment. — Default — Proof  of  Amount — Final  Judgment — 
Where  a  defendant  fails  to  appear  and  present  a  defense,  in 
answer  to  a  summons,  that  the  material  averments  of  the  com- 
plaint are  true,  and  that  something  is  due  the  plaintiff,  are 
taken  as  confessed,  and,  on  proof  of  the  amount  to  be  re- 
covered, it  is  the  duty  of  the  court  to  render  a  judgment, 
which,  when  thus  rendered,  is  a  final  judgment  in  every  re- 
spect,   p.  585. 

5.  Judgment.  —  Default  —  Relief  for  Mistake,  etc.  —  Resolving 
Doubts. — ^Where  there  is  a  doubt  as  to  the  sufficiency  of  the 
facts  to  show  such  mistake,  inadvertence,  surprise  or  excusable 
neglect  as  will  entitle  a  party  to  relief  from  a  judgment  ren- 
dered on  default,  the  trial  court  should  resolve  the  doubt  in 
favor  of  the  applicant,  for  it  is  the  policy  of  the  law  that 
controversies  between  litigants  shall  be  determined  on  the 
merits  if  that  can  be  done  in  fairness  to  all  concerned,  but 
where  a  litigant  has  deliberately  waived  his  rights  he  will  be 
held  firmly  to  the  consequences,    p.  586. 
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6.  Appeal. —  Judgment, —  Opening  Defaults, — Review, — ^An  ap- 
pellate tribunal  will  not  disturb  the  decision  of  the  trial  court 
upon  an  application  for  relief  from  a  judgment  by  default,  if 
there  is  any  evidence  tending  fairly  to  sustain  it.    p.  586. 

7.  Evidence. — Judicial  Notice, — Geography  of  Counties, — Places 
of  Holding  Court. — The  Appellate  Court  knows  judicially  that 
two  certain  counties  of  the  state  adjoin,  and  that  the  sessions 
of  the  circuit  court  in  one  of  such  counties  are  held  in  a  cer- 
tain city.    p.  587. 

8.  Judgment. — Relief  from  Default. — Evidence  of  Misunder- 
standing Not  Controverted, — Sufficiency. — Where  the  testimony 
for  the  applicant  for  felief  from  judgment  by  default  under 
§405  Bums  1914,  §396  R.  S.  1881,  was  undisputed  as  to  a  mis- 
understanding by  his  counsel,  who  lived  in  an  adjoining  coim- 
ty,  as  to  the  limit  of  an  extension  of  time  to  answer,  and  that 
he  had  left  the  courtroom  misinformed  as  to  what  the  judge 
had  actually  noted  on  his  docket,  and  where  such  counsel  was 
not  required  hy  rule  or  otherwise  to  examine  the  judge's  docket 
to  verify  the  matter,  there  is  no  evidence  to  sustain  a  decision 
denying  relief,    p.  587. 

From  Pike  Circuit  Court ;  John  L.  Bretz,  Judge. 

Application  by  the  Ayrshire  Coal  Company  for  relief 
from  judgment  by  default  in  favor  of  James  E.  Thur- 
man. From  a  judgment  denying  the  application,  the 
applicant  appeals.    Reversed. 

Lucius  C.  Embree  and  Morton  C.  Embree,  for  appel- 
lant. 

Harry  W.  Carpenter  and  R.  W.  Armstrong,  for  ap- 
pellee. 

Statement  by  Dausman,  J. — The  action  out  of  which 
this  controversy  arose  was  instituted  by  the  appellee 
against  the  appellant  to  recover  damages  for  personal 
injury  due  to  negligence.  A  summons  was  served  on 
the  defendant  commanding  it  to  appear  on  February  27, 
1918.  On  March  5,  1918,  the  defendant  was  defaulted. 
Thereupon  the  court  heard  evidence  as  to  the  amount  of 
damages  to  be  assessed,  and  rendered  judgment  for 
$5,000  and  costs.  On  the  next  morning  the  defendant 
filed  its  verified  motion  to  be  relieved  from  the  judg- 
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ment,  and  with  its  motion  also  filed  the  affidavit  of 
Lucius  C.  Embree. 

The  material  facts  stated  in  the  motion  and  affidavit 
are  as  follows:  'That  the  defendant  had  employed  as 
its  counsel  for  the  purpose  of  defending  against  the  ac- 
tion the  firm  of  Embree  &  Embree;  that  said  firm  is 
composed  of  Lucius  C.  Embree  and  Morton  C.  Embree ; 
that  the  management  of  the  defense  was  entrusted  par- 
ticularly to  the  care  of  Lucius  C.  E^ibree ;  and  that  these 
lawyers  reside  in  Gibson  county.  That  on  February  25, 
1918,  Lucius  C.  Embree  was  in  th^  Pike  Circuit  Court 
and  then  in  the  presence  of  Frank  Ely,  a  member  of  the 
bar,  informed  the  court  that  Embree  &  Embree  repre- 
sented the  defendant  and  requested  the  o^urt  to  note 
their  appearance  accordingly ;  that  he  also  informed  the 
court  that  the  return  day  named  in  the  summons  was 
February  27,  1918,  and  requested  the  court  to  enter  a 
rule  requiring  his  client  to  answer  on  March  6,  1918; 
that  the  court  apparently  assented  to  the  request  and 
immediately  wrote  something  on  the  judge's  docket; 
that  thereupon  said  Embree  informed  the  court  that  his 
firm  also  represented  the  defendant  in  the  cause  of 
Williams  V.  Northern  Coal  Company  et  al.,  then  pending 
in  said  court,  and  requested  the  court  to  extend  the  rule 
requiring  answers  to  interrogatories  in  that  cause  to 
and  including  Wednesday,  March  6,  1918,  and  to  that 
request  the  court  also  apparently  assented  and  imme- 
diately wrote  something  on  the  judge's  docket.  That 
Embree  did  not  examine  the  writing  on  the  judge's 
docket  but  departed  from  the  court  fully  believing  that 
the  time  for  filing  answer  in  the  case  at  bar  had  been 
extended  to  and  including  March  6, 1918.  Subsequently 
it  developed  that  the  court  had  designated  on  the  docket 
March  4,  1918,  as  the  limit  of  time  within  which  to 
answer  the  complaint.  That  on  March  4,  1918,  Lucius 
C.  Embree  was  in  court  and  requested  and  obtained 
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another  extension  of  time  in  which  to  answer  the  inter- 
rogatories in  the  Williams  case,  but  did  not  then  file 
answer  in  the  case  at  bar  because  he  wished  to  re-exam- 
ine the  complaint  to  determine  whether  or  not  he  ought 
to  demur  thereto ;  and  that  he  again  left  said  court  in- 
tending to  return  on  March  6  to  discharge  the  rule 
herein/'  The  motion  discloses  a  meritorious  defense 
to  the  action;  and  with  the  motion  the  defendant  ten- 
dered and  offered  to  file  an  answer  in  denial. 

Harry  W.  Carpenter,  counsel  for  the  plaintiff,  filed 
his  affidavit  in  which  he  sets  forth  his  version  of  the 
matter,  the  material  averments  thereof  being  as  follows : 
"That  Lucius  C.  Embree  was  in  the  Pike  Circuit  Court 
on  Feb.  25,  1918;  that  Embree  then  knew  that  said 
cause  was  pending  in  said  court  and  knew  that  the  re- 
turn day  was  only  two  days  in  the  future;  but  that 
Embree  then  refused  to  appear  for  the  defendant  until 
the  day  stated  in  the  summons  should  arrive.  That  it 
was  on  Feb.  27,  1918,  the  return  day,  when  Embree  re- 
quested the  court  to  enter  the  appearance  of  his  firm 
for  the  defendant;  and  that  thereupon  the  court  wrote 
on  the  docket  the  following  words,  viz.:  *Embree  & 
Embree  appear,  and  ruled  to  answer  by  25th  day' ;  that 
by  said  rule  the  defendant  was  required  to  answer  the 
complaint  on  March  4,  1918,  that  being  the  25th  day  of 
said  term ;  that  Embree  was  in  said  court  on  March  4, 
1918,  and  did  not  answer  the  complaint  or  give  any 
reason  for  not  doing  so,  but  refused  and  failed  to  file  an 
answer  in  said  cause;  that  the  plaintiff  waited  until 
March  5,  1918,  for  defendant  to  answer,  and  because 
of  his  failure  so  to  do,  the  defendant  was  then  defaulted. 
That  rule  No.  14  of  said  court  was  then  in  force  and  in 
the  following  words: 

'All  parties  and  attorneys,  whether  local  or 
foreign,  must  take  notice  of  all  proceedings  had  in 
any  case  wherein  they  are  interested,  and  be  pre- 
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pared  to  comply  with  any  order  or  rule  of  the  court 
under  these  rules.  To  know  the  status  of  cases 
frequent  examination  of  the  court  record  and  pro- 
ceedings is  advised.  The  clerk  will  not  be  required 
to  give  notice  to  any  parties  or  attorneys  of  the  con- 
dition of  their  cases  or  any  ruling  of  the  court 
touching  the  same/ 

"That  Embree  knew  on  March  4,  1918,  while  then  in 
said  court,  that  said  rule  was  pending  against  the  de- 
fendant; and  that  the  default  was  taken  in  compliance 
with  Sec.  410  Bums  Ann.  St,  1914." 

The  record  discloses  that  the  motion  was  set  for  trial 
on  April  22,  1918,  ^t  which  time  the  matter  was  sub- 
mitted for  determination.  The  foregoing  affidavits  con- 
stituted the  only  evidence  adduced.  The  motion  was 
overruled  and  the  court  gave  an  exception  to  the  ap- 
pellant. An  appeal  was  prayed,  granted,  and  duly  per- 
fected as  a  term-time  appeal.  The  following  errors  are 
assigned:  (1)  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  (2)  that  the 
Pike  Circuit  Court  did  not  have  jurisdiction  of  the  sub- 
ject of  the  action;  (3)  that  the  court  erred  in  overruling 
the  motion  for  relief  from  the  judgment;  and  (4)  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  appellee  has  moved  to  dismiss  the  appeal  on  the 
ground  that  the  action  of  the  court  in  overruling  the 
motion  for  relief  from  the  judgment  rendered  on  de- 
fault does  not  constitute  a  final  judgment  from  which 
an  appeal  may  be  taken. 


Dausman,  J. — ^This  proceeding  comes  within  §405 
Bums  1914,  §396  R.  S.  1881.  That  section  of  the  Code 
does  not  prescribe  the  details  of  the  procedure.  The 
task  of  formulating  specific  rules  of  procedure  under 
that  section  was  left  to  the  courts.  Frazier  v.  WiUiams 
(1862),  18  Ind.  416.  It  must  be  confessed  that  in  the 
procedure  thus  created  there  is  much  confusion.    No 
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definite  plan  has  been  outlined  and  consistently  followed. 
There  is  no  continuity  or  consistency  in  the  decisions 
relating  to  the  various  phases  of  this  subject.  This 
vexatious  condition  is  due  to  the  attempt  to  maintain 
an  artificial  distinction  between  a  proceeding  for  relief 
commenced  within  the  term  and  a  proceeding  com- 
menced after  the  term  at  which  the  judgment  on  default 
was  rendered.  However,  we  will  not  now  enter  upon  a 
general  discussion  of  the  subject  or  attempt  to  rectify 
the  entire  procedure  relating  thereto,  but  will  confine 
ourselves  to  the  questions  here  presented. 

We  realize  that  the  entry  made  by  the  court  to  express 

its  decision  on  the  motion  is  not  a  formal  judgment.    It 

is  not  the  amplified  language  of  a  formal  judg- 

1.  ment.  It  is  not  stated  in  the  usual  form  which 
has  been  crystalized  by  long  usage.  See  Neyens 
V.  Flesher  (1907),  39  Ind.  App.  399,  79  N.  E.  1087. 
The  court  might  have  made  a  finding  and  rendered  a 
formal  judgment,  if  a  fit  terminology  could  be  found 
for  that  purpose. 

While  the  courts  have  held  that  the  application,  where 
made  at  the  same  term  at  which  the  judgment  on  de- 
fault is  rendered,  should  be  in  the  form  of  a  motion, 
nevertheless  in  the  very  nature  of  things  it  cannot  be 
an  interlocutory  motion.  Notwithstanding  the  incon- 
gruities of  the  procedure,  the  Supreme  Court  and  this 
court  for  many  years  have  recognized  such  rulings  as 
final  judgments.  The  decision  thus  rendered  is  the 
sentence  of  the  law  pronounced  upon  the  facts,  and 
effectually  puts  an  end  to  the  entire  controversy.  It 
can  be  nothing  less,  therefore,  than  a  final  judgment. 
Moore  V.  Homer  (1896),  146  Ind.  287,  45  N.  E.  341; 
Frazier  v.  Williams,  supra;  Covey  v.  Neff  (1878),  63 
Ind.  391;  HUl  v.  Shannon  (1879),  68  Ind.  470;  Beatty 
V.  O'Connor  (1886),  106  Ind.  81,  5  N.  E.  880;  Hord  V. 
Bradbury  (1901),  156  Ind.  30,  59  N.  E.  31;  State,  ex 
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rel.  V.  Lung  (1907),  168  Ind.  553,  80  N.  E.  541;  WeUs 
V.  Bradley,  etc.,  Co.  (1891),  3  Ind.  App.  278,  29  N.  E. 
572;  Devenbaugh  v.  Nifer  (1891),  3  Ind.  App.  379,  29 
N.  E.  923 ;  City  of  Laporte  v.  Organ  (1892) ,  5  Ind.  App. 
369,  32  N.  E.  342;  Ziegler  v.  Funkhouser  (1908),  42 
Ind.  App.  428,  85  N.  E.  984;  Indiana,  etc.,  Assn.  V. 
Doherty  (1919),  70  Ind.  App.  214,  123  N.  E.  242; 
Bemhard  v.  Idaho,  etc..  Trust  Co.  (1912),  21  Idaho  598, 
123  Pac.  481,  Ann.  Cas.  1913E  120;  McNamara  v. 
Henkel  (1913),  226  U.  S.  520,  33  Sup.  Ct.  146,  57  L.  Ed. 
330;  CoUins  v.  MiUer  (1920),  252  U.  S.  364,  40  Sup. 
Ct.  347,  64  L.  Ed.  616. 

The  motion  to  dismiss  the  appeal  is  overruled. 

We  will  dispose  of  the  assignments  of  error  in  their 
numerical  order. 

(1)  The  only  effect  of  the  special  rule  made  by  the 

trial  court  at  the  request  of  counsel  for  appellant  was  to 

extend  the  time  within  which  to  file  an  answer  or 

2.  demurrer  to  the  complaint ;  and  the  effect  of  the 
default  for  failure  to  comply  with  that  rule  was 
precisely  the  same  as  if  the  default  had  been  taken  for 
a  failure  to  appear  in  response  to  the  summons.  §410 
Euros  1914,  §401  R.  S.  1881.  Therefore,  appellant's 
right,  if  any,  to  present  the  first  assignment  of  error  is 
no  different  than  it  would  be  if  the  case  were  one  in 
which  a  default  had  been  entered  for  failure  to  respond 
to  the  summons.  Jelley  v.  Gaff  (1877),  56  Ind.  331; 
Rooker  V.  Bruce  (1908),  171  Ind.  86,  85  N.  E.  351. 

Where  summons  has  been  duly  served  and  a  judg- 
ment rendered  against  the  defendant  on  default  for  fail- 
ure to  appear  in  response  to  the  summons,  can  he  get 
rid  of  the  judgment  by  taking  an  appeal  and  showing 
the  appellate  tribunal  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  ?  See  Se- 
curity Trust  Co.  V.  Myhan  (1917),  186  Ind.  391,  114  N. 
E.  410;  Ervin  School  Tp.  V.  Tapp  (1890),  121  Ind.  468, 
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23  N.  E.  505;  Old  V.  MofUer  (1890),  122  Ind.  594,  23  N. 
E.  967  (by  a  divided  court) .  If  the  proceeding  to  ob- 
tain relief  fr.om  a  judgment  where  commenced  at  the 
same  term  is  a  step  in  the  original  action  and  the  entire 
proceeding  is  a  solidarity,  can  there  be  then  two  final 
judgments  in  the  same  action  at  the  same  time  as  be- 
tween the  same  parties  ?  Assuming  that  an  appeal  is 
allowable  from  a  judgment  on  default  where  there  has 
been  due  service,  then  if  the  motion  for  relief  from  that 
judgment  is  "a  step  in  the  original  proceeding"  why 
should  it  not  have  the  effect  of  extending  the  time  within 
which  to  appeal  from  the  judgment  on  default?  Where 
the  Code  provides  a  special  remedy,  must  that  remedy 
be  pursued  to  the  exclusion  of  all  others?  These  and 
other  interesting  questions  naturally  arise ;  but  we  will 
not  now  undertake  to  answer  them.  The  conclusion  we 
have  reached  makes  it  unnecessary  to  determine  the 
sufficiency  of  the  complaint.  Furthermore,  it  should  be 
noted  that  appellant  tendered  and  offered  to  file  an  an- 
swer in  denial,  which  indicates  that  its  counsel  had 
concluded  to  waive  all  questions  on  that  score.  At  any 
rate,  that  conduct  is  inconsistent  with  their  conduct  in 
urging  the  matter  here. 

(2)  Under  the  second  assignment  of  error  the  only 
contention  is  that  the  complaint  does  not  state  facts  suf- 
ficient to  show  that  appellant  had  excepted  itself 

3.  from  the  operation  of  the  Workmen's  Compensa- 
tion Law.    A  jurisdictional  question  is  always  in 

order ;  but  if  that  contention  may  be  regarded  as  a  bona 
fide  attempt  to  present  a  jurisdictional  question,  it  is 
wholly  without  merit. 

(3)  Where  a  summons  has  been  duly  served  it  be- 
comes the  duty  of  the  defendant  to  appear  and  present 

his  defense,  if  he  have  a  defense.    If  he  fails  to 

4.  assert  his  right  and  suffers  a  default,  the  pre- 
sumption arises  that  he  has  no  defense ;  and  his 
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conduct  will  be  taken  as  a  confession  that  all  the  mate- 
rial averments  of  the  complaint  are  true  and  that  some- 
thing is  due  the  plaintiff.  McKinney  v.  State  (1885), 
101  Ind.  355 ;  Rooker  v.  Bruce,  supra.  On  proof  of  the 
amount  to  be  recovered,  it  is  the  duty  of  the  court  to 
render  judgment.  §§350,  392,  410,  412,  600  Bums 
1914,  §§345,  383,  401,  403,  573  R.  S.  1881.  A  judgment 
thus  rendered  is  a  final  judgment  in  every  respect. 

But  there  may  be  conditions  which  will  excuse  a  de- 
fendant's failure  to  appear  in  response  to  the  summons 
or  to  file  a  pleading  within  the  time  fixed  by  a 

5.  rule  of  court.    It  is  the  policy  of  the  law  that  con- 
troversies between  litigants  shall  be  determined 

on  the  merits,  if  that  can  be  done  in  fairness  to  all  con- 
cerned. To  that  end  the  provision  of  the  Code  is 
liberally  construed ;  and,  where  there  is  doubt  as  to  the 
sufficiency  of  the  facts-  to  show  such  mistake,  inad- 
vertence, surprise,  or  excusable  neglect  as  will  entitle  a 
party  to  relief  from  a  judgment  rendered  on  default, 
the  trial  court  should  resolve  the  doubt  in  favor  of  the 
applicant.  First  Nat  Bank  v.  Stilwell  (1912),  50  Ind. 
App.  226,  98  N.  E.  151.  It  should  be  fully  appreciated, 
however,  that  to  permit  the  process  and  rules  of  the 
courts  to  be  flouted  with  impunity  would  lead  inevitably 
to  demoralizing  results.  Litigants  and  their  counsel 
should  realize  that  they  will  not  be  permitted  to  trifle 
with  the  administration  of  justice,  nor  will  they  be  per- 
mitted to  harass  their  adversaries  by  arbitrary  and 
vexatious  conduct;  and,  where  a  litigant  has  deliber- 
ately waived  his  rights,  he  will  be  held  firmly  to  the 
consequences. 
However,  the  duty  to  be  liberal  in  granting  relief  in 
this  class  of  cases  rests  upon  the  trial  court,  and 

6.  the  rule  is  firmly  established  that  an  appellate 
tribunal  will  not  disturb  the  decision  of  the  trial 
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court  if  there  is  any  evidence  tending  fairly  to  sustain 
it.  Hoag  v.  Old  People's,  etc.,  Society  (1891),  1  Ind. 
App.  28,  27  N.  E.  438 ;  WeUs  v.  Bradley,  etc.,  Co.,  supra; 
Devenbaugh  v.  Nifer,  supra;  Schofield  V.  Stames 
(1892),  5  Ind.  App.  457,  32  N.  E.  590;  Hasten  v.  Indi- 
ana  Car,  etc.,  Co.  (1900),  25  Ind.  App.  175,  57  N.  E. 
148;  Peterson  v.  Doumey  (1913),  53  Ind.  App.  373,  101 
N.  E.  737;  WUliams  v.  Grooms  (1890),  122  Ind.  391,  24 
N.  E.  158. 

With  these  rules  in  mind,  what  must  be  our  decision 

on  the  evidence  presented  ?    It  appears  that  counsel  for 

appellant  reside  at  Princeton,  county  of  Gibson. 

7.  We  know  judicially  that  Pike  county  adjoins  Gib- 
son, and  that  the  sessions  of  the  Pike  Circuit 

Court  are  held  at  Petersburg. 

Lucius  C.  Embree  testified  that  he  was  in  the  Pike 

Circuit  Court  on  February  25 ;  that  he  then  entered  the 

appearance  of  his  firm  for  appellant  and  re- 

8.  quested  the  court  to  fix  March  6  as  the  day  on 
which  to  answer;  that  the  judge  apparently  as- 
sented and  immediately  wrote  something  on  his  docket ; 
that  thereupon  Embree  left  the  courtroom  believing  that 
the  court  had  assented  to  his  request  and  had  so  noted 
it  on  the  docket.  Even  under  Rule  14,  Embree  was  not 
bound  to  examine  the  judge's  docket  to  verify  the  mat- 
ter. His  testimony,  therefore,  makes  at  least  a  prima 
facit  case  of  misunderstanding.  If  the  judge  knew 
that  Embree's  testimony  was  false,  manifestly  he  could 
have  found  a  way  by  which  to  contradict  it ;  but  as  the 
evidence  stands  the  fact  that  there  was  a  misunder- 
standing is  not  disputed.  Hence  there  is  no  evidence  to 
sustain  the  decision. 

(4)  No  motion  for  a  new  trial  was  filed,  and  we  can 
discover  no  rational  excuse  for  the  fourth  assignment 
of  error. 
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The  judgment  rendered  on  the  "motion"  for  relief  is 
reversed,  and  the  trial  court  is  directed  to  grant  the  re- 
lief therein  prayed. 

Dissenting  Opinion. 

Dausman,  J. — Having  written  the  main  opinion 
herein  in  such  manner  as  to  meet  the  approval  of  the 
majority  of  the  court,  I  feel  that  in  justice  to  myself  I 
ought  to  state  that  it  does  not  wholly  and  fully  express 
my  personal  convictions. 

My  individual  opinion  is  that  no  recognition  whatever 
should  be  given  the  first  and  fourth  assignments  of 
error,  for  the  reason  that  the  appeal  is  not  from  the 
judgment  rendered  on  default;  that  the  second  assign- 
ment of  error  is  entitled  to  recognition  only  because  it 
presents  prima  facie  a  jurisdictional  question ;  that  the 
third  assignment  of  error  presents  the  only  legitimate 
question  in  this  appeal ;  that  the  case  of  Indiana  State 
Board,  etc.  v.  Fetrow  (1918),  119  N.  E.  1004,  should  be 
overruled ;  and  that  so  much  of  the  opinion  in  Kurtz  V. 
PhUUps  (1916),  63  Ind.  App.  79,  113  N.  E.  1016,  as 
conflicts  with  the  majority  opinion  herein  should  be  ex- 
pressly disapproved.  It  is  clear  to  me  that  the  so- 
called  motion  is  in  reality  a  complaint,  and  that  the  pro- 
ceeding by  reason  of  its  inherent  nature  can  be  noth- 
ing other  than  an  independent  action  whether  com- 
menced at  or  after  the  term  at  which  the  judgment, 
from  which  relief  is  sought,  was  rendered.  Moreover, 
in  my  opinion  the  mandate  to  the  trial  court  should  be 
that  a  new  trial  be  granted  on  the  so-called  motion  in 
order  that  further  evidence  may  be  presented  if  desired 
by  either  party. 
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Board  op  Commissioners  op  Greene  County, 
Indiana  v.  Shertzer  et  al. 

[No.  10,790.    Filed  June  25,  1920.] 

1.  Master  and  Servant. — Workmen's  Compensation. — Relation. 
— Independent  Contractor. — Painter  Hired  by  the  Hour  Is  Env- 
ploye. — Evidence. — One  hired  by  the  hour  to  do  painting  and 
by  the  roll  to  do  paperhanging,  the  employer  to  furnish  all 
apparatus  and  materials  for  the  work,  though  he  was  to  be 
''his  own  boss"  in  doing  the  work,  cannot  be  said  to  have 
been  an  independent  contractor,  but  was  an  employe,  and  evi- 
dence thereof  is  sufficient  to  justify  a  finding  by  the  Indus- 
trial Board  that  he  was,  when  injured,  in  the  employ  of  ap- 
pellant,   p.  590. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Ver- 
tigo. — Cause  of  Death. — Question  for  Industrial  Boa/rd. — ^Where 
an  employe  fell  from  a  ladder  as  a  result  of  an  attack  of  ver- 
tigo while  at  his  work,  it  does  not  necessarily  follow  that 
the  cause  of  his  death  was  the  disease,  and  the  question  as  to 
whether  or  not  his  death  was  the  result  of  an  accident  arising 
out  of  his  empl6yment  was  for  the  Industrial  Board,    p.  591. 

From  the  Industrial  Board  of  Indiana. 

Proceeding  under  the  Workmen's  Compensation  Act 
by  Jennie  M.  Shertzer  and  another  against  the  board 
of  commissioners  of  Greene  county,  Indiana.  From  an 
award  to  the  applicants,  the  employer  appeals.  A/- 
firmed. 

William  L.  Cavins,  D.  W.  Mcintosh  and  Guy  H. 
Humphreys,  for  appellant. 
William  L.  Slinkard,  for  appellees. 

Remy,  J. — ^The  superintendent  of  the  county  poor 
asylum  of  Greene  county,  by  oral  direction  of  the  board 
of  commissioners  of  the  county,  the  appellant  herein, 
employed  one  John  H.  Shertzer,  a  painter  and  paper- 
hanger,  to  do  certain  painting  and  paperhanging,  for 
which  work  said  Shertzer  was  to  receive  fifty  cents  an 
hour  for  painting  and  thirty  cents  a  roll  for  hanging 
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the  paper.  Appellant  was  to,  and  did,  furnish  the  nec- 
essary ladders  and  scaffolding,  and  was  also  to  select 
and  furnish  the  paints,  paper  and  other  materials  to 
be  used  in  the  work.  Shertzer  was  to  be  "his  own  boss" 
as  to  how  the  paint  and  paper  was  to  be  put  on.  A 
few  minutes  after  he  had  eaten  a  hearty  dinner,  and 
while  doing  the  work,  Shertzer  fell  from  a  ladder  on 
which  he  was  standing,  and  upon  the  floor  of  the  room 
where  the  work  was  being  done.  When  asked  how  he 
came  to  fall,  he  replied  that  he  "became  dizzy,  and 
seemed  to  be  going  round  and  round."  As  a  result  of 
the  injuries  thus  received,  Shertzer  died  ten  days  later. 
The  physician  who  attended  him  stated  that  dizziness, 
such  as  was  complained  of  by  Shertzer,  might  have  been 
the  result  of  eating  an  excessive  meal. 

Appellees,  who  were  the  dependents  of  Shertzer,  made 
application  to  the  Industrial  Board  for  compensation, 
and,  upon  hearing  evidence  showing  the  above  facts, 
the  board  found  that  Shertzer  at  the  time  of  his  injury 
was  in  the  emplo3mient  of  appellant,  and  that  his  death 
was  the  result  of  an  accident  arising  out  of  and  in  the 
course  of  such  emplo3anent,  and  made  an  award  in  favor 
of  appellee  Jennie  M.  Shertzer. 

Appellant  has  assigned  as  error  that  the  award  is  not 
sustained  by  sufficient  evidence,  and  is  contrary  to  law. 

It  is  first  urged  by  appellant  that  Shertzer  at  the  time 
of  the  accident  which  resulted  in  his  death  was  an  inde- 
pendent contractor,  and  that  there  is  no  evidence  to  sus- 
tain the  finding  of  the  Industrial  Board  that  he  was  at 
the  time  in  the  employment  of  appellant. 

It  appears  from  the  evidence,  as  above  stated,  that 

Shertzer  was  hired  to  do  the  painting  and  paperhang- 

ing,  the  materials  to  be  selected  and  furnished  by 

1.  appellant;  that  appellant  was  to  supply  the  lad- 
ders and  scaffolding  required  in  the  conduct  of 
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the  work,  and  that  his  compensation  was  to  be  fifty  cents 
an  hour  for  the  painting,  and  thirty  cents  a  roll  for 
the  papering.  Under  such  contract  Shertzer  could  have 
ceased  work  at  any  time  he  chose,  and  appellant  could 
have  discharged  him  at  any  time.  The  evidence  that 
in  the  work  of  putting  on  the  paint  and  paper  Shertzer 
"was  his  own  boss"  must  be  considered  in  connection 
with  the  other  evidence  as  to  the  relationship  of  the 
parties  to  the  contract,  and,  when  so  considered,  it  can- 
not  be  said  that  Shertzer  must  be  held  to  have  been  an 
independent  contractor.  We  hold  that  there  is  evidence 
to  support  the  finding  of  the  Industrial  Board  that 
Shertzer  was  at  the  time  in  the  employment  of  appel- 
lant. See  Muncie  Foundry,  etc.,  Co.  v.  Thompson 
(1919),  70  Ind.  App.  157, 123  N.  E.  196;  Coca  V.  Wood^ 
ruff  (1919),  70  Ind.  App.  93,  123  N.  E.  120. 

It  is  asserted  by  appellant  that  it  conclusively  appears 
from  the  evidence  that  Shertzer  fell  to  his  death  as  a 
result  of  an  attack  of  vertigo,  and  that  therefore  there 
can  be  no  recovery  of  compensation,  even  though  it 
should  be  found  that  at  the  time  of  the  accident  he  was 
in  the  employ  of  appellant. 

If  it  be  conceded  that  Shertzer's  fall  was  the  result 

of  vertigo,  it  does  not  necessarily  follow  that  the  cause 

of  his  death  was  the  disease.    A  fall  as  a  result 

2.    of  vertigo  would  not,  in  all  probability,  have 

caused  death  or  serious  injury,  had  it  not  been 

for  the  fact  that  Shertzer  was  at  the  time,  and  by  reason 

of  his  emplo3anent,  standing  upon  the  ladder.    Miller  V. 

Biel  (1920), Ind.  App. ,  129  N.  E.  493.    See 

Carroll  V.  What  Cheer  Stables  Co.  (1916),  38  R.  I.  421, 
96  Atl.  208,  L.  R.  A.  1916D  154,  Ann.  Cas.  1918B  346 ; 
Wicks  V.  DoweU  &  Co.  (1905),  2  K.  B.  225,  2  Ann.  Cas. 
732.  The  question  as  to  whether  or  not  the  death  of  the 
employe  was  the  result  of  an  accident  arising  out  of  his 
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employment  was  a  question  for  the  Industrial  Board. 
American  Hominy  Co.  v.  Davis  (1920),  74  Ind.  App. 

,  126  N.  E.  703.    There  is  evidence  to  support  the 

finding  and  award. 
Affirmed. 


Southern  Surety  Company  v.  National  Lumber 

Company. 

[No.   9,763.     Filed  April  1,  1919.     Rehearing  denied  June  20, 

1919.    Transfer  denied  July  7,  1920.] 

1.  Municipal  Corporations. — Public  Improvements. — Contract- 
or's Bond. — Liability  of  Surety, — Materials  Constituting  Ap- 
pliances,— No  action  can  be  maintained  on  a  contractor's  bond 
providing  for  the  payment  for  all  materials  used  in  the  con- 
struction of  a  sewer,  for  lumber  used  as  an  appliance  4;o  hold 
the  banks  of  earth  in  place,  while  the  trench  was  being  ex- 
cavated, even  though  by  repeated  use  on  the  same  work  such 
lumber  finally  was  worn  out  and  rendered  of  no  value,    p.  602. 

2.  Municipal  Corporations. — Public  Improvements, — Contract- 
or's Bond. — Conditions. — Statute. — As  §8698  Burns  1914,  Acts 
1905  p.  219,  does  not  expressly  prescribe  what  conditions  should 
be  contained  in  the  bond  given  by  a  contractor  who  has  been 
awarded  a  contract  for  a  municipal  improvement,  but  leaves 
the  terms  to  be  fixed  by  the  board  of  public  works,  the  courts 
have  no  power  to  add  other  conditions  to  those  fixed  by  the 
board,  and  the  surety  has  the  right  to  stand  upon  the  terms 
of  the  bond  as  written,    p.  603. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  by  the  National  Lumber  Company  against  the 
Southern  Surety  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.     Reversed. 

Floyd  A.  Deahl  and  Louis  M.  Hammerschmidt,  for 
appellant. 
Eli  F.  Seebiert  and  Daniel  D.  Schurtz,  for  appellee. 
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Enloe,  J. — This  was  an  action  upon  a  contractor's 
bond.  It  appears  from  the  record  that  in  April,  1913, 
the  city  of  South  Bend,  by  its  board  of  public  works, 
entered  into  a  contract  with  the  Interstate  Construction 
Company  for  the  construction  by  said  company  of  a  pub- 
lic improvement,  known  and  designated  as  Bowman 
Creek  Trunk  Sewer;  that  shortly  thereafter  said  con- 
struction company,  with  the  consent  of  said  board  of 
public  works,  assigned  its  said  contract  to  Samual  L. 
Sheets  and  George  Stewart,  a  copartnership,  doing  busi- 
ness under  the  firm  name  and  style  of  Stewart,  Sheets 
and  Company,  who  constructed  said  sewer.  Appellant 
was  surety  on  the  construction  bond  of  Stewart,  Sheets 
and  Company. 

Thereafter  said  Stewart,  Sheets  and  Company  sublet 
to  one  R.  C.  Koegan,  a  portion  of  its  said  contract — 
labor  in  excavating  and  filling  ditches  and  in  laying 
brick — ^in  the  construction  of  said  sewer. 

It  further  appears  that  said  Koegan  procured  of  ap- 
pellee certain  lumber  to  be  used  for  "sheeting  and  brac- 
ing," in  the  trenches  to  be  by  him  excavated,  and  that 
appellee  delivered  the  same  on  the  ground  and  along  the 
trench  where  said  Koegan  under  his  contract  was  to 
labor.  This  lumber  and  material  not  having  been  paid 
for,  suit  was  brought  by  appellee  against  the  appellant 
on  its  bond  and  also  against  Stewart,  Sheets  and  Com- 
pany, and  R.  C.  Koegan.  The  complaint  was  in  four 
paragraphs ;  to  the  first,  second  and  third  of  which  sev- 
eral demurrers  were  addressed  by  appellant  for  want  of 
facts,  and  which  demurrers  were  overruled.  Appellant 
then  answered  in  five  paragraphs,  to  the  second  of 
which  a  demurrer  was  sustained,  and  appellee  replied 
in  general  denial  to  the  third,  fourth  and  fifth  para- 
graphs of  appellant's  answer. 

The  issues  thus  formed  were  submitted  to  the  court 
Vol.  37—38 
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for  trial,  which,  at  the  request  of  the  parties,  made  a 
special  finding  of  the  facts  and  stated  its  conclusions  of 
law  thereon,  to  which  conclusions  of  law  the  appellant 
duly  excepted,  and,  over  appellant's  motion  for  a  new 
trial,  judgment  was  rendered  in  favor  of  plaintiff  and 
against  each  of  the  defendants,  in  the  sum  of  $294.19 
and  costs,  from  which  judgment  the  Southern  Surety 
Company  prosecuted  this  appeal. 

The  errors  assigned  and  not  waived  challenge:  (1) 
The  correctness  of  the  conclusions  of  law  upon  the 
facts  found;  (2)  overruling  the  motion  for  a  new  trial; 
(3)  errors,  severally,  in  overruling  demurrers  to  first, 
second  and  third  paragraphs  of  complaint. 

There  is  no  material  contention  between  the  parties 
hereto  as  to  the  ultimate  facts  of  this  case,  but  they 
have  widely  different  views  as  to  the  law  which  should 
govern  these  facts.  This  requires  an  analysis  of  the 
facts  found  by  the  court  that  we  may  correctly  apply 
the  law  thereto. 

The  contention  of  the  appellant  herein  centers  around 
two  propositions,  viz.:  (1)  That,  as  the  lumber  and 
materials  sold  and  in  question  in  this  suit,  did  not,  as 
shown  by  the  special  finding,  enter  into  and  become  a 
part  of  the  completed  work,  but  were  only  used  as  ap- 
pliances to  hold  the  banks  and  prevent  the  sides  of  the 
trench  from  caving  in  while  the  work  of  excavating  said 
trench  was  being  performed,  and  were  thereafter  re- 
moved from  said  trench ;  that  they  were  simply  the  prop- 
erty of  such  subcontractor,  and  not  within  the  terms 
of  said  contract  and  bond,  providing  for  the  pa3anent 
for  "all  labor  and  materials  used  in  said  work.'*  (2) 
That  the  special  findings  show  that  the  material  in  ques- 
tion was  sold  to  a  subcontractor  to  be  by  him  used  as  an 
appliance  for  the  carrying  on  of  his  work,  and  that 
therefore  the  payment  for  the  same  is  not,  as  to  appel- 
lant, within  the  terms  of  said  contract  and  bond  in  suit. 
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In  determining  these  questions  it  becomes  material 
at  the  outset  to  notice  the  language  of  the  contract  and 
bond,  for  they  must  be  construed  together  in  determin- 
ing the  undertaking  and  consequent  liability  of  ap- 
pellant. 

The  contract  as  entered  into  between  the  city  of 
South  Bend  and  the  Interstate  Construction  Company 
provided;  among  other  things  that  ''said  party  of  the 
second  part,  agrees  to  pay  for  all  labor  and  material 
used  in  said  work,  except  engineering,  ♦  *  *." 
When  said  contract  was,  by  the  Interstate  Construction 
Company,  assigned  to  Stewart,  Sheets  and  Company, 
they  accepted  such  assignment,  and  in  such  written  ac- 
ceptance agreed  as  follows:  "We  do  hereby  contract 
and  agree  to  carry  out,  construct  and  complete  all  the 
work  contemplated  by  said  contract,  and  by  the  specifi- 
cations and  plans  which  are  made  a  part  thereof,  and 
to  do  and  perform  all  as  in  said  contract  provided." 

The  bond  .given  to  secure  the  performance  of  said  con- 
tract, signed  by  appellant  as  surety  thereon,  provided: 

"Now,  if  the  above  bounden  Stewart,  Sheets  & 
Company  shall  faithfully  comply  with  the  attached 
contract  (and  the  drawings  and  specifications 
therein  referred  to)  made  and  entered  into  by  the 
Interstate  Construction  Company,  on  the  11th  day 
of  April,  1913,  with  the  City  of  South  Bend,  Indi- 
ana, for  the  construction  of  said  Bowman  Credc 
Trunk  Sewer,  and  shall  fulfill  all  the  conditions  and 
stipulations  therein  contained,  according  to  the  true 
intent,  and  meanine  thereof  in  all  respects,  then 
this  obligation  shallbe  void,  otherwise,"  etc. 

The  contract  between  Stewart,  Sheets  and  Company 
and  R.  C.  Koegan,  so  far  as  material  to  the  questions 
now  before  us  for  consideration,  was  as  follows : 

"We  make  you  this  proposition — ^to  give  you  60c 
per  yard  for  all  dirt  taken  out  of  the  trench  where 
pipe  is  to  be  laid,  and  $7.00  per  thousand  for  all 
brick  lain  in  pipe,  and  to  furnish  you  all  the  work 
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you  can  do  clear  through  to  the  completion  of  the 
Bowman  Creek  Sewer  job,  in  the  city  of  South 
Bend,  Indiana.  Said  work  to  be  done  under  the 
supervision  and  to  the  entire  satisfaction  of  the 
City  Engineer,  and  the  Board  of  Public  Works  of 
the  City  of  South  Bend,  Indiana, — 60c  is  to  include 
all  sheeting  and  bracing,  filling  and  surfacing  of 
streets,  and  disposing  of  surplus  dirt/' 

,  The  trial  court  found  that  R.  C.  Koegan  purchased  of 
appellee  the  lumber  in  question,  amounting  to  the  sum 
of  $294.19,  telling  appellee  at  time  of  purchase  that  it 
was  to  be  used  in  constructing  Bowman  Creek  Sewer ; 
that  appellee  delivered  the  lumber  to  Koegan,  at  or  near 
the  place  where  he  was  to  construct  the  part  of  sewer 
contracted  by  him ;  that  part  of  the  lumber  so  furnished 
was  used  for  sheeting  and  braces  to  prevent  the  earth 
from  caving  or  falling  into  the  excavated  trench;  that 
the  sheeting  was  an  appliance  used  by  said  Koegan  to 
facilitate  his  work  in  digging  the  trench ;  that  no  part 
of  lumber  used  as  sheeting  and  braces  went  into  the 
permanent  construction  of  said  sewer,  nor  became  in 
any  manner  a  part  of  said  sewer,  nor  remained  in  the 
sewer  or  trench,  after  the  sewer  was  completed,  nor 
was  consumed  in  the  construction  of  said  sewer;  that 
Koegan  took  away  and  removed  a  portion  of  said  lum- 
ber, after  he  abandoned  his  contract;  that  the  lumber 
used  for  sheeting  and  braces  was  removed  from  said 
trench  by  Stewart,  Sheets  and  Company  and  placed  in 
a  pile  near  said  trench ;  that  thereafter  Stewart,  Sheets 
and  Company  did  not  use  or  appropriate  any  part  of  the 
lumber  delivered  by  appellee  to  said  Koegan. 

The  particular  question  presented  for  our  considera- 
tion seems  not  to  have  received  consideration  heretofore, 
by  either  our  Supreme  or  Appellate  Court,  but  has  been 
considered  by  courts  in  other  jurisdictions. 

In  the  case  at  bar,  no  mechanic's  lien  could  have  been 
taken  against  the  property,  it  being  a  public  improve- 
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ment,  but,  while  this  is  true,  we  find  the  language  used 
in  the  contract  and  bond  in  case  at  bar  to  have  been 
frequently  used  in  cases  where  liens  could  have  been 
asserted  against  the  land  and  improvements  thereon, 
and  courts  have  frequently  declared  the  meaning  and 
application  of  such  contracts.  Also,  we  find,  numerous 
statutes  giving  a  right  to  assert  a  lien  against  the  prop- 
erty for  materials  "used,"  or  "furnished  to  be  used" 
in  the  construction  or  improvements. 

In  the  case  of  Stimson  Mill  Co.  v.  Los  Angeles  Trac- 
tion Co.  (1903),  141  Cal.  30,  74  Pac.  357,  which  was 
a  suit  to  foreclose  a  lien  for  materials  furnished  by 
plaintiff  in  the  construction  of  a  bridge,  it  appeared 
that  a  part  of  the  lumber  furnished  went  into  a  tempo- 
rary structure  and  was  afterward  carried  away  by  the 
contractors.  The  court  in  passing  upon  the  matter 
said:  "The  contention  of  the  appellant  on  this  point 
must,  we  think,  be  sustained.  It  is  settled  by  many  de- 
cisions in  this  state  that  to  entitle  a  materialman  to  a 
lien  under  section  1183  of  the  Code  to  Civil  Procedure, 
the  materials  must  be  furnished  to  be  used,  and  must 
actually  be  used,  in  the  construction  of  the  building  or 
other  structure  against  which  the  lien  is  sought  to  be 
enforced  (citing  authorities) ;  and  this  we  understand 
means  that  the  materials  must  be  used,  not  merely  in  the 
process  of  construction,  but  *in  the  structure,' — ^that  is 
to  say,  they  must  be  used  as  the  materials  of  which  it 
is  constructed."  Citing  authorities.  Continuing,  the 
court  said:  "The  temporary  structure  was  put  in 
merely  for  the  purpose  of  supporting  the  track  until  the 
steel  necessary  for  its  permanent  support  could  be  ob- 
tained. This  was  done  by  the  contractors  on  their  own 
account,  *  ♦  *.  The  temporary  structure  was 
therefore  not  a  part  of  the  bridge,  either  as  contracted 
for  or  as  actually  completed ;  but  it  remained  the  prop- 
erty of  the  contractors,  who  were  entitled  to  remove  it. 
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Hence  neither  the  contractors,  nor  the  plaintiff  as  fur- 
nisher of  the  materials  for  it  become  entitled  to  a  lien." 

In  the  case  of  Oppenheimer  v.  Morrell  (1888),  118 
Penn.  189,  12  Atl.  307,  the  court  said:  "During  the 
progress  of  the  work,  and  with  knowledge  of  said  con- 
tract, Morrell,  plaintiff  below,  furnished  to  Burkett,  on 
the  credit  of  the  building,  lumber  for  the  purpose  of 
erecting  scaffolding  to  be  used  in  laying  the  brick,  and 
the  same  was  so  used."  The  statute  of  Pennsylvania 
under  which  such  lien  was  sought  to  be  enforced  read 
as  follows:  "That  every  such  building  shall  be  sub- 
ject to  a  lien  for  the  payment  of  all  debts  contracted  for 
work  done  or  materials  furnished  for  or  about  the  erec- 
tion and  construction  of  the  same,"  In  denying  the 
claim  for  a  lien  the  court  said:  "Such  a  claim  is  no 
more  within  the  purview  of  the  statute  than  would  be 
one  for  pickhandles  furnished  to  facilitate  the  work  of 
excavating  the  foundation  for  the  building." 

In  the  case  of  Kennedy  v.  Commonwealth  (1903),  182 
Mass.  480,  65  N.  E.  828,  which  was  an  action  to  enforce 
liability  on  bond,  it  appeared  that  the  plaintiffs  had  fur- 
nished lumber  to  defendants,  for  use  in  the  construction 
of  a  pumping  station  and  gate  house;  that  such  lumber 
was  used  for  the  purpose  of  constructing  forms  to  hold 
the  concrete  in  place  while  it  was  hardening,  and  centers 
to  hold  up  the  concrete  arches,  after  which  it  was  taken 
down  and  again  used  in  other  places,  and  it  was  held 
that  the  plaintiffs  were  not  entitled  to  a  lien  for  such 
materials. 

The  statute  of  Massachusetts  provides  that  the  party 
furnishing  materials  shall  have  a  lien  for  "materials 
furnished  and  actually  used  in  the  erection,  etc."  In 
passing  upon  the  question  the  court  said :  "We  are  of 
opinion  that  this  statute  gives  security  for  payment  for 
labor  performed  or  furnished  and  for  materials  only 
when  they  are  used  in  construction  or  repair  in  a  way 
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that  would  create  a  debt  which  might  be  a  subject  for  a 
lien,  under  proper  proceedings,  if  the  structure  belonged 
to  a  private  person.  ♦  ♦  *  To  acquire  a  lien  for 
materials  under  the  Pub.  Sts.  cl91,  §1,  (R.  L.  cl91,  §1) 
it  is  necessary  to  show  that  the  materials  will  form  a 
part  of  the  completed  structure — ^that  they  will  enter 
into  it  and  become  a  part  of  the  realty."  Citing 
authorities. 

In  the  case  of  RittenhotLse,  etc.,  Co.  V.  Brovm  &  Co. 
(1912),  254  111.  549,  98  N.  E.  971,  which  was  a  suit  to 
enforce  a  lien  for  lumber  furnished  to  a  subcontractor, 
it  appeared  that  the  lumber  was  furnished  for  the  pur- 
pose of  being  used  to  construct  false  work,  the  molds 
and  forms  into  which  the  concrete  was  poured.  It  was 
afterwards  taken  away. 

The  court,  in  denying  the  right  to  a  lien  said :  "The 
words  'used  in  such  building  or  improvement'  and  'used 
in  construction'  here  mean,  in  our  judgment,  more  than 
employed  in  the  process  of  construction  as  a  means  for 
assisting  in  the  erection  of  the  building.  They  mean 
used  as  a  part  of  the  construction  so  that  the  material 
becomes  a  part  of  the  completed  structure.  *  ♦  *" 
The  lumber  furnished  by  the  appellant  was  not  de- 
stroyed by  the  use  made  of  it  though  depreciated  in 
value,  as  no  doubt  were  the  tackle,  implements,  appa- 
ratus and  tools  employed  in  the  building.  It  never  be- 
came or  was  intended  to  become  the  property  of  the 
owner  of  the  building,  but  belonged  to  the  contractor 
who  bought  it,  employed  it  in  the  temporary  use  for 
which  he  obtained  it,  and  took  it  away  to  be  used  again 
for  his  own  purposes." 

In  the  case  of  Shultz  v.  Quereau  Co.  (1914),  210  N. 
Y.  257,  104  N.  E.  621,  L.  R.  A.  1915E  986,  Ann.  Cas. 
1915B  965,  which  was  an  action  to  enforce  liens  upon 
and  against  moneys  due  the  contractor  under  his  con- 
tract for  materials  sold  and  delivered  to  a  contractor  for 
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use  in  the  construction  of  a  public  improvement,  the 
court  said,  referring  to  the  materials  furnished :  "They 
are  used  only  to  facilitate  and  make  possible  the  oper- 
ation of  tools,  machinery,  or  men,  which  in  their  turn 
act  upon  the  structure.  The  authorities  are  unanimous 
in  holding  that  no  lien  accrues  for  such  materials."  Cit- 
ing authorities. 

In  the  case  of  Basshor  &  Co.  v.  Baltimore,  etc.,  R. 
Co.  (1885),  65  Md.  99,  3  Atl.  285,  the  appellants  were 
seeking  to  enforce  a  mechanic's  lien  for  materials  fur- 
nished in  the  construction  of  a  bridge.  The  court,  in 
passing  upon  the  case,  said:  "When  the  law  says  the 
materialmen  shall  have  a  lien  for  all  materials  fur- 
nished for,  or  used  in  and  about,  the  construction  of 
bridges,  it  means  such  materials  as  ordinarily  enter  into, 
or  are  used  in  the  construction  of  bridges,  and  which 
are  fairly  within  the  express  or  implied  terms  of  the 
contract,  between  the  owner  and  contractor.  It  does 
not  mean  the  machinery  that  may  be  used  for  the  manu- 
facture of  the  materials  themselves.  *  *  *  The 
machinery  thus  used  is  the  plant  of  the  contractor,  and 
can  in  no  sense  be  said  to  be  materials  furnished  or  used 
in  building  the  bridges." 

In  the  case  of  Beats  v.  Fidelity,  etc.,  Co.  (1902),  76 
App.  Div.  526,  78  N.  Y.  Supp.  584,  which  was  an  action 
brought  upon  a  contractor's  bond  to  recover  the  value 
of  certain  articles  furnished  to  the  contractor,  it  ap- 
peared that  the  said  bond  was  conditioned  that  the  con- 
tractor would  "  'well  and  truly  pay  for  all  material  used 
and  services  rendered  in  the  execution  of  such  con- 
tract,'" and  that  plaintiff  Beals  had  furnished  "nails 
and  screws,  ♦  *  *  shovels,  wheelbarrows,  manila 
rope,  hose,  mattocks,  sledge  handles,  belting,  wrenches, 
steam  pipes,  chains,  axes,  rubber  boots,  etc.,"  and  that 
the  nails,  screws,  and  possibly  some  few  other  articles 
were  actually  used  in,  and  became  a  part  of,  the  con* 
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struction  under  contract.  The  court  said :  'The  great 
majority  of  the  articles,  however,  were  tools  and  imple- 
ments which,  while  employed  in  doing  the  work  in  ques- 
tion, survived  its  performance  and  could  be  used  upon 
other  contracts."  The  court  further  said :  "While  the 
undertaking  under  consideration  is  to  be  fairly  con- 
strued with  reference  to  protecting  those  for  whose 
benefit  the  law  required  it  to  be  executed,  we  think  it  is 
very  clear  that  it  did  not  cover  the  articles  last  men- 
tioned. Its  purpose  was  to  afford  protection  to  those 
whose  labor  performed  the  work  under  contract  and  to 
those  who  furnished  material  which  entered  into  and 
became  a  part  of,  or  was  naturally  consumed  in  or  about 
the  completion  of,  the  work  in  question.  That,  how- 
ever, is  as  far  as  its  provisions  go.  Its  terms  are  not 
broad  enough  under .  any  reasonable  construction  to 
cover  tools  and  implements." 

In  the  case  of  Kansas  City  v.  Youmans  (1908),  213 
Mo.  151,  112  S.  W.  225,  the  court  said:  "There 
was  error  committed  in  overruling  this  exception  num- 
ber 16.  The  articles  therein  named  are  such  as  consti- 
tute a  part  of  the  contractor's  plant,  or  his  tools  and  im- 
plements with  which  to  do  the  work.  Such  articles, 
although  worn  out  in  the  service,  should  not  and  do  not 
fall  within  the  term  of  materials  used  in  the  construc- 
tion of  a  sewer  or  like  work.  Such  articles  have  usually 
been  classed  in  the  contractor's  plant,  or  tools  and  im- 
plements of  work,  and  not  as  materials  used."  Citing 
authorities. 

In  the  case  of  Thomas  v.  Commonwealth  (1913),  215 
Mass.  369,  102  N.  E.  428,  which  was  an  action  brought 
to  recover  for  labor  and  materials  furnished  to  a  con- 
tractor building  a  portion  of  a  public  highway,  it  ap- 
peared that  the  contract  provided  that  such  contractor 
should  pay  all  bills  for  labor  and  materials  coirtracted  for 
by  him  on  account  of  work  therein  contemplated,  and  it 
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furnished  satisfactory  evidence,  etc.  It  appeared  that 
the  materials  furnished  and  for  which  suit  was  brought, 
were  used  for  constructing  concrete  forms  and  conduits, 
and  were  used  only  temporarily  and  were  not  left  in 
the  permanent  structure,  when  finished.  The  court  in 
denying  judgment  for  such  materials  said :  'It  is  clear 
upon  the  report  that  the  items  for  boards,  used  for  con- 
crete forms  and  for  conduits,  for  netting,  ♦  *  * 
were  all  properly  disallowed,  ♦  *  *."  Citing  author- 
ities. See,  also.  Potter  Mfg.  Co.  v.  Meyer  &  Co. 
(1909),  171  Ind.  513,  519,  86  N.  E.  837,  131  Am.  St. 
267,  and  authorities  there  cited.  Cincinnati,  etc.,  Rail- 
road V.  Shera  (1905) ,  36  Ind.  App.  315,  73  N.  E.  293. 

Again  it  will  be  noted  that,  in  all  of  the  foregoing 
cases,  the  materials  held  to  be  appliances  were  and  con- 
tinued to  be  the  property  of  the  contractor.  In  the  in- 
stant case  the  court  found  that  the  material  in  question 
had  been  in  part  removed  by  Koegan,  thus  showing  that 
he  considered  this  material  to  belong  to  himself,  was 
his  personal  property,  which  he  might  remove  and  there- 
after use  on  other  work,  if  he  should  so  desire. 

From  the  foregoing  authorities  it  fairly  appears  to 
be  the  rule  that  no  action  can  be  maintained  upon  a  con- 
tractor's bond,  providing  for  the  payment  for  all 

1.  materials  used  in  such  construction,  where  the 
materials  furnished  and  used  constituted  an  ap- 
pliance, which,  though  employed  in  the  work,  survive 
its  performance,  and  can  be  used  upon  other  contracts ; 
nor  are  such  appliances  held  to  be  within  the  bond  even 
though  by  repeated  use  on  the  same  work  they  are 
finally  worn  out  and  become  of  no  value.  The  lumber 
in  the  case  at  bar  was  used  as  an  appliance,  to  hold  the 
banks  of  earth  in  place,  while  the  laborers  were  exca- 
vating the  trench;  the  shovels  in  their  hands  were  ap- 
pliances for  throwing  the  earth  from  the  trench;  each 
was  an  appliance  for  a  particular  use,  and  there  is  no 
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more  reason  for  holding  one  of  them  to  be  within  the 
terms  of  the  bond  than  the  other. 

The  bond  in  suit  was  taken  by  the  board  of  public 
works  of  the  city  of  South  Bend,  under  authority  con- 
ferred by  §8698  Bums  1914,  Acts  1905  p.  219. 

2.  By  this  section  of  the  statute  the  board  of  public 
works  was  authorized  to  impose  upon  bidders, 
not  specific,  enumerated  conditions,  to  be  inserted  in  the 
bond,  but  the  conditions  to  be  inserted  were  left  largely 
with  the  board  of  public  works,  the  statute  reading: 
"The  Board  may  by  order  impose  further  conditions 
upon  bidders  with  regard  to  bond,  and  surety,  guaran- 
teeing good  faith  and  responsibility  of  such  bidders,  or 
insuring  the  faithful  completioii  of  such  work  accord- 
ing to  contract,  or  for  keeping  the  same  in  repair  for 
any  length  of  time,  or  for  any  other  purpose." 

As  this  statute  did  not  expressly  prescribe  what  con- 
,  ditions  should  be  contained  in  the  bond  and  contract, 
leaving  these  to  be  fixed  by  the  board,  the  courts  have 
no  power  to  add  other  conditions  to  those  fixed  by  such 
board,  and  the  surety  has  a  right  to  stand  upon  the 
terms  of  the  bond  as  written. 

From  the  foregoing  authorities  it  is  clear  that  the 
trial  court  erred  in  its  conclusions  of  law.  Having 
reached  this  conclusion,  other  assigned  errors  in  this 
cause  become  inconsequential. 

The  judgment  of  the  St.  Joseph  Circuit  Court  is  there- 
fore reversed,  and  case  remanded,  with  instructions  to 
the  trial  court  to  restate  its  conclusions  of  law  and  enter 
judgment  in  harmony  with  the  views  herein  expressed. 
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BOREN   ET  AL.   V.    ReEVES. 

[No.  9,821.    Filed  May  27,  1919.    Rehearing  denied  October  10, 

1919.    Transfer  denied  July  7,  1920.] 

1.  Wills. —  Ccmstruction, —  Testator'a  Intention. —  How  Ascet' 
tained. — ^In  construing  the  provisions  of  a  will,  courts  are 
guided  by  the  testator's  intention,  which  must  be  gathered  from 
the  language  of  the  will  itself,    p.  606. 

2.  Wills. — Construction, — UTicertain  La/nguage, — Preiumption. 
— The  law  presumes  that  a  testator  knows  when  executing  his 

.  will  that  uncertain  language  used  by  him  may  be  subjected  to 
the  well-recognized  rules  of  construction,    p.  606. 

3.  Wills. — Constmction, — Devise  of  Fee, — Limitation  by  Sub- 
sequent CUuuse. — Where  an  estate  in  fee  is  devised  in  one 
clause  of  a  will  in  clear  and  decisive  terms,  it  cannot  be 
taken  away  or  cut  down  by  subsequent  provisions  imless  the 
intention  to  do  so  is  manifest  from  words  as  clear  and  defi- 
nite as  those  which  created  the  fee.    p.  606. 

4.  Wills. — Construction, — Devise  Coupled  with  Devise  Over, — 
Where  real  estate  is  devised  in  terms  denoting  an  intention  that 
the  primary  devisee  shall  take  a  fee  on  the  death  of  the  tes- 
tator, coupled  with  a  devise  over  in  event  of  the  death  of  the 
primary  devisee  without  issue,  the  words  refer  to  a  death  with- 
out issue  during  the  life  of  the  testator,    p.  607. 

5.  Wills. — Construction, — Estates  Devised, — Indefeasible  Fee, — 
A  will  bequeathing  to  a  daughter  all  of  testator's  estate,  with 
a  provision  that,  if  she  should  die  without  issue  alive,  then 
whatever  property  remained  at  her  death  should  be  divided 
between  the  children  of  testator's  brother,  gave  to  the  daugh- 
ter an  indefeasible  fee-simple  title  to  her  father's  real  estate, 
and  not  an  estate  contingent  upon  her  death  without  issue, 
p.  607. 

From  Henry  Circuit  Court ;  Fred  C.  Gause,  Judge. 

Action  by  Charles  T.  Boren  and  others  against  Arthur 
Reeves.  From  a  judgment  for  defendant,  the  plaintiffs 
appeal.    Affirmed. 

Newby  &  Netvhy  and  Bundy  &  Jones,  for  appellants. 
Forkner  &  Forkner  and  /.  L.  Shelton,  for  appellee. 

Remy,  J. — Austin  Boren  died  in  February,  1888.  His 
last  will,  omitting  signature  and  formal  parts,  which 
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was  written  about  a  month  before  his  death,  is  as  fol- 
lows: 

"Item  I.  I  will  and  bequeath  to  my  daughter, 
Cora  Boren,  all  my  property,  both  real  and  personal 
of  whatever  nature  including  all  claims  and  every- 
thing pertaining  to  the  farm. 

'Item  II.  If  my  said  daughter  shall  die,  without 
issue  alive,  then  at  her  death,  I  hereby  direct  and 
will  that  whatever  remains  shall  be  equally  divided, 
between  the  children  of  my  deceased  brother  Albert 
Boren,  to  wit,  Charles  T.  Boren,  Addie  Holland, 
Frank  M.  Boren,  Oliver  M.  Boren,  Hayry  Boren, 
Laura  Woods  and  W.  A.  Boren. 

"Item  III.  I  hereby  request  and  nominate  E.  N. 
Wilkinson  of  Knightstown,  Indiana,  to  be  the 
guardian  of  said  daughter  Cora  Boren.'' 

The  will  was  probated  in  March,  1888,  at  which  time, 
and  in  accordance  with  the  provisions  of  the  will,  Cora 
Boren  took  possession  of  the  real  estate  referred  to,  and 
continued  in  possession  thereof  until  January,  1916,  at 
which  time  she  died  intestate,  without  issue,  and  leav- 
ing as  her  only  heir  at  law  her  husband,  Arthur  Reeves, 
appellee  herein.  In  1914,  W.  A.  Boren,  who  is  named  in 
item  2  of  the  will,  died  intestate,  leaving  as  his  only 
heirs  the  appellants,  who  are  the  survivors  of  the  per- 
sons named  in  said  item  2.  Shortly  after  the  death  of 
Cora  Boren  Reeves,  appellants  commenced  this  suit 
against  appellee  for  the  partition  of,  and  to  quiet  title 
to,  said  real  estate.  Appellee's  demurrer  to  the  com- 
plaint was  sustained,  and  appellants,  refusing  to  plead 
further,  elected  to  stand  on  the  demurrer.  Judgment 
was  rendered  in  favor  of  appellee,  from  which  this  ap- 
peal was  taken.  The  action  of  the  court  in  sustaining 
the  demurrer  is  the  only  error  assigned. 

The  controversy  involves  the  construction  of  the  above 
will.  It  is  appellants'  contention  that  by  the  terms  of 
the  will  Cora  Boren  was  given  a  conditional  fee  in  the 
real  estate,  which  was  to  become  indefeasible  upon  her 
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having  issue  alive  at  her  death,  and  that,  since  she  died 
'without  issue,  the  fee-simple  title  vested  in  appellants. 
It  is  also  contended  by  appellants  that  the  physical  con- 
dition of  testator  and  the  age  of  Cora  Boren,  together 
with  other  circumstances  surrounding  the  testator  at 
the  time  of  the  execution  of  the  will,  all  of  which  are 
set  forth  in  the  complaint,  should  be  considered  in  ar- 
riving at  testator's  intention.  On  the  other  hand,  ap- 
pellee asserts  that  the  will  must  be  construed  as  vesting 
in  Cora  Boren  an  unconditional  fee-simple  title  which 
at  her  death  passed  to  him  as  her  sole  heir. 

It  is  conceded  by  appellants  that  item  1  of  the  will 

devised  to  Cora  Boren  an  estate  in  fee.    Was  this  estate 

limited  by  item  2  of  the  will,  and  thereby  made 

1.  contingent  upon  the  devisee's  death  with  issue 
alive?    In  construing  the  provisions  of  the  will, 

we  must  be  guided  by  the  testator's  intention,  and  what 
his  intention  was  must  be  gathered  from  the  language 
found  in  the  will  itself.  "However  clearly  an  intention 
not  expressed  in  the  will  may  be  proved  by  extrinsic 
evidence,  the  rule  of  law  requiring  wills  to  be  in  writ- 
ing stands  as  an  insuperable  barrier  against  carrying 
the  intention  thus  proved  into  execution."  Daugherty 
V.  Rogers  (1889),  119  Ind.  254,  20  N.  E.  779,  8  L.  R.  A. 
847.  As  was  said  by  the  court  in  Lee  V.  Lee  (1910) ,  45 
Ind.  App.  645,  91  N.  E.  507:  "The  intention  to  be  car- 
ried into  effect  by  a  judicial  interpretation  or  construc- 
tion of  a  will  is  not  that  which  existed  in  the  mind  of 
the  testator  when  it  was  executed,  but  that  which  is  em- 
bodied in  the  language  of  the  will  itself."  And  the  law 
presumes  that  a  testator  knows  when  executing 

2.  his  will  that  uncertain  language  used  by  him  may 
be  subjected  to  the  well-recognized  rules  of  con- 
struction.   Aldred  V.  Sylvester  (1916),  184  Ind. 

3.  542,  111  N.  E.  914.  It  is  a  settled  rule  in  the 
construction  of  wills  that,  where  an  estate  in 
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fee  is  devised  in  one  clause  of  a  will  in  clear  and  de- 
cisive terms,  it  cannot  be  taken  away  or  cut  down  by 
subsequent  provisions  of  the  will,  unless  the  intention 
to  do  so  is  manifest  from  words,  as  clear  and  definite 
as  those  which  created  the  fee.  Myers  V.  Carney 
(1908),  171  Ind.  379,  86  N.  E.  400,  and  cases  cited. 
Another  rule  equally  well  established  is  that,  where  real 
estate  is  devised  in  terms  denoting  an  intention 

4.  that  the  primary  devisee  shall  take  a  fee  on  the 
death  of  the  testator,  coupled  with  a  devisee  over 

in  event  of  the  death  of  the  primary  devisee  without 
issue,  the  words  refer  to  a  death  without  issue  during 
the  life  of  the  testator.  Fowler  v.  Duhme  (1895),  143 
Ind.  248,  42  N.  E.  623,  and  cases  cited. 

The  will  under  consideration  by  the  clear  and  certain 

language  of  item  1  devises  the  fee  of  the  real  estate  in 

controversy  to  Cora  Boren.    By  the  second  item 

5.  said  real  estate  is  devised  to  others  upon  the 
death  of  Cora  Boren  without  issue  alive.    It  is 

not  contended  by  appellants  th^t  the  will  by  express  lan- 
guage devised  to  Cora  Boren  an  estate  in  fee  defeasible 
upon  the  contingency  of  her  death  •without  issue.  The 
most  that  could  be  claimed  is  that  such  an  estate  might 
be  inferred  from  the  whole  will.  If  appellants  are  right 
in  their  contention,  then  it  must  be  presumed,  without 
definite  language  in  the  will  to  support  such  presump- 
tion, that  the  testator  intended  that,  although  his  daugh- 
ter should  live  fifty  years  and  have  bom  to  her  many 
children,  she  would  have  no  right  to  sell  or  incumber  the 
fee  of  the  real  estate,  since  it  was  to  go  to  his  nephews 
and  nieces  in  the  event  all  of  his  daughter's  children 
should  die  prior  to  her  death. 

Governed  by  the  rules  of  interpretation  we  have 
stated,  and  by  the  further  rule  that  the  law  favors  the 
vesting  of  estates,  Ve  are  constrained  to  hold  that  the 
will  under  consideration  gave  to  Cora  Boren  an  inde- 
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feasible  fee-simple  title  to  the  real  estate  referred  to  in 
item  1  of  the  will,  and  for  which  partition  is  sought. 
The  court  did  not  err  in  sustaining  the  demurrer  to 
the  complaint.    Judgment  affirmed. 


Waltz  et  al.  v.  Noble  et  al. 

[No.  9,797.     Filed  May  6,  1919.     Rehearing  denied  October  81, 
1919.     Transfer  denied  October  5,  1920.] 

1.  Appeal. — Review, — Presumptiona. — Instmetians, — In  the  ab- 
sence of  the  evidence  from  the  record  it  will  be  presumed  that 
the  cause  was  tried  on  its  merits  and  properly  decided  under 
the  issues,  and  that  the  instructions  g^iven  were  applicable  to 
the  evidence,    p.  610. 

2.  Appeal. — Record, — Absence  of  Evidence, —  Instructions ^ — In 
the  absence  of  the  evidence  from  the  record  instructions  will 
not  be  held  erroneous  on  appeal  if  they  correctly  state  the  law 
under  any  supposable  state  of  facts  provable  imder  the  issues, 
p.  610. 

3.  New  Trial. — Grounds, — MiscondvA^t  of  Jury, — Affidavits.-*- 
Sufficiency, — A  motion  fot  new  trial  on  the  ground  of  alleged 
misconduct  of  the  jury  was  properly  overruled,  where  the 
supporting  affidavit,* which  was  made  on  information  and  be- 
lief, failed  to  state  the  source  of  affiant's  information,  or  the 
time  such  information  was  received,    p.  610. 

4.  Trial. — Impeaching  Verdict, — Misconduct  of  Jury, — Affidavit 
of  Juror, — The  affidavit  of  a  juror  as  to  alleged  misconduct  of 
the  jury  cannot  be  received  to  impeach  its  verdict,    p.  611. 

From  Hamilton  Circuit  Court;  WiUett  H.  Parr,  Spe- 
cial Judge. 

Action  by  Peter  D.  Waltz  and  others  against  George 
Noble  and  others,  in  which  the  defendants  filed  a  cross- 
complaint.  From  a  judgment  for  defendants,  the  plain- 
tiffs appeal.     Affirmed. 

Burke   G.   Slaymaker,    Christian   &    Christian   and 
Ralph  H,  Waltz,  for  appellants. 
Joseph  A.  Roberts,  for  appellees. 
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McMahan,  J. — ^The  appellants  filed  their  complaint 
to  quiet  their  title  to  one-half  of  the  real  estate  in  con- 
troversy and  for  partition.  The  appellees  filed  a  cross- 
complaint  claiming  to  own  the  whole  of  the  real  estate 
and  asking  that  their  title  be  quieted  against  appellants. 
The  issues  being  closed,  the  cause  was  tried  by  a  jury, 
and  resulted  in  a  verdict  and  judgment  in  favor  of  ap- 
pellees, quieting  their  title  to  the  whole  of  the  real 
estate. 

Appellants  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  the  errors  assigned  in  this  court  and  not 
waived  are  that  the  court  erred  (1)  in  overruling  the 
motion  for  a  new  trial,  and  (2)  in  sustaining  appellees' 
motion  to  strike  from  appellants'  motion  for  a  new  trial 
the  afiidavit  of  Russ  Eador. 

The  appellants  in  their  complaint  do  not  allege  the 
source  of  their  title,  but  the  appellees  in  their  cross-com- 
plaint allege  that  William  Waltz  and  Sarah  Waltz,  his 
wife,  owned  the  real  estate  as  tenants  by  entireties,  that 
William  Waltz  died,  leaving  his  wife  surviving  him; 
that  Sarah  Waltz  has  since  died ;  and  that  the  real  estate 
descended  to  her  only  daughter,  who  has  since  died,  leav- 
ing the  appellees  as  her  only  heirs. 

Appellants  contend  that  the  court  erred  in  giving  in- 
struction No.  3  tendered  by  appellees,  which  reads  as 
follows:  "If  you  find  from  the  evidence  that  Sarah 
Waltz  outlived  her  husband,  William  Waltz,  although 
for  only  a  moment  of  time,  then  ttieir  deaths  would 
not  be  simultaneous,  and  your  verdict  should  be  for  the 
defendants." 

It  appears  from  the  instructions  given  and  from  those 
tendered  that  the  ownership  of  the  real  estate  in  ques- 
tion depended  upon  whether  Sarah  Waltz  survived  her 
husband  or  whether  their  deaths  were  simultaneous. 

The  evidence  not  being  in  the  record,  the  presumption 
Vol.  73—39 
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is  that  the  cause  was  tried  on  its  merits  and  property 
decided  under  the  issues,  and  that  the  instruc- 
1-2.  tions  were  applicable  to  the  evidence.    Where 
the  instructions  correctly  state  the  law  under  any 
supposable  state  of  facts  provable  under  the  issues,  they 
will  not  be  held  erroneous.     Thompson  V.  Miller  (1914) , 
182  Ind.  545, 107  N.  E.  74t;Abney  v.  Indiana,  etc.,  Trac- 
tion Co.  (1908),  41  Ind.  App.  53,  83  N.  E.  387. 

The  evidence  in  this  case  may  have  shown  that  Mrs. 
Waltz  survived  her  husband  for  days  or  weeks.  Such 
a  fact  might  have  been  proved  under  the  issues  but,  as 
this  court  said  in  the  recent  case  of  Amen  V.  Standard 
Steel  Car  Co.  (1920),  72  Ind.  App.  179,  123  N.  E.  7: 
"We  are  unable  to  say  what  was  proved  in  this  case, 
because  of  the  absence  of  evidence.  We  can  only  meas- 
ure the  instruction  by  what  might  have  been  proved 
under  the  issues  in  the  case,  and  by  this  measurement 
the  instruction  is  not  wanting." 

Appellants  next  allege  that  the  motion  for  a  new  trial 
should  have  been  sustained  because  of  alleged  miscon- 
duct of  the  jury.    The  alleged  misconduct  is  that 
3.    the  jury  took  the  written  instructions  of  the 
court  to  the  jury  room  when  they  retired  to  de- 
liberate, and  that  they  "read  and  re-read  said  instruc- 
tions and  unduly  emphasized  certain  instructions  setting 
out  appellees'  view  of  the  law  as  stated  in  instruction 
No.  3,  hereinbefore  set  out.    This  specification  was  sup- 
ported by  the  affidavit  of  one  of  appellants'  counsel  and 
was  made  on  information  and  belief. 

As  said  by  the  Supreme  Court  in  Pittsburgh,  etc.,  R. 
Co.  V.  Collins  (1907) ,  168  Ind.  467,  80  N.  E.  415 :  "This 
charge  was  supported  by  the  affidavit  of  appellant's 
counsel,  but  the  source  and  time  of  receiving  such  in- 
formation was  not  stated.  The  sworn  statement  of  a 
person,  other  than  a  juror,  that  the  jury  were  guilty  of 
misconduct  in  the  jury  room,  without  stating  the  source 
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of  his  knowledge,  is  no  better  than  an  unverified  com- 
plaint. In  the  absence  of  a  showing  to  the  contrary, 
the  presumption  is  that  the  affiant  received  his  knowl- 
edge from  some  member  of  the  jury.  The  verdict  of  a 
jury  cannot  be  impeached  directly  upon  the  affidavit  of 
one  of  its  members,  nor  may  it  be  indirectly  impeached 
upon  information  communicated  by  jurors  and  sup- 
ported by  the  affidavit  of  another.  Hutchina  V.  State 
(1898),  151  Ind.  667,  676;  Stanley  v.  SutherUmd 
(1876),  54  Ind.  339,  356;  Treschman  V.  Treschman 
(1902),  28  Ind.  App.  206.  It  follows  that  the  court 
would  not  have  been  justified  in  granting  a  new  trial 
upon  this  showing  of  alleged  misconduct  on  the  part  of 
the  jury." 

There  was  no  error  in  overruling  the  motion  for  a 
new  trial. 

The  affidavit  of  Russ  Eador,  who  was  one  of  the 

jurors  that  tried  the  case,  was  also  filed  in  support  of 

the  alleged  misconduct  of  the  jury,  but  on  motion 

4.  of  the  appellees  it  was  stricken  out.  The  appel- 
lants excepted  to  this  ruling  of  the  court  and  in- 
sist that  it  constitutes  reversible  error.  It  is  a  well- 
settled  rule  of  law  that  the  affidavit  of  a  juror  cannot 
be  received  to  impeach  the  verdict  of  the  jury.  Stanley 
V.  Sutherland,  supra;  Hutchins  V.  State,  supra.  There 
was  no  error  in  striking  out  the  affidavit  of  the  juror. 

No  reversible  error  appears  in  the  record.  Judgment 
affirmed. 
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Haskell  and  Barker  Car  Company  v.  Timm. 

[No.  9,761.    Filed  April  16,  1919.    Rehearing  denied  October  7, 
1919.    Transfer  denied  October  6,  1920.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Action. — Inter- 
rogatories. — Answer  of  "No  Evidence". — Effect. — Employers' 
Liability  Act. — ^In  a  servant's  action  against  the  master  under 
the  Employers  Liability  Act  (Acts  1911  p.  145,  §8020a  et  seq. 
Bums  1914)  for  injuries  due  to  a  defect  in  a  scaffold,  the 
jury's  answer  to  an  interrogatory — ^that  there  was  no  evidence 
as  to  the  master's  knowledge  of  the  defect  alleged— did  not  re- 
quire judgment  for  defendant  on  the  interrogatories,  since  §3 
of  the  act  provided  that  the  burden  of  proving  such  want  of 
knowledge  is  upon  the  employer,    p.  616. 

2.  Trial. — Interrogatories. — Ariswer  of  **No  Evidence". — Effect. 
— An  answer  of  no  evidence  to  an  interrogatory  submitted  to 
a  jury  is  a  finding  against  the  party  having  the  burden  as  to 
the  proposition  stated  in  the  interrogatory,    p.  617. 

8.  Master  and  Servant. — Injuries  to  Servant, — Defective  Scaf- 
fold.— Negligence. — Prima  Facie  Case. — Statute, — In  a  serv- 
ant's action  against  the  master  under  the  Employers'  Liability 
Act  (Acts  1911  p.  145,  §8020a  et  seq.  Bums  1914)  for  injuries 
due  to  a  defective  scaffold,  proof  of  the  defect  as  alleged,  and 
that  such  defect,  was  the  cause  of  the  injury,  established  a 
primxi  facie  case  of  negligence,  in  view  of  §3  of  the  act,  placing 
the  burden  upon  the  employer  of  proving  that  he  had  no 
knowledge  of  defect  alleg^ed,  or  was  not  chargeable  with  knowl- 
edge thereof  in  time  to  have  corrected  it.    p.  617. 

4.  Evidence. — Failure  to  Produce  Evidence. — Presumption. — In 
a  servant's  action  against  the  master  under  the  Employers' 
I^iability  Act  (Acts  1911  p.  145,  §8020a  et  seq.  Bums  1914) 
for  injuries  due  to  a  defective  scaffold,  where  defendant  failed 
to  produce  evidence  of  its  want  of  knowledge  of  the  alleged 
defect,  the  burden  of  showing  such  fact  being  placed, upon  it 
by  §3  of  the  act,  it  will  be  presumed  that  evidence  on  such 
issue,  if  introduced,  would  have  been  unfavorable  to  defendant, 
p.  617. 

5.  Master  and  Servant. — Injuries  to  Servant. — Defective  Scaf- 
fold.— Burden  of  Proof. — Instruction. — ^In  a  servant's  action 
under  the  Employers'  Liability  Act  (Acts  1911  p.  145,  §8020a 
et  seq.  Bums  1914)  for  injuries  due  to  a  defective  scaffold, 
it  was  proper  for  the  court  to  instruct  the  jury  that  the  bur- 
den was  on  defendant  to  show  its  want  of  knowledge  of  the 
alleged  defect,  in  view  of  §3  of  the  act  placing  the  burden  of 
proving  such  fact  upon  the  employer,    p.  618. 
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6.  Appeal. — Review, — Ha/mUesa  Error. — Instructions, — ^The  giv- 
ing of  an  instruction  which  assumes  the  existence  of  a  certain 
fact  is  harmless,  where  the  fact  is  not  in  dispute,  p.  618. 

7.  Appeal. — Review, — Instructions, — Error  More  Favorable  to 
AppellanU^A  cause  will  not  be  reversed  because  of  the  giving 
of  an  instruction  complained  of  by  appellant  as  assuming  the 
existence  of  certain  facts,  and  thereby  invading  the  province 
of  the  jury,  where  the  instruction  was  more  favorable  to  ap- 
pellant than  to  appellee,    p.  618. 

8.  Appeau — Review. — Instructions. — Damages. — Wadver  of  Er- 
ror.— Error,  if  any,  in  giving  an  instruction  on  the  measure 
of  damages  is  waived  by  the  failure  of  appellant  to  assign, 
as  a  cause  for  a  new  trial  that  the  verdict  is  excessive,    p.  618. 

9.  Appeal. — Review, — Harmless  Error. — Misconduct  of  Counsel. 
— ^Improper  statements  by  counsel  during  the  argument  to  the 
jury  are  .ground  for  reversal  only  where  they  are  of  such  a 
material  character  as  to  make  it  appear  probable  that  they 
were  the  means  of  procuring  a  wrong  verdict,    p.  619. 

10.  Appeial. — Review. — Misconduct  of  Counsel  in  Argument. — 
Retaliatory  Statements. — ^A  cause  wiU  not  be  reversed  for 
misconduct  of  counsel  in  making  statements  outside  the  evi- 
dence in  argument  to  the  jury,  where  such  statements  were 
made  in  answer  to  remarks  equally  as  reprehensible  made  by 
opposing  counsel,    p.  619. 

From  Porter  Superior  Court;  Harry  L.  Crumpacker, 
Judge. 

Action  by  Edward  Timm  against  the  Haskell  and 
Barker  Car  Company.  From  a  judgment  for  plaintiff , 
the  defendant  appeals.    Affirmed. 

Grant  Crumpacker,  C.  R.  Collins  and  /.  B.  Collins,  for 
appellant. 

R.  H.  Moore,  T.  C.  MvUen  and  F.  R.  Marine,  for  ap- 
pellee. 

Remy,  J. — ^This  is  an  action  against  appellant  for 
damages  for  personal  injuries  for  alleged  negligence. 
A  motion  to  make  the  complaint  more  specific  was  over- 
ruled by  the  trial  court,  as  was  a  demurrer  to  the  com- 
plaint. Appellant  filed  answer  in  denial.  The  cause 
was  submitted  to  a  jury,  which  returned  a  verdict  for 
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appellee  together  with  answers  to  certain  interroga- 
tories. A  motion  by  appellant  for  judgment  on  the 
answers  to  interrogatories  notwithstanding  the  general 
verdict  was  overruled,  and  judgment  was  rendered  for 
appellee.  The  allegations  of  the  complaint  are  in  sub- 
stance that  at  the  time  of  the  injury  the  defendant  was 
a  corporation  engaged  in  the  manufacture  of  freight 
cars  at  Michigan  City,  Indiana,  and  had  in  its  employ 
more  than  3,300  men;  that  at  said  time,  and  for  one 
day  prior  thereto,  plaintiff  had  been  in  the  employ  of 
defendant  as  a  common  laborer  in  the  erection  shop  of 
defendant;  that  the  east  division  of  said  shop  in  which 
plaintiff  was  working  is  300  feet  long  and  20O  feet  wide, 
and  contains  seven  railroad  tracks ;  that  defendant  built 
and  maintained  a  scaffold,  which  was  suspended  from 
the  ceiling  of  said  shop  and  was  hung  between  two  of 
said  railroad  tracks  and  extended  for  a  distance  of  about 
300  feet,  and  was  about  eight  feet  wide;  that  the  floor 
of  said  scaffold  consisted  of  four  planks  which  were  laid 
flat  and  extended  parallel  with  said  tracks  and  with  each 
other,  and  were  about  twelve  inches  wide,  two  inches 
thick  and  twenty  feet  long;  that  there  was  an  open 
space  of  one  and  one-half  feet  between  the  two  center 
planks,  and  about  one  foot  space  between  each  of  the 
outer  planks  and  the  plank  next  adjacent  thereto ;  that 
these  planks  made  the  floor  of  the  scaffold  which  was 
about  eight  feet  above  the  floor  of  the  shop ;  that,  at  the 
time  of  the  injury  and  for  five  months  prior  thereto, 
said  scaffold  was  used  by  defendant  in  the  manufacture 
of  cars;  that  on  February  12,  1914,  defendant  by  its 
employe,  known  to  plaintiff  as  William  Mack,  did  order 
and  direct  plaintiff  to  bolt  certain  blocks  to  the  frame  of 
certain  steel  cars  on  said  tracks  and,  in  doing  said  work, 
to  use  and  work  from  said  scaffold,  which  was  the  usual 
and  customary  manner  of  doing  said  work;  that,  in 
order  to  do  the  work  as  ordered  and  directed,  it  was 
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necessary  for  plaintiff  to  walk  along  said  scaffold  in 
going  from  one  car  to  another ;  "that  at  the  time  of  the 
injury  defendant  did  negligently  and  carelessly  suffer 
and  permit  said  scaffold  to  become  and  remain  in  a  de- 
fective condition  in  this,  that  at  a  point  or  place  on  said 
scaffold,  which  said  point  or  place  was  about  fifty  feet 
east  from  the  west  wall  of  said  east  room  or  division, 
one  of  said  planks  which  was  a  part  of  the  floor  or  way 
of  said  scaffold  was  warped  and  bowed  for  a  distance 
of  about  four  feet ;  that  at  and  on  said  plank  which  was 
warped  and  bowed,  as  aforesaid,  was  a  coating,  gather- 
ing, scum,  or  collection  of  paint ;  that  said  plank  which 
was  warped  and  bowed  and  which  did  contain  said 
paint  was  that  plank  in  said  scaffold  which  was  the 
second  plank  in  said  scaffold  from  the  north ;"  that  the 
defendant  by  the  use  of  reasonable  diligence  could  have 
discovered  said  defect  in  said  scaffold  before  the  hap- 
pening of  the  injury  and  could  have  prevented  the  in- 
jury, and  that  defendant  knew  of  the  defect;  that 
plaintiff  had  no  part  in  the  repair  or  care-taking  of  said 
scaffold,  and  had  no  knowledge  and  no  means  of  know- 
ing of  the  defect  in  said  scaffold ;  that  at  the  point  afore- 
said, and  in  the  performance  of  the  work,  as  aforesaid, 
"plaintiff  did  then  and  there  walk  on  said  scaffold,  as 
above  alleged ;  that  at  the  point  where  said  scaffold  was 
as  afore  described  defective,  plaintiff  herein  by  reason 
of  the  premises  did  then  and  there  slip  and  fall  with 
great  force,  then  and  there  receiving  great  bodily  in- 
jury," etc.;  that  his  said  injuries  were  caused  by  the 
negligence  of  defendant  in  failing  to  keep  and  maintain 
said  scaffold  in  a  safe  condition  by  removing  the  paint 
from  the  planks,  in  negligently  failing  to  inspect  said 
scaffold,  and  in  permitting  it  to  become  defective  as 
alleged,  and  in  failing  to  furnish  plaintiff  with  a  safe 
place  to  work;  that  plaintiff  at  the  time  of  his  injury 
was  in  the  exercise  of  due  care  in  the  performance  of 
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his  work;  and  that  by  reason  of  the  defendant's  said 
negligence  plaintiff  was  damaged,  etc.,  for  which  judg- 
ment is  prayed. 

Appellant  filed  a  motion  asking  that  the  court  require 
appellee  to  make  his  complaint  more  specific  in  this, 
"that  he  be  required  to  state  wherein  the  premises 
caused  him  to  slip  and  fall  with  great  force."  The  court 
properly  overruled  this  motion.  The  acts  and  omissions 
of  appellant  on  which  appellee  in  his  complaint  relies 
as  the  acts  and  omissions  constituting  negligence,  to- 
gether with  all  the  surrounding  conditions  and  what 
occurred  at  the  time,  are  so  pleaded  that  the  informa- 
tion called  for  by  the  motion  may  be  readily  gathered 
from  the  complaint.  City  of  Terre  Haute  V.  Lauda 
(1915),  58  Ind.  App.  480,  108  N.  E.  392. 

While  we  would  perhaps  be  justified  in  treating  the 
alleged  error  of  the  trial  court  in  overruling  the  de- 
murrer to  the  complaint  as  waived  on  the  ground  that 
the  specifications  set  forth  in  the  memorandum  filed 
with  the  demurrer  are  too  general  in  form,  we  have, 
nevertheless,  examined  the  complaint,  and  find  that  it 
contains  allegations  of  facts  sufficient  to  constitute  a 
cause  of  action  under  the  Employers'  Liability  Act  of 
1911  (Acts  1911  p.  145,  §8020a  et  seq.  Bums  1914), 
which  was  the  theory  adopted  by  the  court  on  the  trial 
of  the  cause.  There  was  no  error  in  overruling  the  de- 
murrer to  the  complaint. 

Complaint  is  made  that  the  court  erred  in  overruling 
appellant's  motion  for  judgment  on  the  jury's  answers 
to  interrogatories  notwithstanding  the  general 
1.  verdict  in  favor  of  appellee.  The  jury  found  by 
answers  to  certain  interrogatories  that  there  was 
no  evidence  as  to  whether  or  not  appellant,  prior  to  the 
time  of  appellee's  injury,  knew  of  the  defect  in  the 
scaifold  which  caused  the  injury  complained  of  by  ap- 
pellee.   It  is  contended  by  appellant  that  knowledge  on 
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its  part,  either  actual  or  constructive,  of  the  defect  in 
the  working  place,  being  an  essential  element  of  the 
negligence  charged  in  the  complaint,  the  finding  by  the 
jury  that  there  was  "no  evidence"  as  to  appellant^s 
knowledge  of  such  defect  was  a  finding  against  appel- 
lee on  a  material  averment  of  his  complaint.    The  ques- 
tion is  settled  adversely  to  appellant's  contention  by  the 
statute  upon  which  this  cause  is  based.    Section  3  of 
the  Employers'  Liability  Act  (§8020c  Bums  1914)  spe- 
cifically provided:     "The  burden  of  proving  that  such 
employer  did  not  know  of  such  defect,  or  that  he  was 
not  chargeable  with  knowledge  thereof  in  time  to  have 
repaired  the  same  or  to  have  discontinued  the  use  of 
such  working  place,  tool,  implement  or  appliance,  shall 
be  on  the  defendant,  but  the  same  may  be  proved  under 
the  general  denial."    It  has  frequently  been  decided 
that  an  answer  of  "no  evidence"  to  an  interroga- 
2.    tory  submitted  to  a  jury  is  a  finding  against  the 
party  having  the  burden  as  to  the  proposition 
stated  in  the  interrogatory.     WUUam  Laurie  Co. 
8.    v.  McCuUough  (1910),  174  Ind.  477,  90  N.  E. 
1014,  92  N.  E.  337,  Ann.  Cas.  1913A  49.    The 
jury  found  by  answers  to  other  interrogatories  that 
there  was  a  defect  in  the  scaffold  as  averred  in  the  com- 
plaint, and  that  such  defect  was  the  cause  of  the  injury 
complained  of  by  appellee.    Proof  of  these  facts  made 
a  prima  fade  case.    Deer  V.  Suckow  Co.  (1915) ,  60  Ind. 
App.  277,  110  N.  E.  700.    Just  why  appellant  did  not 
submit  evidence  of  its  want  of  knowledge  of  the  de- 
fective scaffold  does  not  appear.    What  the  ap- 
4.    pellant  did  or  did  not  know  of  the  defect  was  a 
matter  of  easy  proof,  and  its  failure  to  produce 
the  evidence  raises  a  presumption  that,  if  produced,  it 
would  have  been  unfavorable  to  appellant.    Indiana 
Union  Traction  Co.  V.  Scribner  (1911),  47  Ind.  App. 
621,  93  N.  E.  1014.    The  court  did  not  err  in  overruling 
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appellant's  motion  for  judgment  on  the  answers  to  in- 
terrogatories. 

Error  is  predicated  upon  the  action  of  the  court  in 

giving  on  its  own  motion  instructions  numbered  10,  12 

and  15.    The  sole  objection  to  No.  10  is  that  it 

5.  instructs  the  jury  that  the  burden  is  upon  ap- 
pellant to  prove  by  a  fair  preponderance  of  the 

evidence  its  lack  of  knowledge  as  to  the  alleged  defects 
in  the  scaffold  in  question.  Such  is  the  provision  of 
the  statute  upon  which  this  cause  is  based.  §8020c 
Bums  1914,  supra.  To  instruct  the  jury  that  the  bur- 
den of  proving  appellant's  lack  of  knowledge  was  upon 
the  appellee  would  amount  to  a  nullification  of  that  por- 
tion of  the  statute.  The  giving  of  the  instruction  was 
not  error. 

The  complaint  of  instruction  No.  12  is  that  it  assumes 

the  existence  of  certain  facts,  and  thus  invades  the 

province  of  the  jury.    It  does  not  necessarily  fol- 

6.  low  that  the  giving  of  such  an  instruction  is 
reversible  error.     If  the  fact  assumed  is  not  in 

dispute,  the  giving  of  the  instruction  could  not  be  harm- 
ful. As  was  laid  down  by  the  Supreme  Court  in  Ham- 
ilton  V.  Love  (1899),  152  Ind.  641,  53  N.  E.  181,  54  N. 
E.  437,  71  Am.  St.  384 :  "If,  under  any  circumstances, 
the  instruction  would  be  correct,  we  are  bound  to  pre- 
sume that  such  a  state  of  facts  existed  as  warranted  the 
court  in  giving  the  instructions."  The  evidence  is  not 
in  the  record,  and  appellant  has  not  suggested 

7.  how  it  was  harmed  by  the  court's  action.    There 
was  no  error  in  giving  the  instruction  for  the 

further  reason  that  it  was  more  favorable  to  appellant 
than  to  appellee. 

Instruction  No.  15,  to  which  objection  is  made,  is 
an  instruction  on  the  measure  of  damages.    The 

8.  error,  if  any,  in  the  giving  of  such  an  instruc- 
tion is  waived  by  the  failure  of  appellant  to 
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assign,  as  a  cause  for  a  new  trial,  that  the  verdict  is  ex- 
cessive. Indianapolis,  etc.,  R.  Co.  v.  Sample  (1915),  58 
Ind.  App.  461,  108  N.  E.  400. 

It  is  further  claimed  by  appellant  that  a  new  trial 
should  be  granted  on  the  ground  that  appellee's  counsel 
were  guilty  of  misconduct  in  the  closing  argu- 
9.    ment  to  the  jury.    A  reversal  will  be  ordered  by 
this  court  on  such  ground,  only  when  the  im- 
proper statements  were  of  such  a  material  character  as 
to  make  it  appear  probable  that  they  were  the  meians  of 
procuring  a  wrong  verdict.    Roose  V.  Roose  (1896) ,  145 
Ind.  162,  44  N.  E.  1.     Nor  will  a  cause  be  re- 
10.    versed  for  misconduct  of  counsel  in  making  state- 
ments outside  the  evidence  in  argument  to  the 
jury,  when  such  statements  were  in  answer  to  remarks 
equally  as   reprehensible  made  by  opposing  counsel. 
Galvin  V.  Meridian  Nat.  Bank,  etc.  (1891),  129  Ind.  439, 
28  N.  E.  847.     It  appears  from  the  record  that  the  most 
objectionable  statements  made  by  counsel  for  appellee 
were  in  response  to  statements  equally  objectionable 
made  by  counsel  for  appellant.    The  trial  court  admon- 
ished the  jury  to  disregard  the  statements  to  which  ob- 
jection was  made,  and  there  is  nothing  in  the  record  to 
indicate  that  the  statements  not  made  in  reply  to,  and 
provoked  by,  objectionable  remarks  of  opposing  counsel 
were  of  such  a  character  as  to  have  influenced  the  jury. 
There  is  no  reversible  error.    Judgment  affirmed. 


Kokomo  Steel  and  Wire  Company  v.  Macomber 

AND  Whyte  Rope  Company. 

[No.  10,402.    Filed  October  7,  1920.] 

1.  Sales. — Complaint  for  Goods  Sold  and  Delivered. — Counter- 
claim for  Breach  of  Contract  of  Sale. — Right  to  Recover  on 
Complaint. — In  an  action  for  the  purchase  price  of  goods  sold 
and  delivered,  wherein   defendant  seeks  by  counterclaim  to 
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recoup  damages  alleged  to  have  resulted  from  a  breach  of  the 
contract  of  sale  by  the  seller's  failure  to  deliver,  the  plaintiff 
is  entitled  to  recover  on  its  complaint  for  the  goods  delivered 
regardless  of  whether  it  had  breached  the  contract  or  not.    p.  622. 

2.  Sales. — Action  for  Breach  of  Contract  by  Seller, — Breach 
by  Buyer. — ^A  buyer  who  first  breached  the  contract  cannot 
recover  thereon  for  the  seller's  failure  to  perform,    p.  622. 

3.  Sales. — Contract. — Conditions  as  to  Time  of  Payment, — 
Later  Acceptance  Not  a  Waiver  ae  to  Future  Amounts  Due. — 
Acceptance  of  payments  after  the  time  stipulated  therefor  as 
to  goods  delivered  does  not  preclude  the  seller  from  insisting 
upon  the  contract  terms  of  payment  as  to  later  deliveries,    p.  623. 

4.  Sales. — Contract. — Provisions  for  Deferring  Shipments  and 
Cancellation. — When  Both  Available  to  Seller. — Provisions  for 
deferring  shipments  until  payment  for  former  shipments  had 
been  made,  or  that  the  seller  might  cancel  the  contract  at  its 
option,  each  month's  shipments  to  be  treated  as  a  separate 
contract,  are  not  necessarily  exclusive  of  one  another,  and  the 
seller,  although  it  had  chosen  to  defer  shipments  until  pay- 
ments past  due  were  paid,  would  be  justified  finally  in  cancel- 
ing the  contract  where  delays  in  payment  continued,    p.  623. 

From  Howard  Circuit  Court;  William  C.  Overton, 
Judge. 

Action  by  the  Kokomo  Steel  and  Wire  Company 
against  the  Macomber  and  Whyte  Rope  Company.  From 
the  judgment  rendered,  the  plaintiff  appeals.  Reversed. 

Conrad  Wolf  and  Earl  B.  Barnes,  for  appellant. 
Cavanaugh,  Barnes  &  Cavanaugh  and  McClure  & 
Roll,  for  appellee. 

Nichols,  J. — ^Action  by  appellant  against  appellee  for 
the  purchase  price  of  goods  and  merchandise  sold  and 
delivered  by  appellant  to  appellee  under  a  written  con- 
tract, in  the  amount  of  $905.21  with  interest.  Counter- 
claim by  appellee  alleging  damages  resulting  from  ap- 
pellant's breach  of  contract  for  sale  and  delivery  of  wire 
in  the  sum  of  $1,000,  with  demand  for  recovery.  An- 
swer to  counterclaim,  breach  of  contract  by  appellee,  in 
failing  in  payments  as  provided  in  contract,  and  termi- 
nation of  contract  July  1,  1915. 
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There  was  a  trial  by  court  with  special  findings  of 
fact,  from  which,  so  far  as  concerns  this  opinion,  the 
following  facts  appear :  On  December  26,  1914,  by  the 
terms  of  a  written  agreement,  appellant  agreed  to  sell 
and  appellee  to  purchase  from  125  to  150  tons  of  gal- 
vanized wire,  shipments  to  be  made  prior  to  July  1, 
1915.  Each  month's  shipment  was  to  be  treated  as  a 
separate  and  independent  contract,  but  if  appellee  failed 
to  fulfill  terms  of  payment  under  this  or  other  contracts, 
appellant  might  defer  other  shipments  until  payment 
was  made,  or  appellant  might  cancel  the'contract  at  its 
option.  Specifications  for  goods  covering  shipments 
were  to  be  furnished  not  less  than  ten  days  before  time 
of  shipment.  The  date  when  the  order  for  the  mer- 
chandise was  placed  does  not  appear  in  the  findings, 
but  they  state  that  the  shipment  was  made  under  the 
contract  August  11, 1915,  and  the  answer  to  the  counter- 
claim states  that  the  order  was  dated  June  12, 1915.  As 
the  order's  serial  number  is  below  that  of  orders  here- 
inafter mentioned,  which  were  placed  on  June  12,  1915, 
we  shall  assume  that  the  order  was  placed  before  July 
1,  1915,  being  the  date  of  the  termination  of  the  con- 
tract. 

The  following  orders,  placed  before  July  1, 1915,  were 
not  filled  by  appellant,  for  failure  to  fill  which  appellee 
claims  damages: 

April  27,  1915,  order  No.  K-2811,  36,000  pounds. 
June  12,  1915,  order  No.  K-2978,  44,000  pounds. 
June  12,  1915,  order  No.  K-2979,  47,000  pounds. 

Other  orders  were  placed  prior  to  July  1,  1915,  and 
were  filled.  From  the  beginning,  appellee  did  not  fulfill 
the  terms  of  the  contract  by  prompt  payment  of  its  ob- 
ligations for  merchandise  shipped.  An  invoice,  due 
June  19,  1915,  was  not  paid  until  June  28,  1915.  An 
invoice  due  September  5,  1915,  was  not  paid  when  due. 
On  September  17,  1915,  appellant  notified  appellee  that 
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it  would  ship  another  car  as  soon  as  this  invoice  was 
paid,  and  appellant  repeated  this  notice  on  September 
22,  1915.  On  October  5,  1915,  appellant  notified  appel- 
lee that  it  would  ship  one  more  car  soon  after  receiving 
payment  for  the  invoice  due  September  5, 1915,  and  that 
it  would  cancel  the  balance  of  the  orders,  giving  as  a 
reason  therefor  that  appellee  had  allowed  its  account  to 
dyag  along.  This  invoice  was  paid  October  8, 1915.  On 
October  10, 1915,  the  shipment  sued  on  became  due  and, 
not  being  paid,  appellant  notified  appellee  that  it  Would 
not  ship  any  more  wire,  and  canceled  appellee's  orders. 
The  trial  court  rightly  found  that  appellant  was  en- 
titled to  recover  on  its  complaint  $1,045.51,  for  goods 
and  merchandise  sold,  and  this  regardless  of 

1.  whether  it  had  breached  the  contract  or  not. 
McKinney  v.  Springer  (1851),  3  Ind.  59;  TFoi- 

cott  V.  Y^ager  (1858),  11  Ind.  84;  Cleveland,  etc.,  R. 
Co.  V.  Scott  (1907) ,  39  Ind.  App.  420,  429,  79  N.  E.  226 ; 
CvUen-Friestedt  Co.  V.  Turley  (1912),  50  Ind.  App. 
468,  472,  97  N.  E.  946. 

The  controversy  in  this  case  is  as  to  appellee's  right 
to  recover  on  its  counterclaim.    Certainly  appellee  can- 
not be  heard  to  say  that  it  had  fully  performed 

2.  the  contract  which  was  the  basis  of  its  counter- 
claim,  when  it  appears  from  the  findings  that 

from  the  beginning  it  failed  to  make  payments  promptly 
as  provided  in  the  contract,  and  when  it  appears  by  such 
findings  that  it  violated  the  contract  by  failing  to  pay, 
when  due,  for  the  invoice  sued  on  in  appellant's  com- 
plaint. Appellee  was  the  first  to  violate  the  contract, 
and,  even  if  it  be  conceded  that  appellant  was  guilty  of 
breach  thereof,  appellee  cannot  recover  thereon.  Skehan 
V.  Rummel  (1890),  124  Ind.  347,  24  N.  E.  1089;  Ohio 
Valley  Buggy  Co.  v.  Anderson  Forging  Co.  (1907),  168 
Ind.  593,  81  N.  E.  574,  11  Ann.  Gas.  1045 ;  Frankel  v. 
Michigan,  £tc.,  Ins.  Co.  (1902),  158  Ind.  304,  62  N.  E. 


MAY  TERM,  1920.  623 

S.  M.  Timberlake  Co.  t\  Roundtree — 73  Ind.  App.  623. 

703;  Board,  etc.  v.  HiU  (1888),  115  Ind.  316,  16  N.  E. 
156;  CuUen-Friestedt  Co.  V.  Turley,  supra;  McFurlan 
Carriage  Co.  v.  Connersville  Wagon  Co.  (1912),  49  Ind. 
App.  318,  96  N.  E.  400 ;  Cleveland,  etc.,  R.  Co.  V.  Scott, 
supra. 

Appellee  contends  that  appellant  waived  the  condition 

in  the  contract  requiring  appellee  to  pay  the  invoices 

within  sixty  days  by  accepting  payments  there- 

3.  after,  but  we  do  not  so  understand  the  law.    The 
payments  were  due,  the  money  therefor  rightly 

belonged  to  appellant,  and  it  had  a  right  to  accept  it  at 
any  time  without  thereafter  being  precluded  from  in- 
sisting upon  compliance  with  the  terms  of  the  contract. 
Ohio  Valley  Buggy  Co.  v.  Anderson  Forging  Co.,  supra. 
Appellee  further  contends  that,  appellant  having 
elected  to  exercise  its  option  to  defer  shipments  until 
terms  of  payment  were  complied  with,  it  might 

4.  *  not  thereafter  exercise  its  right  to  cancel  the  con- 

tract. We  do  not  so  construe  the  contract. 
Though  it  had  chosen  to  defer  shipments  until  payments 
past  due  were  paid,  clearly  continued  delays  in  pajrments 
would  justify  it  finally  in  canceling  the  contract,  ac- 
cording to  the  terms  of  the  contract.  There  was  no 
right  of  recovery  on  the  counterclaim.  The  judgment 
is  reversed,  with  instructions  to  the  trial  court  to  restate 
its  conclusions  of  law  in  harmony  with  this  opinion. 


S.  M.  Timberlake  Company  v.  Roundtree. 

[No.  10,514.    Filed  October  7,  1920.] 

Appeal. — Review. — Instructions. — Invited  Error. — Appellant  can- 
not complain  of  alleged  error  in  an  instruction  given  by  the 
court,  where  an  instruction  given  at  appellant's  request  con- 
tained the  same  element  as  that  which  it  contended  made  the 
court's  instruction  erroneous,  as  the  error,  if  any,  was  invited. 
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From  Marion  Superior  Court  (105,862) ;  V.  G.  Clif- 
ford, Judge. 

Action  by  George  Roundtree  against  the  S.  M.  Tim- 
berlake Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Frederick  E.  Matson,  Ralph  K.  Kane,  James  A.  Ross, 
Robert  D.  McCord  and  Adolph  A.  Schreiber,  for  appel- 
lant. 

Franklin  McCray,  N.  Af.  Taylor  and  Stuart  A. 
Coulter,  for  appellee. 

Batman,  J. — This  is  an  action  by  appellee  against 
appellant  to  recover  damages  alleged  to  have  been  sus- 
tained by  the  former  as  a  result  of  the  negligence  of  the 
latter.  After  issues  were  joined,  the  cause  was  tried  by 
a  jury  resulting  in  a  verdict  and  judgment  in  favor  of 
appellee.  Appellant  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  this  action  of  the  court  is  the  sole 
error  assigned  on  appeal. 

The  only  reason  on  which  appellant  bases  its  right  to 
a  new  trial,  not  waived  by  a  failure  to  state  any  proposi- 
tion or  point  with  reference  thereto,  is  the  action  of  the 
court  in  giving  instruction  No.  4.  An  examination  of 
the  record  discloses  that  the  element  in  said  instruction 
which  appellant  claims  renders  the  same  erroneous  is 
found  in  instruction  No.  6  given  by  the  court  on  its  re- 
quest. Appellant,  therefore,  is  not  in  a  position  to  com- 
plain of  the  action  of  the  court  in  giving  said  instruc- 
tion No.  4,  as  the  error  in  so  doing,  if  any,  was  invited. 
Indiana  Union  Traction  Co.  V.  Jacobs  (1906),  167  Ind. 
85,  78  N.  E.  325;  Eacock  V.  State  (1907),  169  Ind.  488, 
82  N.  E.  1039;  Duncan  v.  State  (1908),  171  Ind.  444, 
86  N.  E.  641;  Lawson  V.  State  (1908),  171  Ind.  431,  84 
N.  E.  974;  In  re  Harrow  (1910),  175  Ind.  44,  92  N.  E. 
369.    Judgment  affirmed. 
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Standard  Cabinet  Company  v.  Landgrave. 

[No.  10,757.    Filed  October  7,  1920.] 

1.  Master  and  Servant.  —  Workmen's  Compensation  Act. — 
Findings  of  Fact — Sufficiency, — Failure  to  Show  Notice  of  In- 
jury, — In  a  proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  (Acts  1915  p.  392,  §80201  et  seq.  Burns'  Supp. 
1918),  a  finding  by  the  Industrial  Board  which  fails  to  show  the 
employer's  knowledge  of  an  employe's  injury,  or  written  notice, 
or  excuse, 'as  required  by  §22  of  the  act,  is  insufficient  to  sus- 
tain an  award,    p.  626. 

2.  Master  and  Servant. — Workmen's  Compensation  Act, — Ap- 
peals,— Record, — Failure  to  Show  Pleading  of  Rules  of  Board. 
— Judicial  Notice  of  Rules, — On  an  appeal  from  an  award  of 
compensation  in  which  the  employer  attacked  the  award  on 
the  ground  that  the  finding  failed  to  show  notice  of  the  injury, 
appellee  cannot  avail  himself  of  a  rule  of  the  Industrial  Board 
making  want  of  notice  a  defense  to  be  pleaded,  where  the 
record  fails  to  show  that  such  rule  was  pleaded  or  introduced 
in  evidence,  as  the  court  on  appeal  cannot  take  judicial  notice 
of  the  rules  of  the  board,    p.  627. 

8.  Master  and  Servant.  —  Workmen's  Compensation  Act,  — 
Findings  of  Fact, — Sufficiency, — Failure  to  Show  Notice  of  In- 
jury,— A  finding  by  the  Industrial  Board  which  fails  to  show 
the  employer's  knowledge  of  the  employe's  injury,  or  written 
notice,  or  reasonable  excuse  for  not  giving  the  same,  as  re- 
quired by  §80201  et  seq.  Bums'  Supp.  1918,  is  insufficient  to 
sustain  an  award,  even  though  the  evidence  shows  knowledg^e 
of  the  Injury  and  excuse  for  failure  to  give  formal  written 
notice,    p.  628. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Philip  D.  Landgrave  against  the 
Standard  Cabinet  Company.  From  an  award  for  ap- 
plicant, the  defendant  appeals.    Reversed. 

Joseph  W.  Hutchinson,  for  appellant. 
Charles  R,  Hughes  and  Turner,  MerreU  &  Locke,  for 
appellee. 

Vol.  73—40 
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Batman,  J. — On  November  4,  1919,  appellee  filed 
with  the  Industrial  Board  an  application  for  the  adjust- 
ment of  his  claim  for  compensation,  arising  out  of  an 
accident  which  he  alleges  occurred  on  April  23,  1919, 
while  he  was  in  the  employ  of  appellant.  After  a  hear- 
ing and  an  award  by  a  single  member  of  the  Industrial 
Board,  appellant  filed  its  application  for  review  by  the 
full  board. 

On  such  review  the  full  board  made  the  following 
finding:  ''And  the  full  board,  having  heard  the  argu- 
ment of  defendant's  counsel,  having  reviewed  the  evi- 
dence and  being  duly  advised  in  the  premises  finds  that 
on  the  23rd  day  of  April,  1919,  plaintiff  was  in  the  em- 
ployment of  the  defendant  at  the  average  weekly  wage 
of  $30.00 ;  that  on  said  date  plaintiff  received  a  personal 
injury  by  an  accident  arising  out  of  and  in  the  course 
of  his  employment,  as  the  result  of  which  plaintiff  was 
wholly  disabled  for  work  for  a  period  of  twenty  weeks 
and  has  such  permanent  impairment  of  his  right  leg, 
which  together  with  the  period  of  disability  entitled  him 
to  forty  weeks'  compensation."  On  this  finding  the 
board  made  an  award  in  favor  of  appellee,  which  forms 
the  basis  of  this  appeal. 

Appellant  contends,  among  other  things,  that  the  facts 
found  are  not  sufficient  to  sustain  the  award.  This  con- 
tention is  based  in  part  upon  the  fact  that  the 

1.  finding  does  not  show  that  appellant,  or  its  agent 
or  representative,  had  knowledge  of  the  alleged 
injury,  or  that  it  had  been  given  written  notice  thereof, 
or  that  any  excuse  existed  for  a  failure  to  give  such 
notice.  At  the  time  of  the  alleged  injury,  the  following 
provision  of  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918),  with 
reference  to  giving  notice  of  an  injury  was  in  force: 
"Sec.  22.  Every  injured  employe  or  his  representative 
shall  immediately  upon  the  occurrence  of  an  injury  or 
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as  soon  thereafter  as  practicable  give  or  cause  to  be 
given  to  the  employer  written  notice  of  the  injury  and 
the  employe  shall  not  be  entitled  to  physician's  fees  nor 
to  any  compensation  which  may  have  accrued,  under  the 
terms  of  this  act,  prior  to  the  giving  of  such  notice: 
unless  it  can  be  shown  that  the  employer,  his  agent  or 
representative  had  knowledge  of  the  injury  or  death, 
or  that  the  party  required  to  give  such  notice  had  been 
prevented  from  doing  so  by  reason  of  physical  or  mental 
incapacity  or  the  fraud  or  deceit  of  some  third  person, 
or  for  equally  good  reason :  but  no  compensation  shall 
be  payable  unless  such  written  notice  is  given  within 
thirty  days  after  the  occurrence  of  the  injury  or  death, 
unless  reasonable  excuse  is  made  to  the  satisfaction  of 
the  Industrial  Board  for  not  giving  such  notice/' 

It  thus  appears  that  knowledge  on  the  part  of  an  em- 
ployer of  an  injury  to  an  employe,  or  written  notice  of 
such  fact,  within  thirty  days  after  the  occurrence  of  the 
injury,  was  essential  to  a  recovery  of  compensation,  un- 
less facts  existed  which  excused  the  giving  of  such  no- 
tice. The  finding  does  not  disclose  the  existence  of  any 
such  fact,  and  hence  must  be  held  to  be  insufficient  to 
sustain  the  award.  Indian  Creek  Coal,  etc.,  Co.  v.  Beach 
(1920),  ante  491,  127  N.  E.  850. 

Appellee,  in  opposition  to  the  conclusion  we  have 

reached  with  reference  to  the  effect  of  such  omission  in 

the  findings,  contends  that  only  five  facts  need  be 

2.  found  in  order  to  sustain  an  award  of  compensa- 
tion, and  that  knowledge,  written  notice,  or  ex- 
cuse therefor,  as  stated  above,  is  not  one  of  them,  citing 
the  case  of  Muncie  Foundry,  etc.,  Co.  V.  Thompson 
(1919),  70  Ind.  App.  157,  123  N.  E.  196.  While  the 
case  to  which  our  attention  is  called  does  not  name  the 
fact  we  are  now  considering  as  one  of  the  essential  ele- 
ments to  be  found  in  order  to  sustain  an  award,  still 
the  section  of  the  statute  quoted  above  clearly  makes 
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it  such,  and  we  must  so  hold.  Appellee  next  asserts 
that  such  fact  is  a  matter  of  defense,  and,  under  the 
rules  of  the  Industrial  Board,  should  have  been  pleaded, 
if  relied  upon.  If  any  such  rule  of  the  Industrial  Board 
so  provides,  appellee  cannot  avail  himself  thereof  in  this 
action,  as  the  record  fails  to  show  that  any  such  rule 
was  pleaded  or  introduced  in  evidence,  and  this  court 
cannot  take  judicial  knowledge  thereof.  Carl  Hagen- 
beck,  etc.,  Shows  Co.  v.  Leppert  (1917),  66  Ind.  App. 
261,  117  N.  E.  531;  Zeitlow  v.  Smock' (1911),  65  Ind. 
App.  643, 117  N.  E.  665. 

Appellee'  finally  contends  that  the  evidence  shows  that 
appellant  had  sufficient  knowledge  of  appellee's  alleged 
injury,  and  that  a  reasonable  excuse  existed  for 
3.    the  latter's  failure  to  give  the  former  written  no- 
tice thereof.    If  it  J>e  admitted  that  this  is  true, 
such  fact  would  not  aid  appellee  in  the  absence  of  a 
finding  to  that  effect,  as  the  award  must  be  sustained, 
if  at  all,  by  the  facts  found.    For  the  reasons  stated, 
we  hold  that  the  facts  found  are  insufficient  to  sustain 
the  award,  and  the  same  is  therefore  reversed,  and  this 
cause  is  remanded  to  the  Industrial  Board  for  further 
proceedings. 


Schultz  et  al.  v.  Forst  et  al. 

[No.  10,534.    Filed  October  7,  1920.] 

Drains. — For  Whole  of  Tract  Assessed. — Incapacity  of  Drain, — 
Construction  of  StattUe, — ^AU  the  water  falling  or  flowing  by 
natural  means  upon  any  part  of  land  assessed  for  a  drain 
constructed  under  Acts  1885  p.  129,  may  be  conducted  into 
such  drain  by  laterals,  although,  on  accoiuit  of  a  watershed 
on  the  tract,  water  from  part  of  the  tract  may  not  naturally 
flow  into  or  toward  such  drain,  and  although  the  drain  as  con- 
structed was  not  intended  and  is  of  insuflicient  capacity  to 
carry  all  the  water  from  such  tract.  (Drake  V.  Schoenstedt, 
149  Ind.  90,  distinguished.) 
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From  Huntington  Circuit  Court ;  C.  K.  Lucas,  Special 
Judge. 

Action  by  Frank  Sehultz  and  others  against  John 
Forst  and  others.  From  a  judgment  for  defendants, 
the  plaintiffs  appeal.    Affirmed. 

Fred  H.  Bowers  and  MUo  H.  Feightner,  for  appel- 
lants. 

W.  A.  Branyan  and  Wilbur  E.  Branyan,  for  appellees. 

MgMahan,  C.  J. — ^Where  a  petition  for  a  public  drain 
was  filed  in  the  circuit  court  and  the  drain  constructed 
under  Acts  1885  p.  129,  and  where  an  assessment  was 
laid  on  the  whole  of  a  forty-acre  tract  of  land,  the  water 
falling  or  flowing  by  natural  means  upon  such  land  may 
be  conducted  into  such  drain  by  laterals.  This  is  true 
even  though  there  is  a  watershed  on  such  tract  and  the 
water  from  part  of  such  tract  does  not  naturally  flow 
into  such  drain  or  in  that  direction.  The  fact  that  the 
drain  as  constructed  is  not  of  sufficient  capacity  and 
was  not  intended  to  carry  all  the  water  from  such  tract 
will  not  authorize  the  granting  of  an  injunction  pro- 
hibiting the  owner  of  such  tract  from  draining  the 
whole  tract  so  assessed  into  the  drain  for  which  it  was 
assessed.  Meyer  v.  Plotner  (1917),  64  Ind.  App.  74, 
112  N.  E.  901;  WiUiams  V.  Osborne  (1914),  181  Ind. 
670, 104  N.  E.  27;  Morris  V.  State  (1913),  180  Ind.  195, 
102  N.  E.  830. 

The  case  of  Drake  V.  Schoenstedt  (1897),  149  Ind.  90, 
48  N.  E.  629,  cited  by  appellant  is  not  applicable.  The 
drain  involved  in  that  case  had  been  established  under 
a  different  statute  than  the  one  here  involved.  Judg- 
ment affirmed. 
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Brown  v.  Conlin  et  al. 

[No.  10,777.    Filed  October  7,  1920.] 

1.  Appeal. — Review. — Riding  on  Motion  to  Modify  JudgmenL — 
It  was  not  error  for  the  trial  court  to  overrule  a  motion  to 
modify  a  judgment,  where  the  judgment  was  not  improper  in 
form  and  it  followed  the  findings  of  the  court,    p.  632. 

2.  Partition. — Costa, — Petition  for  Attorney's  Fees, — Striking 
from  Files. — Statute. — ^Where,  after  decree  for  sale  of  prop- 
erty to  effect  partition,  plaintiff  filed  a  petition,  which  was 
sufficient  under  §1265  Bums  1914,  Acts  1893  p.  315,  to  have 
her  attorney's  fees  taxed  as  costs,  it  was  not  within  the  dis- 
cretion of  the  court  as  to  whether  it  would  hear  and  deter- 
mine the  matter  so  presented,  and  it  was  error  for  the  trial 
court  to  sustain  a  motion  to  strike  the  petition  from  the  files, 
p.  632. 

From  Posey  Circuit  Court;  Herdis  F.  Clements, 
Judge. 

Action  for  partition  by  Hattie  Spencer  Brown  against 
Jesse  Spencer  Conlin  and  another.  From  a  judgment 
for  partition  after  plaintiff's  petition  to  have  the  fees 
of  her  attorney  taxed  as  costs  had  been  stricken  from 
the  files,  plaintiff  appeals.    Reversed. 

John  W.  Spencer,  Merritt  H.  Perkins,  Vcl  Nolan  and 
John  W.  Spencer  Jr.,  for  appellant. 
F.  P.  Leonard,  for  appellees. 

Enloe,  p.  J. — ^The  appellant,  on  November  8,  1919, 
filed  her  complaint  in  the  Posey  Circuit  Court,  alleging 
that  she  and  the  appellee  Jessie  Spencer  Conlin  were 
the  owners  of  certain  real  estate,  as  tenants  in  com- 
mon; that  John  Conlin,  the  other  appellee  herein,  was 
the  husband  of  said  Jessie  Spencer  Conlin,  and  he  was 
made  a  party  to  answer  to  his  interest  in  said  real  es- 
tate, if  any  he  had.  The  complaint  also  alleged  the 
several  interests  of  the  owners  therein,  particularly  de- 
scribed the  land,  alleged  that  the  same  was  not  sus- 
ceptible of  partition  without  manifest  prejudice  to  the 
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parties  in  interest,  and  that  the  same  would  have  to  be 
sold,  etc.  There  was  a  prayer  that  the  parties  named 
be  adjudged  to  be  the  owners  thereof,  and  that  the  court 
appoint  a  commissioner  to  sell  the  same,  and  for  all 
proper  relief. 

On  December  8,  1919,  the  defendants  appeared  and 
filed  their  answer  "that  they  admit  the  allegations  of 
said  complaint,  and  join  in  the  prayer  thereof.  The 
cause  was  then  submitted  to  the  court  for  trial,  finding 
and  decree.  The  court  found  the  interests  of  the  par- 
ties severally,  the  finding  being  in  accordance  with  the 
allegations  in  said  complaint;  that  said  lands  were  not 
susceptible  of  partition  without  damage  to  the  parties, 
and  that  the  same  should  be  sold.  There  was  a  decree 
accordingly,  and  the  court  appointed  a  commissioner  to 
make  the  sale,  fixed  the  terms  thereof,  notice  to  be  given, 
etc.,  and  ordered  said  commissioner  to  make  report  at 
the  next  term  of  court,  to  which  term  the  cause  was 
continued. 

Thereafter,  on  January  13,  1920,  the  plaintiff,  now 
appellant,  filed  her  petition,  asking  the  court  to  make^ 
an  allowance  to  her  attorneys  for  services  rendered  in 
said  suit  in  the  sum  of  $250,  and  that  the  court  direct 
the  commissioner  to  pay  the  same  as  a  part  of  the  costs 
and  expenses  of  said  suit.  This  petition  was,  on  mo- 
tion of  the  appellees,  stricken  from  the  files,  to  which 
action  of  the  court  the  appellant  duly  excepted. 

The  commissioner  duly  filed  his  report  of  the  sale  of 
said  lands,  which  report  was  by  the  court  approved  and 
confirmed  and  order  made  for  the  payment  of  costs, 
commissioner's  fees,  etc.,  and  for  distribution. 

Thereafter  appellant  filed  her  motion  for  a  new  trial, 
assigning  as  reasons  therefor:  (1)  Error  in  striking 
out  her  said  petition  for  allowance  of  attorney's  fees; 
(2)  that  the  decision  of  the  court  was  not  sustained 
by  sufficient  evidence;  (3)  that  the  decision  was  con- 
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trary  to  law.  This  motion  the  court  overruled  and  the 
appellant  excepted. 

Appellant  next  filed  a  motion  to  modify  and  correct 
said  order,  by  ordering  and  directing  said  commissioner 
to  pay  to  appellant's  attorneys  the  sum  of  $250  as  at- 
torney's fees,  to  be  allowed  and  taxed  as  a  part  of  the 
costs  in  said  cause.  With  this  last  motion  appellant 
filed  a  stipulation,  reciting  that  said  sum  of  $250  was 
a  reasonable  fee  for  the  services  of  plaintiff's  attorneys 
rendered  in  said  cause,  if  any  such  fee  should  be  al- 
lowed. This  motion  was  by  the  court  also  overruled, 
and  appellant  excepted  and  has  duly  prosecuted  this 
appeal. 

There  was  no  error  in  overruling  said  motion  to  mod- 
ify said  judgment.  It  was  not  improper  as  to  its  form 
(Lake  Erie,  etc.,  R.  Co.  v.  Bowker  [1893],  9  Ind. 

1.  App.  428,  36  N.  E.  864) ,  and  it  followed  the  find- 
ings of  the  court    Rader  v.  Sheets  (1901),  26 

Ind.  App..  479,  59  N.  E.  1090;  Kratz  V.  Cook  (1904), 
32  Ind.  App.  469,  68  N.  E.  689;  W.  P.  Nelson  Co.  V. 
W^yl,  Rec.  (1919),  71  Ind.  App.  674, 125  N.  E.  466. 

The  only  question  presented  for  our  consideration 

under  the  errors  assigned  is  that  raised  by  the  exception 

of  appellant  to  the  action  of  the  court  in  striking 

2.  out  said  petition  for  an  allowance  of  attomey^s 
fees  to  her  attorney.    The  consideration  of  this 

question  requires  us  to  consider  the  application  of  §1265 
Bums  1914,  Acts  1893  p.  315. 

This  is  not  a  case  of  the  trial  court  having  considered 
said  petition  and  the  allegations  thereof,  and  as  having 
determined  as  a  matter  of  equity  that  the  petition  should 
not  be  granted.  It  presents  a  case  where  the  trial  court 
refused  to  consider  such  petition,  and  on  motion  ordered 
the  same  stricken  from  the  files. 

If  the  averments  of  the  said  petition  fairly  brought 
the  petitioner,  and  her  attorneys,  as  to  the  services  ren- 
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dered,  fairly  within  the  terms  of  said  §1265,  and  on  its 
face,  by  the  averments  thereof,  made  such  prima  facie 
case  as  would  entitle  the  petitioner  to  the  relief  de- 
manded, then  it  was  the  duty  of  the  trial  court  to  hear 
and  determine  said  matter,  if  there  was  any  contro- 
versy as  to  the  facts  so  alleged,  and  make,  or  deny  an 
allowance  of  attorney's  fees,  according  to  the  equities 
of  the  case.  The  petition  showing  a  cause  for  relief, 
it  was  not  discretionary  with  the  court  as  to  whether 
he  should  hear  and  determine  the  matter  so  presented. 

In  the  instant  case  the  appellee  in  her  brief  filed  in 
this  cause  said:  "The  proceeding  involved  no  con- 
troverted facts;  so  far  as  appears,  there  was  no  differ- 
ence in  opinion  as  to  what  the  court  should  order  done. 
In  effect,  the  proceeding  was  ex  parte  in  its  character." 
This  statement  is  in  strict  harmony  with  the  contention 
of  appellant.  The  petition  filed,  by  its  averments,  stated 
facts  which  would  have  entitled  the  appellant  to  the 
relief  demanded,  and  the  coui*t  erred  in  sustaining  said 
motion  and  in  striking  said  petition  from  the  files. 

The  cause  is  therefore  reversed,  with  directions  to  the 
trial  court  to  overrule  said  motion  to  strike  said  peti- 
tion from  the  files,  and  for  further  proceedings  in  har- 
mony with  the  views  herein  expressed. 


Central  Trust  and  Savings  Company  v,  Kirk- 
man ET  AL. 

[No.  10,338.     Filed  May  25,  1920.     Rehearing  denied  October  7, 

1920.] 

1.  Mortgages.  —  Actions  to  Foreclose.  —  Note  and  Mortgage 
When  Construed  Together. — Where  a  note  and  a  inortgag:e  se- 
curing same  were  executed  by  the  same  parties  at  the  same 
time  and  pertain  to  the  same  subject-matter,  they  will  be  read 
and  construed  togrether  in  an  action  to  foreclose  the  mortgage, 
where  both  instruments  are  involved,    p.  634. 
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2.  Limitation  op  Actions.  —  Debt  Payable  in  InstaUmenta, — 
When  Statute  Begins  to  Run, — Where  a  mortgagee  indebted- 
ness was  payable  in  installments,  the  whole  debt  to  be  due,  at 
the  option  of  mortgagee,  in  case  of  default  for  three  months, 
but  such  option  was  not  exercised,  limitations  ran  as  to  each 
installment  from  the  time  it  fell  due.    p.  635. 

3.  Limitation  of  Actions. — Acknowledgment  of  Indebtedness 
Not  Made  to  Creditor. — Effect. — ^Affidavits  of  the  mortgagor 
reciting  the  mortgage  indebtedness  for  the  purpose  of  obtain- 
ing a  deduction  from  the  assessed  valuation  of  the  real  estate 
do  not  constitute  a  sufficient  acknowledgment  to  the  debtor  to 
take  the  debt  out  of  the  operation  of  the  statute  of  limitations, 
p.  635. 

4.  Mortgages.  —  Actions  to  Foreclose.  —  Deeds  by  Mortgagor 
Without  Consideration  Ineffective  Against  Mortgagee. — Con- 
veyances executed  by  the  mortgfagor  to  a  third  person  and  by 
such  third  person  to  one  of  the  defendants  without  considera- 
tion may  be  good  as  between  the  parties  but  are  without  force 
as  to  the  mortgagee,    p.  636. 

.  From  Gibson  Circuit  Court;  Simon  L.  Vandeveer, 
Judge. 

Action  by  the  Central  Trust  and  Savings  Company 
against  Mary  E.  Kirkman  and  others.  From  a  judg- 
ment for  defendants,  the  plaintiff  appeals.    Reversed. 

James  T.  Cutler,  Charles  O.  BaltzeU  and  Robert  C. 
Baltzell,  for  appellant. 

Lucius  C.  Embree  and  Morton  C.  Embree,  for  appel- 
lees. 

Nichols,  J. — ^Action  by  appellant  against  appellees  to 
foreclose  a  mortgage.   Appellees  contend  that  the  action 

was  upon  a  promissory  note,  and  to  foreclose  the 
1.    mortgage  securing  the  same,  the  foreclosure  of 

the  mortgage  being  merely  incident  to  the  main 
action,  but  for  the  purposes  of  this  decision,  as  we  view 
the  case,  it  can  make  but  little  difference.  Both  instru- 
ments are  involved,  and  as  they  are  executed  by  the  same 
parties,  at  the  same  time,  and  pertain  to  the  same  sub- 
ject-matter, they  will  therefore  be  read  together,  and 
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construed  with  reference  to  each  other  for  the  purpose 

of  determining  the  question  presented.     13  C.  J.  528. 

The  note  and  mortgage  were  executed  April  2,  1906, 

for  $600,  payable  at  the  rate  of  $7.20  per  month  on  the 

principal,  and  in  addition,  interest  and  premium. 

2.  By  these  terms,  eighty-three  monthly  pa3rments 
were  required  to  pay  the  debt,  the  last  coming 

due  March  2,  1913.  Appellee  Kirkman  made  five  pay- 
ments, the  last  being  on  December  30,  1906.  Nothing 
was  paid  thereafter,  except  $24.10,  in  redemption  from 
tax  sale,  which  was  paid  August  1,  1914.  The  mort- 
gage provides  that  failure  to  pay  for  three  months  from 
the  time  the  payments  become  due  shall  make  the  whole 
debt  due  at  the  option  of  the  mortgagee.  There  is  no 
averment  that  this  option  was  ever  exercised.  Appel- 
lees Kirkman  and  Jordan  each,  by  a  third  paragraph  of 
answer,  answered  the  ten-years'  statute  of  limitation. 
To  these  answers  appellant  separately  demurred,  which 
demurrers  were  overruled.  These  rulings  were  error. 
As  the  debt  was  payable  in  installments,  the  statute 
commenced  to  run  as  to  each  installment  when  it  fell 
due.  25  Cyc  1106.  The  instalhnents  of  the  debt  falling 
due  within  the  ten  years  preceding  the  commencement 
of  this  action  were  not  barred.  The  demurrers  should 
have  been  sustained  to  each  of  the  third  paragraphs  of 
answer. 

At  the  trial  of  the  cause  two  affidavits  were  intro- 
duced in  evidence,  both  made  by  appellee  Kirkman — 
one  in  1909  and  one  in  1912 — in  each  of  which 

3.  affidavits  it  is  stated  that  the  mortgage  indebted- 
ness involved  in  this  action  was,  at  the  time  such 

affidavit  was  made,  an  actual  bona  fide  mortgage  indebt- 
edness against  the  real  estate  involved  in  this  action.  It 
is  stated  in  each  of  such  affidavits  that  it  was  made  for 
the  purpose  of  having  such  mortgage  indebtedness  de- 
ducted from  the  assessed  valuation  of  said  real  estate. 
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Appellant  contends  that  these  affidavits  constituted  a 
sufficient  acknowledgment  of  the  debt  to  take  the  case 
out  of  the  operation  of  the  statute  of  limitations.  But 
a  contrary  doctrine  is  held  in  Indiana.  See  Niblack, 
Admr.,  v.  Goodman  (1879) ,  67  Ind.  174, 183.  This  case 
seems  to  be  in  harmony  with  the  weight  of  authority. 
25  Cyc  1362. 

Two  deeds  were  put  in  evidence,  the  first  showing  a 

conveyance  from  appellee  Kirkman  to  her  aunt,  Martha 

Wyant,  and  the  second  from  such  aunt  to  appellee 

4.  Jordan.  It  is  apparent  from  the  record  that  each 
of  these  deeds  was  executed  without  considera- 
tion, and,  while  they  may  be  good  as  between  the  par- 
ties, they  are  without  force  as  against  appellant.  We 
understand  from  the  statements  made  in  oral  argument 
that  appellee  Jordan  is  not  claiming  any  defense  that 
is  not  available  to  appellee  Kirkman. 

Other  errors  are  presented  which  we  do  not  deem  nec- 
essary to  consider.  The  judgment  is  reversed,  with  in- 
structions to  the  trial  court  to  sustain  the  demurrers  to 
the  third  paragraphs  of  answer,  and  for  further  pro- 
ceedings in  harmony  with  this  opinion. 


Goldenson  v.  Lieberman  et  al. 

[No.  10309.    Filed  April  22,  1920.    Rehearing:  denied  October  7, 

1920.] 

Mortgages. — Unrecorded  Assignment, — Innocent  Purchasers  Not 
Affected. — Entry  of  Satisfaction  by  Mortgagee  After  Assign- 
ment. — When  Valid. — The  entry  of  satisfaction  by  the  mort- 
gfagee  after  the  assignment  of  the  mortgage  is  valid  as  to  inno- 
cent purchasers  when  the  assignment  was  not  recorded,  since  as 
to  such  purchasers  unrecorded  assignments  of  mortgfages  are 
void  under  the  construction  placed  on  the  recording  act  of 
1877  (Acts  1877  p.  99,  §1145  et  seq.  Bums  1914).  (Beeves  v. 
Hayes,  59  Ind.  521,  distinguished.) 
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From  Starke  Circuit  Court;  WiUiam  C.  Pentecost, 
Judge. 

Action  by  Abner  Goldenson  against  Emma  Lieber- 
man and  others.  From  the  judgment  rendered,  the 
plaintiff  appeals.    Affirmed. 

Isadore  S.  Blumenthal  and  Charles  Hamilton  Peters, 
for  appellant. 
Orville  W.  Nichols,  for  appellee. 

Nichols,  C.  J. — Action  by  appellant  against  appellees 
to  foreclose  a  mortgage  on  real  estate  situate  in  Starke 
county,  Indiana,  which  mortgage  had  been  assigned  to 
appellant  by  successive  assignments  from  the  original 
mortgagee,  appellee  Nellie  V.  Peters.  Appellees  Lieber- 
man were  made  parties  to  answer  as  to  their  interests, 
were  notified  by  publication,  and  did  not  appear.  Ap- 
pellees Nellie  V.  and  Robert  D.  Peters  were  made  par- 
ties because  of  their  indorsements  of  the  notes  and 
mortgage  involved.  Appellees  Gardner  were  made 
parties  because  they  appear  to  be  the  owners  of  the  real 
estate  mortgaged.  The  prior  rights  of  appellee  Aetna 
Life  Insurance  Company  are  conceded. 

After  issues  by  affirmative  answers  of  appellees 
Gardner  and  Peters,  which  we  do  not  need  to  set  out, 
there  was  a  trial  resulting  in  special  findings  of  fact  and 
conclusions  of  law  in  favor  of  appellees,  except  appel- 
lee Robert  D.  Peters,  with  judgment  accordingly,  from 
which,  after  motion  for  a  new  trial  was  overruled,  this 
appeal. 

It  appears  by  the  special  findings  of  fact,  so  far  as 
necessary  to  this  decision,  that:  For  a  consideration, 
appellee  Nellie  V.  Peters  indorsed  without  recourse,  to 
William  G.  Bosworth,  three  certain  notes  held  by  her 
and  executed  by  appellee  Emma  Lieberman,  the  pay- 
ment of  said  notes  being  at  the  time  guaranteed  by  ap- 
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pellee  Robert  D.  Peters.  She  also  assigned,  by  separate 
written  assignment,  the  mortgage  involved,  and  which 
was  executed  by  appellees  Lieberman,  to  secure  said 
notes.  Such  assignment  was  dated  January  8,  1915, 
but  was  not  recorded  until  March  29,  1916.  November 
12,  1915,  said  Bosworth  assigned  said  notes  and  mort- 
gage by  separate  written  assignment,  executed  in  Cook 
county,  Illinois,  to  appellant,  but  such  assignment  was 
not  recorded  until  March  29,  1916.  December  7,  1914, 
appellee  Emma  Lieberman,  her  husband  joining,  con- 
veyed by  warranty  deed  the  undivided  one-half  of  the 
real  estate  mortgaged  to  appellee  Myra  Gardner,  sub- 
ject to  said  mortgage,  and  subject  to  a  mortgage  to 
Aetna  Life  Insurance  Company,  which  mortgage  is  not 
in  controversy.  July  21,  1915,  said  appellee  Emma 
Lieberman,  her  husband  joining,  conveyed  by  warranty 
deed  the  undivided  half  of  said  real  estate'  to  appel- 
lee Samuel  Gardner,  subject  to  said  two  mortgages,  which 
two  deeds  were  duly  recorded.  Appellees  Gardner, 
without  any  knowledge  whatever,  actual  or  constructive, 
that  appellee  Nellie  V.  Peters  had  assigned  her  mort- 
gage to  said  Bosworth,  or  that  he  had  assigned  it  to 
appellant,  executed  two  mortgages,  their  wives  joining, 
the  one  to  Aetna  Life  Insurance  Company,  for  $1,600, 
and  the  other  to  appellee  Nellie  V.  Peters,  in  satisfac- 
tion of  the  mortgage  involved,  the  new  mortgage  being 
in  the  sum  of  $474.40,  the  balance  of  the  $600  mortgage 
being  paid  in  cash.  Before  Aetna  Life  Insurance  Com- 
pany would  make  a  new  mortgage,  in  lieu  of  one  out- 
standing, it  required  the  release  of  the  mortgage  in- 
volved, which  mortgage  was  released  of  record  by 
appellee  Nellie  V.  Peters.  As  conclusions  of  law,  the 
court  stated  that  appellant  take  nothing  by  his  com- 
plaint, except  as  against  appellee  Robert  D.  Peters; 
that  he  recover  of  said  appellee  Rt)bert  D.  Peters  upon 
his  indorsements  on  the  notes  $450 ;  and  that  appellant 
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take  nothing  by  his  mortgage,  and  that  he  be  denied 
the  foreclosure  thereof. 

Appellant  contends  that  an  entry  of  satisfaction  of  a 
mortgage  by  the  mortgagee,  after  the  debt  secured 
thereby  has  been  assigned,  is  void,  citing  Reeves  V. 
Hayes  (1884),  95  Ind.  521.  But  this  authority  was 
prior  to  the  recording  act  of  1877.  See  §§1148,  1149, 
Bums  1914,  Acts  1899  p.  191,  §§3,  4,  since  which  time 
it  has  been  held  that  unrecorded  assignments  are  void 
as  against  subsequent  innocent  purchasers.  Connecti- 
cut, etc.,  Ins.  Co.  V.  Talbot  (1888),  113  Ind.  373,  376, 
14  N.  E.  586,  3  Am.  St.  655;  Baugher  v.  WooUen 
(1897),  147  Ind.  308,  311,  45  N.  E.  94;  Artz  V.  Yeager 
(1903),  30  Ind.  App.  677,  680,  66  N.  E.  917. 

Appellant  next  contends  that  the  satisfaction  of  the 
mortgage  by  appellee  Nellie  V.  Peters,  without  her  hus- 
band joining,  is  void.  We  do  not  need  to  consider  this 
contention,  for  by  the  same  reasoning  the  assignment 
to  appellant's  assignor  would  be  void. 

Appellant  says  that  appellee  Nellie  V.  Peters  should 
be  compelled  to  satisfy  the  mortgage  made  to  her  by 
appellees  Gardner,  and  to  pay  back  the  $474.40  secured 
thereby  to  appellant.  No  issue  of  this  kind  is  presented 
and  no  such  relief  sought.  We  do  not  pass  on  the 
question. 

Appellant  complains  that  the  trial  court  gave  no  at- 
torney's fees,  or  interest  on  the  note,  in  the  recovery 
allowed  against  appellee  Robert  D.  Peters.  The  evi- 
dence is  not  in  the  record,  and  we  are  therefore  unable 
to  say  that  there  should  have  been  any  amount  included 
in  the  judgment  for  these  items.  We  find  no  error. 
The  judgment  is  affirmed. 
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Maynb  et  al.  V.  Curtis,  Receiver,  et  al. 

[No.  10,097.    Filed  March  31,  1920.    Rehearing  denied  June  18, 
1920.    Transfer  denied  October  13,  1920.] 

Municipal  Corporations.  —  Crovemmental  Powers,  —  Failure  to 
Exercise  Not  Ground  for  Action, — The  failure  of  a  city  to  re- 
quire a  railroad  to  which  it  had  given  a  franchise  to  use  a 
street,  to  install  a  bumper  block  at  the  end  of  its  tracks  or 
a  derail  where  it  entered  the  street,  is  not  actionable  for  dam- 
ages occurring  thereby  to  property  owners,  since  a  municipal- 
ity is  not  liable  for  failure  to  exercise  powers  of  a  purely  gov- 
ernmental nature. 

From  Huntington  Circuit  Court;  Samuel  E.  Cook, 
Judge. 

Action  by  William  A.  Majme  and  another  against 
John  C.  Curtis  as  receiver  of  the  Cincinnati,  Bluffton 
and  Chicago  Railroad  Company  and  the  City  of  Hunt- 
ington. From  a  judgment  for  the  city,  the  plaintiffs 
appeal.    Affirmed. 

S.  M.  Sayler  and  C.  W.  Watkins,  for  appellants. 
Milo  Feightner  and  Sumner  Kenner,  for  appellees. 

McMahan,  J. — ^This  is  an  action  by  the  appellants 
against  John  C.  Curtis,  receiver  of  the  Cincinnati,  Bluff- 
ton  and  Chicago  Railroad  Company  and  the  city  of 
Huntington.  The  complaint  in  substance  alleges :  That 
on  December  12, 1913,  the  appellants  as  partners  owned 
and  conducted  a  grocery  store  on  the  west  side  of  Jeffer- 
son street  in  the  city  of  Huntington ;  that  John  C.  Curtis 
had  been  appointed  receiver  of  said  railroad  company 
by  the  circuit  court  of  Huntington  county,  and  as  such 
was  operating  the  railroad  from  the  city  of  Huntington 
in  Huntington  county  to  the  city  of  Portland  in  Jay 
county  with  gasoline  and  electric  power  for  passenger 
trains  and  steam  power  for  freight  trains ;  that  the  ap- 
pellee city  in  July,  1912,  granted  said  railroad  company 
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a  franchise  to  use  Front  street  in  said  city  from  a  point 
fifty  feet  east  of  the  west  end  of  Front  street  at  Jefferson 
street  to  a  point  near  the  Chicago  and  Eri^  Railroad  for 
the  use  of  its  passenger  trains;  that  said  company  by 
its  receiver  accepted  said  franchise  and  built  its  railroad 
on  Front  street  from  said  point  near  Jefferson  street  to 
a  point  near  the  Chicago  and  Erie  right  of  way,  where 
it  left  Front  street  and  connected  with  its  system  of 
railroad  and  also  with  the  tracks  which  led  to  its  round- 
house, machine  shops  and  coal  docks  in  said  city.  Sec- 
tion 9  of  said  franchise  provided  that: 

"The  City  of  Huntington  reserves  the  right  to 
make  from  time  to  time  such  reasonable  regulations 
with  regard  to  speed  of  trains,  and  cars  and  such 
other  safety  appliances  and  requirements  that  may 
be  reasonable,  and  the  said  grantee  hereby  agrees  to 
abide  by  such  regulations  as  fully  as  if  the  same 
were  part  of  this  franchise."' 

The  franchise  was  in  force  December  12,  1913 ;  that 
it  was  the  duty  of  the  appellee  city  to  keep  its  streets 
safe  so  that  no  damage  should  occur  to  the  public  or  to 
the  occupants  of  abutting  property  on  said  Front  street. 
That  neither  the  railroad  nor  the  city  constructed  any 
bumping  block  at  the  end  of  the  railroad  near  Jefferson 
street  to  protect  the  public  and  occupants  of  abutting 
property  against  any  accident  or  damage  by  reason  of 
the  careless  management  and  running  of  cars  on  said 
railroad  track  or  by  reason  of  any  condition  in  the  run- 
ning of  trains  or  locomotives  on  said  track,  which  should 
be  beyond  the  control  of  said  railroad  company  by  rea- 
son of  any  defect  in  machinery  or  other  causes;  that, 
although  the  appellee  city  had  notice  of  the  failure  of 
the  said  railroad  to  install  and  maintain  such  bumping 
block,  it  negligently  failed  to  require  the  railroad  to 
erect  and  maintain  such  bumping  block. 

It  is  also  alleged  that  no  derail  was  installed  or  main- 
VOL.  73—41 
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tained  by  said  railroad  company  or  by  said  city  or  re- 
quired by  said  city  to  be  installed  and  maintained  by 
said  railroad  company  where  the  railroad  track  entered 
upon  Front  street;  that  the  appellee  city  had  notice  of 
such  failure  to  install  such  derail  from  July  26,  1912, 
and  said  city  negligently  failed  to  require  the  railroad 
company  to  install  and  maintain  such  derail. 

It  is  then  averred  that  appellants'  grocery  store  was 
on  the  west  side  of  Jefferson  street,  directly  opposite 
the  end  of  said  railroad  track,  Front  street  ending  in 
and  not  crossing  Jefferson  street  so  that  the  west  side 
of  Jefferson  street  at  said  point  was  occupied  with  busi- 
ness buildings ;  that  on  December  12, 1913,  said  railroad 
company  negligently  permitted  a  locomotive  engine, 
fired  up  and  carrying  a  great  force  of  steam,  to  get 
away  from  the  coal  dock  near  the  roundhouse  without  an 
engineer  or  fireman  being  in  charge  thereof,  and  to  run 
with  great  speed  over  and  along  said  railroad  track  in 
Front  street  till  the  same  left  the  end  of  said  railroad 
track  and  ran  across  Jefferson  street  and  into  the  build- 
ing occupied  by  appellants  in  their  said  business  to  their 
damage* 

The  error  assigned  is  that  the  court  erred  in  sustain- 
ing the  demurrer  of  the  city  of  Huntington  to  the  com- 
plaint. 

The  specific  charge  of  negligence  against  the  railroad 
company  is  that  it  failed  to  erect  and  maintain  a  bump- 
ing block  at  the  end  of  its  track,  and  to  install  and 
maintain  a  derail  near  the  point  where  its  railroad  track 
entered  upon  Front  street,  and  that  it  negligently  per- 
mitted a  locomotive  to  get  away  from  the  coal  dock. 
The  negligence  charged  against  the  city  of  Huntington 
is  that  it  negligently  failed  to  require  ihe  railroad  com- 
pany to  erect  and  maintain  such  bumping  block  and 
derail.  It  is  appellants'  contention  that  the  failure  of 
the  city  of  Huntington  to  safeguard  the  public  and  own- 
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ers  of  abutting  property  was  the  neglect  to  perform  an 
administrative  duty  for  which  it  is  liable.  Appellee  city 
contends  that  the  negligence  about  which  complaint  is 
made  is  the  failure  to  perform  a  governmental  function 
and  that  it  is  not  liable  for  such  failure.  The  author*- 
ities  cited  by  appellants,  with  the  exception  of  Cushman 
Motor  Works  V.  City  of  Lincoln  (1915),  97  Nebr.  519, 
150  N.  W.  821,  are  not  in  point. 

In  City  of  Astoria  v.  Astoria,  etc.,  R.  Co.  (1913),  67 
Ore.  538,  136  Pac.  645,  49  L.  R.  A.  (N.  S.)  404,  the  city 
filed  a  complaint  to  recover  over  from  the  railway  com- 
pany the  amount  of  a  judgment  recovered  by  a  traveler 
on  a  public  street  in  an  action  against  the  city.  The 
complaint  against  the  city  was  founded  upon  the  failure 
of  the  city  to  maintain  the  street  where  the  accident  oc- 
curred in  a  reasonably  safe  condition  for  travel.  There 
was  a  judgment  against  the  city  and,  after  having  paid 
the  same,  it  began  an  action  against  the  railroad  com- 
pany. From  the  complaint  against  the  railroad  it  ap- 
pears that  active  negligence  was  charged  against  the 
railroad  in  creating  a  dangerous  condition  of  the  street, 
while  the  city  was  charged  with  the  passive  negligence 
of  permitting  the  street  to  remain  in  an  unsafe  con- 
dition. It  was  there  held  that  the  efficient  and  primary 
cause  of  the  accident  was  the  negligence  of  the  railroad 
company,  the  negligence  of  the  city  being  constructive 
rather  than  actual,  and  that  the  railroad  was  liable  over 
to  the  city.  The  court  stated  the  general  rule  to  be  that 
a  city  is  required  to  keep  its  streets  in  a  reasonably  safe 
condition  for  travel. 

In  City  of  Hammond  V.  Jahnke  (1912),  178  Ind.  177, 
99  N.  E.  39,  the  theory  of  the  complaint  was  that  the 
city  and  the  railroad  company  jointly  constructed  and 
maintained  the  crossing  in  question,  and  had  negligently 
permitted  the  same  to  become  and  remain  out  of  repair ; 
that  the  city  knew  of  said  condition  and  the  danger  aris- 
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ing  therefrom,  and  had  negligently  arid  carelessly  failed 
to  repair  the  same.  The  city  was  there  held  liable,  not 
because  of  its  failure  to  require  the  railroad  company  to 
construct  its  road  so  as  not  to  interfere  with  the  free 
use  of  the  street,  but  upon  the  theory  that  it  was  the 
duty  of  the  city  to  exercise  reasonable  care  to  keep  its 
streets  in  a  reasonably  safe  condition  for  travel. 

In  Cushman  Motor  Works  Y.  City  of  Lincoln,  supra, 
a  railroad  company,  in  constructing  its  railroad  through 
the  city,  had  erected  on  its  private  right  of  way,  and  on 
lands  not  owned  and  controlled  by  the  city,  certain 
bridges  and  abutments  in  such  a  manner  as  to  cause  the 
water  from  a  creek  to  overflow  and  damage  property  of 
appellant.  The  statutes  of  Nebraska  gave  the  city  the 
power  to  compel  railways  to  construct  and  keep  in  re- 
pair sewers  and  culverts  under  and  along  its  right  of 
way  or  tracks,  and  it  was  held  by  a  divided  court  that : 
'If  the  railroad  company  failed  to  construct  sufficient 
drains,  ditches  and  culverts,  it  was  the  duty  of  the  city 
to  compel  it  to  do  so,  and  a  failure  to  perform  that  duty 
was  negligence  on  the  part  of  the  city."  It  is  clear  to 
us  that  the  failure  of  the  city  to  require  the  railroad  to 
remedy  the  alleged  defects  was  the  failure  to  perform 
a  governmental  duty,  and  that  the  decision  of  the 
Nebraska  court  is  not  in  harmony  with  the  decisions  of 
other  courts  upon  that  subject.  We  do  not  and  cannot 
see  our  way  clear  to  follow  it.  The  failure  of  the  city 
of  Huntington  in  the  instant  case  to  require  the  rail- 
road company  to  install  a  derail  as  alleged  in  the  com- 
plaint was  a  failure  to  perform  a  governmental  duty  for 
which  no  action  lies.  Not  only  is  the  same  true  in  so 
far  as  the  bumping  block  is  concerned,  but,  if  the  city 
had  required  the  railroad  company  to  have  placed  a 
butnping  block  in  the  center  of  the  street  or  had  placed 
such  block  there  itself,  such  bumping  block  would  have 
been  a  public  nuisance,  and  the  city  would  have  been 
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liable  to  any  one  who  without  fault  was  injured  thereby. 
City  of  Mt.  Vernon  V.  Hoehn  (1899),  22  Ind.  App.  282, 
53  N.  E.  654. 

It  is  uniformly  held  that  a  city  is  not  liable  for  a 
failure  to  exercise  powers  of  a  purely  governmental 
character.  It  is  not  liable  for  failure  to  provide  ade- 
quate appliance  for  extinguishing  fires,  nor  for  a  failure 
to  furnish  sufficient  police  force,  nor  for  a  failure  to 
enact  proper  ordinances,  nor  for  failure  properly  to 
enforce  the  laws  of  the  state  or  ordinances  of  the  city 
enacted  for  the  protection  of  the  lives  and  property  of 
the  citizens.  Such  powers  are  governmental  and  dis- 
cretionary, and  failure  to  exercise  them  cannot  be  made 
the  basis  of  an  action  for  damages.  It  has  accordingly 
been  held  that  a  city  is  not  liable  for  damages  caused  by 
persons  while  making  use  of  the  streets  for  illegal  and 
unauthorized  purposes.  Moore  v.  City  of  Bloomington 
(1912),  51  Ind.  App.  145,  95  N.  E.  374. 

Unless  a  right  of  action  is  given  by  statute,  municipal 
corporations  are  not  liable  to  individuals  for  neglect  to 
perform,  or  negligence  in  performing,  duties  which  are 
governmental  in  their  character,  and  including  generally 
all  duties  extended  or  imposed  upon  them  by  law,  solely 
for  the  public  benefit.  The  Supreme  Court  of  Missouri 
in  Murtaugh  V.  St.  Louis  (1869),  44  Mo.  479,  stated 
the  doctrine  as  follows :  "When  the  acts  or  omissions 
complained  of  were  done  or  omitted  in  the  exercise  of 
a  corporation  franchise  conferred  upon  the  corporation 
for  the  public  good,  and  not  for  private  corporate  ad- 
vantage, then  the  corporation  is  not  liable  for  the  con- 
sequences of  such  acts  or  omissions  on  the  part  of  its 
officers  and  servants." 

The  rules  as  to  municipal  liability  for  negligence  in 
regard  to  corporate  duties,  and  nonliability  for  negli- 
gence in  regard  to  governmental  duties,  are  elementary. 
The  only  difficulty  is  in  their  application,  it  often  being 
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difficult  to  determine  in  a  particular  case  whether  the 
duty  involved  is  a  governmental  or  corporate  one,  that 
is,  whether  the  injury  complained  of  is  the  result  of  the 
failure  to  exercise,  or  the  negligent  exercise  or  perform- 
ance of,  a  ministerial  and  private  power  or  duty.  A 
municipal  corporation  possesses  two  kinds  of  powers — 
one  governmental  and  public  and,  to  the  extent  they  are 
held  and  exercised,  is  clothed  with  sovereignty;  the 
other  private  and,  to  the  extent  they  are  held  and  exer- 
cised, is  a  legal  individual.  The  former  are  given  and 
used  for  public  purposes;  the  latter  for  private  pur- 
poses. While  in  the  exercise  of  the  former  the  corpo- 
ration is  a  municipal  government,  and  while  in  the  exer- 
cise of  the  latter  it  is  a  corporate  legal  individual.  6 
McQuillin,  Mun.  Corp.  §2625. 

The  distinction  is  thus  stated  by  Judge  Thompson  in 
Veraguth  v.  City  of  Denver  (1904),  19  Colo.  App.  473, 
76  Pac.  539:  "One  class  of  its  powers  is  of  a  public 
and  general  character,  to  be  exercised  in  virtue  of  cer- 
tain attributes  of  sovereignty  delegated  to  it  for  the 
welfare  and  protection  of  its  inhabitants ;  the  other  re- 
lates only  to  special  or  private  corporate  purposes,  for 
the  accomplishment  of  which  it  acts,  not  through  its 
public  officers  as  such,  but  through  agents  or  servants 
employed  by  it.  In  the  former  case  its  functions  are 
political  and  governmental,  and  no  liability  attached  to 
it  either  for  nonuser  or  misuser  of  a  power ;  while  in  the 
latter,  it  stands  upon  the  same  footing  with  a  private 
corporation,  and  will  be  held  to  the  same  responsibility 
with  a  private  corporation  for  injuries  resulting  from 
its  negligence.*'  See,  also,  City  of  Denver  v.  Davis 
(1906),  37  Colo.  370,  86  Pac.  1027,  6  L.  R.  A.  (N.  S.) 
1013,  119  Am.  St.  293,  11  Ann.  Cas.  187;  Jones  V. 
WiUiamsburg  (1900),  97  Va.  722,  34  S.  E.  883,  47  L. 
R.  A.  294. 

There  are  some  duties,  the  nature  of  which  as  gov- 
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emmental  is  too  well  settled  to  be  disputed,  such  as  the 
establishment  and  maintenance  of  schools,  hospitals, 
poor  houses,  fire  departments,  police  departments,  jails, 
workhouses,  police  stations  and  tiie  like.  In  fact,  duties 
connected  with  the  preservation  of  the  peace  or  health, 
or  the  prevention  of  the  destruction  of  property  by  fire, 
are  all  governmental  without  question. 

"The  law  is  well  settled  that  the  police  regulations 
of  a  municipality  are  not  made  or  enforced  in  the  inter- 
est of  the  local  corporation  in  its  private  capacity  but  in 
the  interests  of  the  public,  and  that  a  municipal  corpo- 
ration is  not  liable  for  the  acts  of  its  officers  in  attempU 
ing  to  enforce  police  regulations.  This  applies  not  only 
to  policemen  but  to  any  other  officers  including  health 
officers  and  the  like,  who  may  attempt  to  enforce  police 
regulations.  And  police  regulations  include  the  making 
and  enforcement  of  all  such  laws,  ordinances  and  regu- 
lations as  pertain  to  the  comfort,  safety,  health, 
convenience,  good  order  and  welfare  of  the  public,  and 
all  persons  officially  charged  with  the  execution  and  en- 
forcement of  such  police  ordinances  and  regulations  are, 
quoad  hoc,  police  officers."  6  McQuillin,  Mun.  Corp. 
§2630. 

The  term  "police  power"  is  here  used  in  its  broad  sense 
as  extending  to  all  matters  affecting  the  peace,  order, 
health,  morals,  convenience,  comfort  and  safety  of  the 
public.  It  was  held  in  McFcdden  v.  Toum  of  Jewell 
(1903),  119  Iowa  321,  93  N.  W.  302,  60  L.  R.  A.  401, 
97  Am.  St.  321,  that  where  a  municipality,  in  the  exer- 
cise of  its  police  power,  employs  a  person  to  cut  weeds 
and  grass  in  an  alley,  the  municipality  is  not  liable  for 
his  negligence  in  operating  the  mower.  Nor  is  there 
any  liability  for  failure  to  enforce  an  ordinance  as  to 
storing  inflammable  oil.  Roberts  &  Co.  v.  City  of  Cin- 
cinnati (1874),  5  Ohio.  Dec.  361.  The  city,  in  granting 
a  franchise  to  a  street  railway  company,  acts  in  a  purely 
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governmental  capacity.  Edson  v.  Olathe  (1909),  81 
Kan.  328,  105  Pac.  521,  36  L.  R.  A.  (N.  S.)  861. 

The  use  of  the  street  by  the  railroad  company  was  a 
lawful  one,  and  did  not  make  the  street  intrinsically 
dangerous.  As  the  use  was  neither  dangerous  nor  un- 
lawful, the  city  was  not  bound  to  keep  constant  watch 
over  the  railroad  company  to  see  that  it  did  not  violate 
the  law.  It  had  a  right  within  reasonable  limits  to  pre- 
sume that  the  employes  of  the  railroad  company  would 
do  their  work  in  a  lawful  manner.  It  was  not  bound  to 
anticipate  negligence  on  the  part  of  such  employes. 
City  of  Warsaw  v.  Dunlap  (1887),  112  Ind.  576,  11  N. 
E.  623,  14  N.  E.  568.  We  must  also  keep  in  mind  the 
fact  that  the  franchise  was  for  the  operation  of  pas- 
senger cars  by  gasoline  or  electric  power.  The  railroad 
company  had  no  right  under  the  franchise  to  run  freight 
cars  or  locomotives  over  the  line  in  Front  street. 

The  duty  which  a  city,  in  exercising  control  and  super- 
vision over  its  streets,  owes  to  an  abutting  property 
owner  is  analagous  to  the  duty  which  an  individual 
landowner  owes  to  the  premises  of  his  neighbor.  Under 
this  rule  the  city  in  this  case  would  only  be  liable  for 
damages  to  an  abutting  owner  if  the  facts  alleged  in 
the  complaint  warranted  the  inference  that  the  failure 
of  the  city  to  erect  the  bumping  block  or  derail 
amounted  to  a  wilful,  wanton  or  negligent  disregard  of 
the  rights  of  the  appellants.  Before  there  can  be  any 
negligence  on  the  part  of  the  city,  it  must  appear  from 
the  allegations  of  the  complaint  that  the  street  was  in 
a  dangerous  condition,  and  that  the  city  should  have 
anticipated  the  danger  to  the  property  of  appellants  as 
a  consequence  of  the  failure  on  its  part  to  erect  and 
maintain  the  bumper  block  or  derail.  Johnson  Co.  v. 
Philadelphia  (1912),  236  Pa.  510,  84  Atl.  1014,  42  L. 
R.  A.  (N.  S.)  512,  Ann.  Cas.  1914A  68. 

We  hold  that  the  city  of  Huntington,  in  granting  the 
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franchise  to  the  railroad,  acted  in  a  purely  governmental 
capacity.  It  sought  to  promote  the  general  welfare  and 
nothing  else.  Its  failure  to  require  the  railroad  to  place 
a  bumper  block  or  derail,  as  alleged  in  the  complaint, 
was  the  failure  to  perform  a  governmental  act. 

There  was  no  error  in  sustaining  the  demurrer  to 
the  complaint.    Judgment  affirmed. 


West,  Executor,  v.  Davis. 

[No.  10,483.    Filed  June  25,  1920.    Rehearing  denied  October  18, 

1920.] 

1.  Executors  and  Administeutors. — Claima  for  Services  by 
Member  of  Family.^— Evidence  of  Contract  for  Pa/ymenU — 
Question  for  Jury, — ^Where  on  the  trial  of  a  claim  by  a  daugh- 
ter against  her  mother's  estate,  for  board  and  services  per- 
formed in  caring  for  decedent,  there  was  evidence  that  de- 
cedent made  repeated  statements  that  she  wanted  claimant 
paid  for  her  services,  and  expected  to  pay  her,  made  not  only 
to  others  but  also  directly  to  claimant,  the  question  whether 
there  was  an  agreement  to  compensate  claimant  was  for  the 
jury,  and  such  an  agreement  might  be  inferred  by  it  from  all 
the  evidence,    p.  650. 

2.  Appeal. — Evidence. — Sufficiency. — Amount, — ^Where  there  is 
ample  evidence  to  support  the  verdict,  in  amount  as  reduced 
by  remittitur,  it  will  not  be  disturbed  on  appeal,    p.  650. 

From  Tipton  Circuit  Court ;  James  M.  Purvis,  Judge. 

Action  by  Evelean  Davis  against  John  T.  West,  as  ex- 
ecutor of  the  last  will  and  testament  of  Nancy  Shackle- 
ford,  deceased.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Fred  J.  Byers  and  B.  F.  Harness,  for  appellant. 
Overson  &  Manning ,  for  appellee. 

Nichols,  J. — ^Action  based  upon  a  claim  by  appellee 
filed  against  the  estate  of  her  mother,  appellant's  de- 
cedent, for  nursing,  boarding,  washing,  rooming,  and 


650         APPELLATE  COURT  OF  INDIANA, 

West,  Exr.,  v.  Davis — 73  Ind.  App.  649. 

performing  services  in  caring  for  her.  There  was  a 
verdict  for  $1,550,  which  by  remittitur  was  reduced  to 
$1,000,  for  which  amount  there  was  a  judgment.  The 
only  error  relied  upon  was  the  court's  action  in  over- 
ruling appellant's  motion  for  a  new  trial. 

Appellant  seeks  a  reversal  by  invoking  the  rule  that 

"where  one  is  living  as  a  member  of  a  common  family, 

their  common  wants  supplied  from  the  same 

1-2.  source,  and  the  duties  and  household  offices  per- 
formed by  the  same  person  or  persons,  no  implied 
obligation  will  exist  for  the  payment  of  board,  care, 
shelter  and  services.'*  The  rule  that,  where  one  is  taken 
into  the  family  of  another  and  treated  as  a  member  of 
the  family,  there  is  no  implied  obligation  on  the  one 
hand  to  pay  for  board,  care  and  shelter,  or  on  the  other 
for  services  rendered,  is  so  well  established  that  we  do 
not  need  to  cite  authorities.  But  in  this  case  there  was 
evidence  that  appellant's  decedent  made  repeated  state- 
ments to  the  effect  that  she  wanted  appellee  paid  for 
the  services  rendered,  and  that  she  expected  to  pay  her, 
and  not  only  were  such  statements  made  to  others,  but 
there  is  evidence  that  they  were  made  directly  to  ap- 
pellee. This  court  does  not  weigh  the  evidence.  The 
question  as  to  whether  there  was  an  agreement  to  com- 
pensate for  the  services  rendered  was  for  the  jury,  and 
may  be  inferred  by  it  from  all  the  evidence.  The  jury 
by  its  general  verdict  has  answered  in  the  affirmative, 
and  as  there  was  some  evidence — we  may  say  ample 
evidence — ^the  verdict,  as  reduced,  will  not  be  disturbed. 
Crampton  v.  Logan  (1902),  28  Ind.  App.  405,  63  N. 
E.  51;  Wainwright  Trust  Co.,  Admr.,  V.  Kinder  (1918), 
69  Ind.  App.  88, 120  N.  E.  419. 

We  do  not  consider  any  question  as  to  instructions, 
as  no  instruction  complained  of  is  set  out  in  appellant's 
brief. 

Judgment  affirmed. 
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DaNNHAUER  ET  AL.   V.   YotJNG  ET  AL. 

[No.  9,694.    Filed  March  27,  1919.    Rehearing  denied  June  20, 
1919.    Transfer  denied  October  13,  1920.] 

1.  Appeal. — Review. — Venue. — Record. — ^Where  change  of  venue 
was  granted,  but  the  costs  were  not  paid,  and  the  cause  was 
tried  in  the  original  county  without  objection  or  exception,  no 
question  thereof  is  presented  on  appeal,    p.  653. 

2.  Venue. — Change  from  County. — Payment  of  Coats. — The 
venue  of  a  cause,  ordered  changed  upon  payment  of  costs,  re- 
mains in  the  original  county  until  the  costs  are  paid.    p.  656. 

8.  Appeal.  —  Review.  —  Weighing  Evidence.  —  The  Appellate 
Court  will  not  weigh  evidence  in  passing  upon  its  sufficiency 
to  support  a  verdict  or  finding,  notwithstanding  the  provisions 
of  §698  Bums  1914,  Acts  1903  p.  838.    p.  656. 

4.  Appeal. — Presumptions. — Duty  of  Appellant. — Record. — On 
appeal  the  presumption  is  that  the  judgment  of  the  lower  court 
is  correct,  and  the  burden  is  on  the  appellant  to  present  a 
record  that  will  overthrow  that  presumption,    p.  656. 

5.  Specific  Performance. — Contract  of  Sale  of  Real  Estate. — 
MuttuUity. — Contract  of  sale  of  real  estate  held  sufficiently  mu- 
tual and  enforceable  by  specific  performance,    p.  657. 

From  Wells  Circuit  Court;  William  H.  Eichhom, 
Judge. 

Action  by  Harry  J.  Young  and  another  against 
Margaret  Dannhauer  and  others.  From  a  judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

George  A.  Yopst,  Bowers  &  Feightner,  William  A. 
Branyan  and  C.  K.  Lucas,  for  appellants. 
A.  W.  Hamilton  and  Watkins  &  Butler,  for  appellees. 

McMahan,  J. — ^Action  by  Harry  J,  Young  and  wife 
against  the  appellants  and  others  to  reform  a  contract 
for  the  sale  of  certain  real  estate  situated  in  Hunting- 
ton county,  Indiana,  for  the  specific  performance  of  the 
same  when  reformed,  to  quiet  title  to  said  real  estate 
and  for  ejectment.  The  complaint  is  in  three  para- 
graphs.   Appellants,  after  filing  their  answers,  filed  a 
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cross-complaint  in  two  paragraphs  against  the  appel- 
lees and  Ross  0.  Kaylor,  wherein  the  appellants  alleged 
that  the  contract  had  been  obtained  by  fraud;  that 
Kaylor  and  the  other  defendants  claimed  some  interest 
in  said  real  estate,  and  asking  that  the  appellants'  title 
be  quieted  in  them.  After  the  issues  were  closed,  ap- 
pellee Harry  J.  Young  filed  his  affidavit  for  a  change 
of  venue  from  Huntington  county  and  the  cause  was 
sent  to  the  superior  court  of  Allen  county,  where  said 
Kaylor  filed  his  affidavit  for  a  change  of  venue  and  the 
cause  was  sent  to  the  circuit  court  of  Wells  county  where 
an  ineffectual  trial  was  had.  The  appellants  there- 
after filed  a  verified  motion  for  a  change  of  venue  from 
Wells  county.  While  this  motion  for  a  change  of  venue 
was  pending,  the  appellees,  by  leave  of  court,  filed  an 
amended  first  paragraph  of  complaint.  The  motion  for 
a  change  of  venue  was  sustained  on  February  9,  1915, 
and  the  clerk  was  ordered  to  send  the  cause  to  the 
Adams  Circuit  Court  upon  payment  of  costs. 

No  further  action  appears  to  have  been  taken  in  the 
cause  until  in  February,  1916,  when  the  appellants  ap- 
peared in  the  Wells  Circuit  Court  and  filed  their 
answers  to  the  amended  first  paragraph  of  complaint. 
The  cause  was  again  put  at  issue,  and,  without  any  ob- 
jection on  the  part  of  the  appellants,  was  again  tried 
in  Wells  county.  The  legal  issues  were  submitted  to  a 
jury  and  the  equitable  issues  to  the  court  for  trial.  A 
request  was  made  that  the  court  find  the  facts  specially. 
After  the  evidence  had  all  been  introduced,  the  appel- 
lees dismissed  their  complaint  as  to  all  parties  except 
the  appellants,  and  the  appellants  dismissed  their  cross- 
complaint  as  ix)  Kaylor.  The  jury  returned  a  verdict 
for  the  appellees,  and  also  answered  certain  interroga- 
tories which  had  been  submitted  to  thenk  Within  thirty 
days  thereafter,  appellants  filed  a  motion  for  a  new  trial. 

The  reasons  Nos.  1  to  6  assigned  for  a  new  trial 
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relate  to  change  of  venue  from  Wells  county  to  Adams 
county.    There  is  nothing  in  the  record  showing 

1.    that  the  change  was  perfected  by  the  pajrment  of 

costs,  and,  the  cause  having  been  subsequently 

tried  in  Wells  county  without  objection  or  exception, 

reasons  1  to  6  present  no  question  for  our  consideration. 

The  remaining  reasons  stated  are:  (7)  That  the 
verdict  of  the  jury  "is  not  sustained  by  sufficient  evi- 
dence" ;  (8)  that  the  verdict  of  the  jury  is  "contrary 
to  laws'*;  (9)  that  the  verdict  of  the  jury  "is  contrary 
to  the  evidence.'*  The  court  overruled  this  motion 
April  19,  1916,  to  which  ruling  appellants  excepted. 
The  court,  at  a  later  date,  made  and  filed  its  special  find- 
ing of  facts,  and  stated  its  conclusions  of  law. 

The  facts,  as  found  by  the  court,  are  substantially  as 
follows:  Before  the  commencement  of  this  action  ap- 
pellant Margaret  Dannhauer  was  the  owner  of  a  certain 
lot  in  the  city  of  Huntington,  Indiana ;  that  in  Novem- 
ber, 1913,  she  and  her  husband,  Charles  A.  Dannhauer, 
executed  a  contract  wherein  they  agreed  to  convey  said 
real  estate  to  the  appellees  by  a  warranty  deed  for  a  con- 
sideration of  $3,000,  payable  in  monthly  installments 
of  $25,  the  appellees  having  the  privilege  of  pasdng 
more  than  $25  at  any  time,  all  deferred  pajonents  to 
draw  six  per  cent,  interest,  notes  to  be  given  by  appel- 
lees for  the  deferred  pajrments  when  they  took  posses- 
sion, and  in  case  appellees  failed  to  perform  their  part 
of  the  contract,  it  should  be  void  at  the  option  of  the 
Dannhauers  and  on  thirty  days'  notice  all  money  paid 
by  the  appellees  should  be  retained  as  rent,  that  one 
Ross  0.  Kaylor  was  the  agent  of  Margaret  Dannhauer 
to  sell  said  real  estate  and  negotiated  the  sale  to  ap- 
pellees, and,  when  said  contract  was  made,  appellees 
paid  Kaylor  $25,  to  be  applied  on  the  purchase  price, 
which  payment  Kaylor  reported  to  Mrs.  Dannhauer  and 
she  authorized  Kaylor  to  retain  the  same  and  credit  it 


654         APPELLATE  COURT  OF  INDIANA, 

Dannhauer  v.  Young — 73  Ind.  App.  661. 

on  his  commission;  that  before  the  beginning  of  the 
suit  appellees  tendered  to  Margaret  Dannhauer  a  sum 
of  money  sufficient  to  cover  all  that  was,  at  that  time, 
due  on  the  contract,  and  signified  their  willingness  to 
carry  out  the  terms  of  said  contract;  that  Margaret 
Dannhauer  refused  to  accept  the  same  or  to  proceed 
to  carry  out  the  contract ;  that  Margaret  Dannhauer  and 
her  husband,  after  the  execution  of  said  contract,  con- 
veyed said  real  estate  to  the  appellant.  Alberta  Dann- 
hauer, who  took  the  same  with  full  knowledge  of  the 
contract  and  without  paying  or  giving  any  considera- 
tion therefor;  that  by  oversight  of  the  parties  and  the 
scrivener  who  wrote  said  contract  the  words  "possession 
to  be  given  immediately"  were  omitted  from  said  con- 
tract; that  it  was  agreed  that  possession  should  be 
given  immediately;  that  the  Dannhauers  refused  to 
carry  out  said  contract  and  to  give  possession  to  appel- 
lees; and  asserted  that  appellees  had  no  interest  in  the 
said  real  estate ;  that  the  Dannhauers  kept  possession  of 
said  real  estate  and  received  and  retained  the  rents 
thereof,  and  announced  that  they  would  not  be  bound  by 
said  contract ;  and  that  the  appellees  had  been  damaged 
in  the  sum  of  $300  on  account  of  being  kept  out  of  pos- 
session. 

Upon  the  facts,  the  court  concluded,  as  a  matter  of 
law,  that:  (1)  The  law  was  against  the  appellants; 
(2)  the  contract  should  be  reformed  by  inserting  therein 
the  words,  "possession  to  be  given  immediately";  (3) 
the  appellants  should  give  possession  to  the  appellees 
and  convey  said  real  estate  to  them  when  appellees 
should  pay  Margaret  Dannhauer  $2,975,  with  interest; 
(4)  there  was  then  due  Margaret  Dannhauer  from  ap- 
pellees $750  on  the  principal  and  $890  as  interest,  and 
that  the  balance  of  the  purchase  money  should  be  paid 
in  monthly  installments  of  $25,  payable  the  13th  of  each 
month,   and   on   failure   of  Margaret   Dannhauer   to 
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execute  a  deed  when  all  pajonents  have  been  made,  a 
commissioner  should  be  appointed  to  make  conveyance ; 

(5)  appellees  are  entitled  to  have  damages  in  the  sum  of 
$300,  and  that  the  same  should  be  credited  up  and  de- 
ducted from  the  $1,140  due  the  Dannhauers. 

Appellants  separately  excepted  to  each  of  said  conclu- 
sions of  law  and  on  the  same  day  filed  a  jnotion  for  a 
new  trial  as  to  the  issues  tried  by  the  court.  The  first 
and  second  reasons  assigned  were  that  the  finding  of 
the  court  is  not  sustained  by  the  evidence  and  is  con- 
trary to  law.  None  of  the  other  reasons  come  within 
the  statute  except  Nos.  12  and  13,  and  they  are  the  same 
as  Nos.  1  and  2,  except  that  the  word  "decision"  is  used 
instead  of  "finding."  This  motion  was  overruled  and 
exception  saved.  The  court  then  rendered  judgment 
on  the  verdict  and  conclusions  of  law  against  the  ap- 
pellants. 

The  errors  assigned  in  this  court  are:  (I)  That  the 
judgment  and  proceedings  of  the  Wells  Circuit  Court 
are  void  because  the  court  had  no  jurisdiction  over  the 
subject  of  the  action ;  (2)  that  all  proceedings  of  said 
court  after  February  9,  1915,  are  void  and  erroneous 
for  the  same  reason;  (3)  that  the  Wells  Circuit  Court 
erred  in  overruling  appellants'  motion  for  a  new  trial 
on  the  issues  submitted  to  the  jury  for  trial;  (4)  that 
the  court  erred  in  overruling  their  motion  for  a  new 
trial  on  the  issues  submitted  to  the  court  for  trial;  (5) 
that  the  court  erred  in  each  of  its  conclusions  of  law; 

(6)  that  each  of  the  special  findings  of  fact  numbered 
1  to  11  is  not  fairly  supported  by  the  evidence  and  is 
clearly  against  the  weight  of  the  evidence;  (7)  that  the 
judgment  founded  on  the  special  finding  of  facts  is  not 
fairly  supported  by  the  evidence  and  is  against  the 
weight  of  the  evidence. 

Assignments  Nos.  1  and  2  relate  to  the  motion  for  a 
change  of  venue  from  Wells  county.    The  record  shows 
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that  the  appellants  were  granted  a  change  of 

2.  venue  from  Wells  county  upon  the  payment  of 
costs,  but  the  record  does  not  show  that  the 

change  was  perfected  by  the  payment  of  costs.  The 
venue  therefore  remained  in  Wells  county.  Snyder  v. 
BunneU  (1878),  64  Ind,  403. 

The  third  and  fourth  assignments  will  be  considered 
together.    The  appellants  insist  that  the  evidence  is  in- 
sufficient to  support  the  findings  of  the  court  and 

3.  invoke  the  benefit  of  the  provisions  of  §698  Bums 
1914,  Acts  1903  p.  338,  §8,  which  require  that 

this  court,  in  all  cases  not  triable  by  jury,  shall  con- 
sider and  weigh  the  evidence  and  admissions  heard  in 
the  trial,  and  if  it  appears  that  the  judgment  is  not 
fairly  supported  by,  or  is  clearly  against,  the  weight  of 
the  evidence,  to  award  judgment  according  to  the  weight 
of  the  evidence.  It  is  scarcely  necessary  to  say  that 
this  court  will  not  weigh  evidence  in  passing  upon  its 
sufficiency  to  support  the  verdict  of  the  jury  or  the  find- 
ing of  the  court.  We  will  content  ourselves  with  citing 
Parkison  v.  Thompson  (1905),  164  Ind.  609,  73  N.  E. 
109,  3  Ann.  Gas.  677,  wherein  the  question  is  fully  dis- 
cussed. 

We  have  studied  the  evidence  carefully,  and  have  also 

had  the  benefit  of  an  oral  argument,  and  do  not  believe 

it  necessary  to  extend  this  opinion  by  setting  out 

4.  the  evidence.    There  is  a  sharp  conflict  in  the 
evidence,  but  there  is  evidence  to  support  the 

verdict  of  the  jury  and  the  finding  of  the  court  upon 
every  issue  of  fact  involved.  The  court  and  jury  heard 
and  saw  the  witnesses,  and  were  in  a  much  better  posi- 
tion to  deteripine  where  the  preponderance  lay  than  we 
are.  The  judge  before  whom  the  cause  was  tried  and 
who  rendered  the  judgment  appealed  from  also  heard 
the  evidence  given  on  the  first  trial  and,  with  the  knowl- 
edge gained  by  listening  to  and  seeing  the  witnesses  on 
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both  trials,  has  placed  his  approval  on  the  verdict  of 
the  jury.  The  presumption  is  that  the  judgment  of  the 
lower  court  is  correct  and  the  burden  is  on  the  appel- 
lants to  bring  before  us  a  record  that  will  overthrow 
that  presumption.    In  this  they  have  failed. 

The  evidence  clearly  shows  that  the  contract  was 
fairly  entered  into,  that  it  was  the  understanding  that 
the  appellants  were  to  be  given  possession  of  the  real 
estate  in  controversy ;  that  the  provision  relative  to  pos- 
session was  omitted  from  the  contract  through  the  mu- 
tual mistake  of  the  parties  thereto;  that  the  contract 
should  be  reformed  accordingly,  and  that  when  reformed 
it  should  be  specifially  performed. 

The   appellants   insist   that   the   contract   lacks   in 

mutuality  and  is  not  such  a  contract  as  the  court  will 

order  specifically  performed.     Our  judgment  is 

5.  otherwise.  The  motion  for  a  new  trial  was 
properly  overruled.    Judgment  affirmed. 


Haskell  and  Barker  Car  Company  v.  Erickson. 

Administratrix. 

[No.  10,329.    Filed  October  14,  1920.] 

1.  Appeal. — Review. — Harmless  Error. — Overruling  Motion  to 
Make  Pleading  More  Specific. — ^To  constitute  reversible  error, 
the  overruling  of  a  motion  to  make  a  pleading  more  specific 
must  be  shown  affirmatively  to  have  injured  the  complaining 
party,    p.  661. 

2.  Master  and  Servant. —  Electricity. —  Employer^  Ldability 
Act. — Negligence. — Pleading. — A  complaint  under  Acts  1911 
p.  145,  §8020a  et  seq.  Bums  1914,  charging  failure  to  guard 
and  insulate  appliances  in  machinery  for  generating  electricity, 
failure  to  warn  an  inexperienced  workman  of  the  dangler  in 
working  in  close  proximity  thereto,  and  failure  to  shut  off  the 
current  and  power  while  making  alterations  in  the  appliances, 
which  were  charged  with  a  deadly  current  or  voltag^e  of  elec- 
tricity, and  averring  that  by  reason  of  said  negligent  acts  and 

Vol.  73—42 
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omissions  such  employe  was  killed,  that  guards  and  insulating 
apparatus  were  at  the  time  in  common  use  and  could  have 
been  procured  at  moderate  expense,  as  defendant  knew,  and 
plaintiff's  inability  to  give  further  particulars,  held  to  show 
sufficiently  that  the  injuries  were  suffered  by  reason  of  de- 
fendant's negligence,  when  construed  in  accordance  with  the 
liberal  rule  required  by  the  provisions  of  the  Code  of  Civil 
Procedure  (§§343,  385,  407  Bums  1914,  §§338,  376,  398  R.  S. 
1881.)     p.  661. 

3.  Evidence. — Opinion  Evidence, — Medical  Experts. — CUuse  of 
Death, — Nature  and  Character  of  Bums, — Electricity, — The 
nature  and  character  of  burns  found  on  the  breast  of  decedent 
and  the  effect  of  an  electrical  current  sufficient  to  produce  the 
same  were  matters  calling  for  expert  knowledge,  and  a  physi- 
cian who  testified  to  much  experience  in  treating  bums  caused 
by  electricity,  and  who  had  detailed  the  peculiar  character  of 
such  bums,  and  testified  that,  as  coroner,  he  had  examined 
the  body  of  decedent  shortly  after  death,  was  properly  per- 
mitted to  testify  that  he  found  electrical  bums  on  the  breast 
of  decedent  and  that  in  his  opinion  the  effect  of  a  current  of 
electricity  sufficient  to  cause  such  bums  would  be  death,    p.  661. 

4.  Appeal.  —  InstruA^tions,  —  Harmless  Error.  —  There  was  no 
harmful  error  in  the  giving  or  refusing  instructions  where  the 
instructions  given,  when  taken  as  a  whole,  fairly  stated  the 
law  of  the  case,  where  all  applicable  instructions  refused  were 
covered  by  those  given,  and  where  it  appears  from  the  undis- 
puted evidence  and  the  answers  to  interrogatories  that  sub- 
stantial justice  has  been  done.    p.  662. 

From  Porter  Superior  Court;  Harry  L.  Crumpacker, 
Judge. 

Action  by  Elida  Erickson,  as  administratrix  of  the 
estate  of  Gus  Erickson,  deceased,  against  the  Haskell 
and  Barker  Car  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Affinned. 

Cornelius  R.  Collins,  Jeremiah  B,  Collins  and  Grant 
Crumpacker,  for  appellant. 

Harry  B.  Tuthill,  Walter  C.  Williams  and  Lorenzo  A. 
GUbSscott,  for  appellee. 

Remy,  J. — This  is  an  action  for  damages  for  the  death 
of  appellee's  decedent  caused  by  the  alleged  negligence 
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of  appellant  company,  and  is  brought  under  the  Em- 
ployers' Liability  Act  of  1911  (Acts  1911  p.  145,  §8020a 
et  seq.  Bums  1914),  The  complaint  is  in  one  para- 
graph and,  in  so  far  as  is  necessary  to  a  proper  de- 
termination of  the  questions  presented  in  reference 
thereto,  is  in  substance  as  follows:  On  October  23, 
1914,  defendant  was  in  the  business  of  manufacturing 
freight  cars,  having  in  its  employ  more  than  five  per- 
sons ;  that  in  connection  with  its  said  business  it  used 
much  electricity  for  power  and  light,  and  as  a  part  of 
its  manufacturing  establishment  maintained  an  ex- 
tensive electric  plant  whereby  electricity  for  the  uses  of 
defendant  was  generated;  that  on  said  day  defendant 
was  engaged  in  making  alterations  to  certain  of  its 
electric  appliances  commonly  called  "bus  bars" ;  that  said 
bus  bars  and  certain  fuses  and  conductors  connected 
with  said  appliances  were  at  the  time  charged  with  a 
deadly  current  or  voltage  of  electricity ;  that  it  was  the 
duty  of  defendant,  in  the  proper  management  of  its 
factory,  to  guard  and  insulate  said  bus  bars  and  electri- 
cal machinery  so  as  to  prevent  the  high  and  dangerous 
voltage  of  electricity  from  escaping,  and  it  was  the  duty 
of  defendant  to  warn  and  instruct  inexperienced  em- 
ployes as  to  the  dangers  incident  to  working  in  close 
proximity  to  said  bus  bars,  fuses  and  electrical  machin- 
ery ;  that  it  was  also  the  duty  of  defendant  when  mak- 
ing repairs  to  such  electrical  appliances  to  shut  off  the 
current  and  power ;  that  the  work  of  making  the  afore- 
said alterations  of  said  appliances  required  a  high  de^ 
gree  of  skill  on  the  part  of  defendant's  employes  who 
were  ordered  to  do  the  work,  and  was  extremely 
dangerous  in  character,  so  much  so  that  it  was  not  safe 
for  one  who  was  inexperienced  in  said  work  to  be  at  or 
near  said  appUances,  all  as  defendant  well  knew;  that 
at  said  time  plaintiff's  decedent,  one  Gus  Erickson,  was 
in  defendant's  employ  as  an  oiler  and  cleaner  in  and 
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about  the  plant,  and  was  subject  to  the  orders  of  de- 
fendant; that  said '  Erickson,  as  defendant  knew,  was 
not  an  electrician,  and  had  no  knowledge  of  electricity, 
but  nevertheless  was  negligently  ordered  and  directed 
by  defendant  to  remove  certain  bolts  and  nuts  from  said 
electrical  appliances,  which  bolts  and  nuts  were  located 
about  two  feet  immediately  above  the  said  highly 
charged  electrical  appliances ;  that  defendant  negligently 
failed  to  insulate  and  guard  said  highly  charged  ap- 
pliances, and  negligently  failed  to  warn  and  instruct 
said  Erickson  of  the  danger  of  the  work  and  of  the 
dangerous  character  of  said  electrical  machinery  and 
appliances,  and  negligently  failed  to  turn  off  the  electric 
current  at  the  time  the  work  was  being  done;  that  at 
said  time  defendant  negligently  ordered  and  directed 
said  Erickson  to  remove  said  bolts  and  nuts,  and  that, 
while  doing  said  work  as  ordered  by  defendant,  the  body 
of  said  Erickson  came  in  contact  with  the  highly 
charged  electrical  apparatus,  and  said  Erickson  was  by 
reason  of  the  "negligent  acts  and  omissions  of  defendant 
then  and  there  killed ;  that  guards  and  insulating  appa- 
ratus were  at  the  time  in  common  use  in  well-regulated 
factories  similar  to  defendant's,  and  might  and  could 
have  been  procured  by  defendant  at  moderate  expense, 
as  defendant  knew;''  that  plaintiff  does  not  know  the 
name  or  names  of  the  agent  or  agents  of  defendant , 
who  ordered  said  Erickson  to  perform  said  work,  and 
hence  "cannot  more  particularly  allege  the  facts  in  re- 
gard thereto;  for  the  reason  that  all  of  said  facts  are 
beyond  her  reach,  and  not  within  her  knowledge;  and 
that  all  of  said  facts  are  within  the  reach  and  knowledge 
of  defendant." 

A  motion  to  make  the  complaint  more  specific  was 
overruled,  as  was  a  demurrer  to  the  complaint  for  want 
of  facts.  There  was  a  trial  by  jury  and  a  verdict  and 
judgment  for  appellee. 
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Errors  assigned  and  relied  on  for  reversal  are:  (1) 
Action  of  the  court  in  overruling  motion  to  make  the 
complaint  more  specific;  (2)  overruling  demurrer  to 
complaint;  and  (3)  overruling  motion  for  a  new  trial. 

It  is  a  familiar  rule  that,  to  constitute  reversible 

error,  the  overruling  of  a  motion  to  make  a  pleading 

more  specific  must  be  shown  affirmatively  to  have 

1.  injured  the  complaining  party.    Leimgruber  v. 
Leimgruber  (1909),  172  Ind.  370,  86  N.  E.  73,  88 

N.  E.  593;  Adams  Express  Co.  V.  Welbom  (1915),  59 
Ind  App.  330, 108  N.  E.  163, 109  N.  E.  420 ;  Terre  Haute 
Brew.  Co.  v.  Ward  (1914),  56  Ind.  App.  155,  102  N.  E. 
395,  105  N.  E.  58;  Kinmore  v.  Cresse  (1913),  53  Ind. 
App.  693, 102  N.  fi.  403.  There  is  nothing  in  the  record 
to  show  that  appellant  was  deprived  of  any  substantial 
right  by  the  action  of  the  court  in  overruling  the  mo- 
tion to  make  the  complaint  more  specific. 

It  is  urged  by  appellant  that  the  complaint  is  insuffi- 
cient, in  that  the  facts  pleaded  do  not  show  decedent's 
injuries  to  have  been  suffered  by  reason  of  appel- 

2.  lant's  negligence.  The  complaint  is  not  a  model 
of  good  pleading,  but  when  construed  in  accord- 
ance with  the  liberal  rule  required  by  the  provisions  of 
the  Code  of  Civil  Procedure  (§§343,  385,  407  Bums 
1914,  §§338,  376,  398  R.  S.  1881),  which  provisions  have 
been  fully  discussed  in  the  valuable  opinion  of  our  Su- 
preme Court,  in  the  case  of  Domestic  Block  Coal  Co.  v. 
DeArmey  (1913),  179  Ind.  592,  100  N.  E.  675,  102  N. 
E.  99,  we  are  of  the  opinion  that  the  complaint  states 
a  good  cause  of  action. 

During  the  progress  of  the  trial  a  certain  physician 

was  produced  as  a  witness  on  behalf  of  appellee.    The 

witness,  having  testified  that  he  had  had  much 

3.  experience  in  treating  bums  caused  by  electricity, 
and  having,  in  answer  to  proper  questions,  de- 
tailed the  peculiar  character  of  such  bums,  and  having 
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further  testified  that  as  coroner  he  had  examined  the 
body  of  decedent  shortly  after  death,  was  permitted, 
over  appellant's  objection,  to  testify  that  he  found 
"electrical  bums  on  the  left  breast"  of  said  decedent, 
and  that  in  his  opinion  the  effect  of  a  current  of  elec- 
tricity sufficient  to  cause  the  said  bums  "would  be 
death."  The  trial  court  did  not  err  in  the  admission  ol 
this  evidence.  The  nature  and  character  of  the  bums 
found,  and  the  effect  of  an  electrical  current  sufficient  to 
produce  the  same,  were  matters  calling  for  expert 
knowledge,  and,  the  witness  having  qualified  as  an  ex- 
pert, his  testimony  as  to  such  matters  was  properly 
admitted. 

There  was  no  harmful  error  in  the  giving  by  the 
court  of  certain  instructions  complained  of  by  appellant, 

nor  in  the  refusal  of  the  court  to  give  those  ten- 
4.    dered  by  appellant.    The  instructiotis  given  by 

the  trial  court,  when  taken  as  a  whole,  fairly 
state  the  law  of  the  case ;  and  all  instructions  tendered 
by  appellant  and  by  the  court  refused,  and  which  were 
applicable,  were  covered  by  those  given  on  the  court's 
own  motion.  Besides,  it  clearly  appears  from  the  un- 
disputed evidence,  and  from  the  answers  of  the  jury  to 
the  567  interrogatories  submitted  at  the  request  of  ap- 
pellant, that  substantial  justice  has  been  done.  First 
Nat.  Bank  v.  Ransford  (1914),  55  Ind.  App.  663,  104 
N.  E.  604;  City  of  Decatur  v.  Eady  (1917),  186  Ind. 
205,  115  N.  E.  577,  L.  R.  A.  1917E  242.  The  record 
shows  that  the  cause  has  been  twice  tried,  each  trial 
having  been  presided  over  by  a  judge  of  high  attain- 
ments. At  the  first  trial  the  jury  returned  a  verdict 
for  $5,000.  The  verdict  and  judgment  at  the  second 
trial  was  $5,375.  It  is  now  more  than  six  years  since 
appellee's  decedent  lost  his  life.  In  our  opinion  there 
should  be  no  further  delay.  We  find  no  reversible  error. 
Judgment  affirmed. 
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Plank  et  al.  v.  Hinkle  et  al, 

[No.  10,162.    Filed  December  17,  1919.    Rehearinfi:  denied  April 
23,  1920.    Transfer  denied  October  15,  1920.] 

1.  Partition. — Issues. — Title. — Presumption, — Generally  title  to 
real  estate  is  not  in  issue  in  partition  proceedings  and  a  pre- 
sumption to  that  effect  ordinarily  exists,    p.  672. 

2.  Partition. —  Issttes. —  Title. —  Conclusiveness  of  Judgment. — 
Title  may  be  put  in  issue  in  partition  proceedings  by  appro- 
priate pleadings,  and,  when  this  is  done,  the  decree  is  as  con- 
clusive as  in  any  other  action,    p.  672. 

3.  Partition. — Issues. — Title. — Pleadings. — Statutes. — ^In  an  ac- 
tion for  partition  by  an  intestate's  childless  second  wife,  a 
complaint  alleging  only  her  interest  in  intestate's  real  estate 
as  fixed  by  §§2483,  2487  R.  S.  1881,  providing  that  one- 
third  of  an  intestate's  realty  shall  descend  to  his  widow  in  fee 
simple,  but  that,  if  the  widow  is  a  second  childless  wife,  the 
land  she  takes  by  descent  shall,  on  her  death,  descend  to  such 
intestate's  children,  and  answers  of  general  denial,  did  not  put 
the  title  to  the  real  estate  involved  in  issue,    p.  672. 

4.  Partition. — Issues. — Title. — Plaintiff  in  a  partition  proceed- 
ing, by  moving  to  have  the  first  submission  of  the  cause,  re- 
port of  commissioners  and  interlocutory  decree  set  aside  on 
the  ground  that  the  commissioner's  report  to  make  partition 
did  not  fairly  state  plaintiffs  title,  etc.,  did  not  put  the  title 
to  the  real  estate  involved  in  issue,  the  only  purpose  accom- 
plished by  the  motion  being  to  have  the  cause  resubmitted  on 
the  issues  formed  by  the  pleadings,    p.  674. 

5.  Judgment. — Decree  in  Pa/rtition  Proceeding. — Effect  in  De- 
termining Title. — The  fact  that  the  first  decree  in  a  partition 
proceeding  recited  that  plaintiffs  interest  in  the  realty  parti- 
tioned "was  subject  to  forced  inheritance  as  provided  by  law," 
and  the  second  and  final  decree,  prepared  by  the  opposing  at- 
torneys and  submitted  to  the  court,  omitted  such  qualification 
as  to  plaintiff's  interest,  was  not  an  adjudication  against  any 
of  the  parties  as  to  their  contingent  right  of  forced  inher- 
itance, since  the  reference  to  such  right  in  the  first  decree  was 
mere  surplusage,  and  added  nothing  the  law  did  not  imply 
under  the  facts,    p.  675. 

6.  Judgment.  —  Decree.  —  Construction.  —  Where  the  pleadings 
and  decree  in  a  partition  proceeding  are  free  from  ambiguity, 
they  must  be  interpreted  according  to  the  clear  meaning  of  the 
language  used.    p.  676. 

7.  Descent  and  Distribution. — Decree  in  Partition  by  Agree- 
ment.— Statutory  Estoppel. — ^A  decree  prepared  by  agreement 
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in  a  partition  proceeding  between  an  intestate's  childless  sec- 
ond wife  and  children  by  intestate's  first  marriage  does  not  estop 
such  children,  under  §3024  Bums  1914,  Acts  1913  p.  367,  from 
asserting  an  interest  in  the  land  involved  in  the  partition  pro- 
ceeding, the  estoppel  provided  for  by  the  statute  only  arising 
where  the  childless  second  wife  of  a  deceased  husband,  and  the 
children  of  such  husband  by  a  former  wife,  or  their  guardian, 
have  attempted  to  dispose  of  the  real  estate  left  by  such  de- 
ceased husband  by  conveyance,    p.  676. 

From  Carroll  Circuit  Court;  James  P.  Waaan,  Judge. 

Action  by  Minta  R.  Hinkle  and  others  against  James 
R.  Plank  and  others.  From  a  judgment  for  plaintiffs, 
the  defendants  appeal.    Affirmed. 

C.  R.  Pollard  and  Long,  Yarlott  &  Sotider,  for  appel- 
lants. 

Rabh,  Mahoney  &  Fansler,  W.  A.  Roach  and  Hanna 
&  HaU,  for  appellees. 

Batman,  J. — ^This  action  was  instituted  by  appellees 
Minta  R.  Hinkle  and  Albert  A.  Newer,  guardian  of  Lela 
Irwin  and  Marie  Irwin,  against  appellants  to  partition 
certain  real  estate.  The  complaint  is  in  the  usual  form 
for  such  a  proceeding,  alleging  that  appellant  James  R. 
Plank  is  the  owner  of  an  undivided  three-fifths  of  said 
real  estate ;  that  appellee  Minta  R.  Hinkle  is  the  owner 
of  an  undivided  one-fifth  thereof;  and  that  Lela  Irwin 
and  Marie  Irwin  are  each  the  owner  of  an  undivided 
one-tenth  thereof.  Appellant  James  R.  Plank  filed  a 
cross-complaint  in  two  paragraphs  against  appellees  and 
his  coappellant,  alleging  that  he  is  the  sole  owner  of 
the  real  estate  described  in  the  complaint,  and  asking 
that  his  title  thereto  be  quieted.  Issues  were  duly  joined 
on  both  the  complaint  and  cross-complaint.  The  cause 
was  tried  without  the  intervention  of  a  jury,  and  on  re- 
quest the  court  made  a  special  finding  of  facts  and  stated 
its  conclusions  of  law  thereon.  From  the  special  find- 
ing of  facts  it  appears  that  William  Plank,  father  of  ap- 
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pellant  James  R.  Plank,  and  grandfather  of  appellees 
Minta  R.  Hinkle,  Lela  Irwin  and  Marie  Irwin,  died  in- 
testate in  Carroll  county,  Indiana,  in  the  year  1890 ;  that 
at  the  time  of  his  death  he  owned  the  land  in  question 
and  another  tract  of  eighty  acres  near  by ;  that  he  left 
as  his  sole  heirs  at  law  his  widow,  Jemima  Plank,  who 
was  a  childless  second  wife,  and  five  children,  viz.,  ap- 
pellant James  R.  Plank,  Ella  Irwin,  Frances  I.  Hinkle,. 
Jennie  Landis  and  William  H.  Plank;  that  in  the  year 
1897,  said  Jennie  Landis  and  William  H.  Plank  conveyed 
all  their  interest  in  and  to  the  real  estate  owned  by  their 
father  to  their  brother,  said  James  R.  Plank,  by  general 
warranty  deed;  that  in  March,  1909,  said  widow, 
Jemima  Plank,  and  appellant  James  R.  Plank  filed  their 
complaint  in  the  Carroll  Circuit  Court  against  said  Ella 
Irwin,  who  was  the  mother  of  appellees  Lela  Irwin  and 
*  Marie  Irwin,  and  Frances  L  Hinkle,  who  was  the  mother 
of  appellee  Minta  R.  Hinkle,  together  with  their  hus- 
bands, asking  for  the  partition  of  the  real  estate  left  by 
said  William  Plank,  consisting  of  about  120  acres ;  that 
appellant  was  designated  in  said  complaint  as  Reed 
Plank;  that  in  said  complaint  it  was  alleged  that  said 
Jemima  Plank  was  the  owner  of  an  undivided  one-third 
interest  in  said  real  estate  for  and  during  her  life ;  that 
said  James  R.  Plank  was  the  owner  of  an  undivided 
three-fifths  thereof,  and  that  each  of  said  defendants 
was  the  owner  of  an  undivided  one-fifth  thereof,  subject 
to  the  life  estate  of  said  widow,  and  asking  that  their 
several  interests  be  set  off  to  the  owners  in  severalty; 
that  on  October  11,  1909,  the  plaintiffs  in  said  action, 
Jemima  Plank  and  James  R.  Plank,  by  leave  of  court, 
filed  an  amended  complaint  in  said  cause,  in  which  it 
was  alleged  that  said  Jemima  Plank  was  the  owner  of 
an  undivided  one-third  of  said  real  estate,  and  that  the 
other  parties  thereto  were  the  owners  of  the  remaining 
two-thirds  thereof  in  the  following  proportions:     The 
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plaintiff  James  R.  Plank  the  undivided  six-fifteenths 
thereof,  and  each  of  said  defendants  an  undivided  two- 
fifteenths  thereof;  that  said  real  estate  was  not  sus- 
ceptible of  division  among  the  respective  owners,  and 
praying  for  a  sale  thereof  by  a  commissioner  appointed 
for  that  purpose ;  that  the  defendants  to  said  action  filed 
answers  in  general  denial  to  said  amended  complaint, 
the  answer  for  Ella  Irwin  and  Frances  I.  Hinkle  being 
filed  by  their  guardian,  they  having  become  insane ;  that 
said  cause  was  then  submitted  to  the  court  for  trial 
without  the  intervention  of  a  jury  upon  the  amended 
complaint  and  answers  thereto;  that  the  court  found 
that  the  plaintiffs  and  defendants  are  the  owners  of 
the  real  estate  described  therein  (about  120  acres) ;  that 
plaintiff  Jemima  Plank  is  the  childless  second  wife  of 
William  Plank,  who  owned  said  real  estate  at  the  time 
of  his  death,  and  the  other  parties  to  said  action  are  his 
children  by  a  former  marriage ;  that  said  Jemima  Plank 
is  the  owner  in  fee  simple  of  an  undivided  one-third 
interest  thereof  in  value,  subject  to  enforced  inheritance 
as  provided  by  law;  that  the  other  parties  thereto  are 
the  owners  of  the  remaining  two-thirds  thereof  in  the 
proportions  alleged  in  the  amended  complaint ;  that  said 
parties  are  entitled  to  have  said  real  estate  partitioned 
and  to  have  the  same  set  apart  to  them  in  severalty; 
that  a  judgment  was  then  entered  on  said  finding,  di- 
recting that  partition  be  made  of  the  120  acres  of  land 
among  the  parties,  by  setting  off  to  said  plaintiff  Jemima 
Plank  an  undivided  one-third  thereof  in  value,  subject 
to  enforced  inheritance  as  provided  by  law,  to  the  plain- 
tiff James  R.  Plank  the  undivided  six-fifteenths  thereof 
in  value,  and  to  each  of  the  defendants  Ella  Irwin  and 
Frances  I.  Hinkle  an  undivided  two-fifteenths  thereof 
in  value;  that  the  court  at  the  same  time  appointed 
commissioners  to  make  partition  of  said  real  estate  in 
accordance  with  said  judgment;  that  on  November  8, 
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1909,  said  commissioners  filed  their  report,  in  which 
they  stated  that  they  had  set  off  to  Jemima  Plank  in 
severalty  in  fee  simple,  subject  to  enforced  inheritance 
as  provided  by  law,  as  and  for  one-third  in  value  thereof, 
certain  described  real  estate  (being  the  real  estate  in- 
volved in  this  action) ;  that  said  commissioners  also  re- 
ported that  the  remaining  seventy-eight  acres  of  said 
real  estate  could  not  be  divided  without  injury,  and  that 
they  had  set  the  same  off  to  the  other  parties  to  said 
proceeding,  viz.,  James  R.  Plank,  Ella  Irwin  and  Frances 
I.  Hinkle,  as  tenants  in  common;  that  on  November  9, 
1909,  the  attorney  who  had  heretofore  represented 
plaintiffs  in  said  action  withdrew  his  appearance  for 
said  Jemima  Plank,  and  John  H.  Gould  entered  his  ap- 
pearance for  her;  that  on  November  10,  1909,  Jemima 
Plank,  through  her  attorney  last  named,  filed  the  fol- 
lowing written  motion  in  said  cause : 

"Comes  now  the  said  plaintiff,  Jemima  Plank, 
and  moves  the  court  to  set  aside  the  report  of  the 
commissioners  herein  and  also  to  set  aside  the  inter- 
locutory decree  of  the  court,  and  also  the  order  of 
the  court  submitting  this  cause  for  trial,  for  the 
following  grounds:  (1)  There  is  no  issue  in  said 
cause  as  to  said  insane  defendants.  (2)  There  is 
no  answer  filed  by  a  committee  or  by  a  guardian  ad 
litem  for  said  insane  defendants.  (3)  The  record 
of  said  cause  does  not  show  said  insane  defendants 
were  served  with  process  or  summons  herein.  (4) 
The  report  of  the  commissioners  to  make  partition 
does  not  fairly  state  the  title  of  this  plaintiff  in  and 
to  the  real  estate  described  in  the  complaint." 

That  the  court  on  the  day  said  motion  was  filed  sus- 
tained the  same,  and  set  aside  the  submission,  inter- 
locutory decree  and  report  of  commissioners,  and  on  the 
same  day  found  that  due  and  proper  service  of  summons 
had  theretofore  been  made  on  both  of  said  defendants 
Ella  Irwin  and  Frances  I.  Hinkle ;  that,  it  having  been 
suggested  that  said  defendants  were  of  unsound  mind. 
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a  committee  was  appointed  to  file  answer  for  them,  and 
such  answer  was  accordingly  filed ;  that  said  cause  was 
thereupon  resubmitted  and  the  court  made  a  second  find- 
ing and  decree,  which  was  the  same  as  the  first,  except 
that  the  clause,  "subject  to  forced  inheritance  as  pro- 
vided by  law,"  descriptive  of  the  interest  to  be  set  off 
to  said  Jemima  Plank,  was  omitted  therefrom ;  that  said 
finding  and  decree  contained,  among  other  things,  the 
following : 

"That  said  Jemima  Plank  is  the  owner  in  fee 
simple  of  an  undivided  one-third  interest  thereof  in 
value.  *  *  *  It  is  therefore  considered,  ad- 
judged and  decreed  by  the  court  that  partition  be 
made  of  the  following  described  real  estate,  to  wit : 
(describing  the  120  acres)  among  the  parties  ac- 
cording to  their  respective  interests  as  heretofore 
found,  by  setting  off  to  said  plaintiff,  Jemima 
Plank,  the  undivided  one-third  tiiereof  in  value. 


ft 


That  the  court  thereupon  appointed  the  same  com- 
missioners to  make  the  partition  thus  decreed,  who  filed 
their  report  on  the  following  day,  being  November  11, 
1909 ;  that  said  report  is  identical  with  the  first  report 
made  by  said  commissioners,  except  that  it  omits  the 
clause,  "subject  to  forced  inheritance  as  provided  by 
law,"  in  connection  with  the  assignment  made  by  them 
to  said  Jemima  Plank;  the  paragraph  of  the  report  in 
that  regard  being  as  follows:  "We  have  set  off  to 
Jemima  Plank  in  severalty,  in  fee  simple,  as  and  for 
one-third  in  value  thereof,  the  following  described  por- 
tion of  said  real  estate,  to  wit:  (Here  follows  descrip- 
tion of  land  in  question) ,  the  same  to  be  in  lieu  of  her  in- 
terest in  the  real  estate  described  in  said  warrant" ;  that 
said  last  report  of  said  commissioners  was  duly  ap- 
proved and  confirmed,  and  the  court  adjudged  thereon 
that  the  partition  thereby  made  be  firm  and  effectual, 
and  that  Jemima  Plank  hold  and  occupy  the  real  estate 
so  set  off  to  her  in  severalty ;  that  the  court  appointed 
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John  H.  Gould,  the  attorney  for  Jemima  Plank,  a  com- 
missioner to  execute  a  deed  of  conveyance  to  her  for 
the  real  estate  so  set  off  to  her  as  aforesaid ;  that  said 
commissioner  executed  said  deed  as  ordered,  the  same 
being  in  the  usual  form,  without  restriction  or  limita- 
tion ;  that  the  remainder  of  said  real  estate  was  found 
not  to  be  susceptible  of  partition,  and  was  ordered  sold 
by  commissioners  appointed  by  the  court,  with  direc- 
tions that  the  net  proceeds  derived  therefrom  be  paid 
to  James  R.  Plank,  Ella  Irwin  and  Frances  I.  Hinkle, 
in  proportion  to  their  several  interests  in  said  real  es- 
tate ;  that  the  commissioners  sold  the  remainder  of  said 
real  estate  for  $10,424.70,  and  the  net  proceeds  derived 
therefrom  were  distributed  among  the  parties  to  said 
action,  other  than  Jemima  Plank,  as  ordered  by  the 
court ;  that  said  Frances  I.  Hinkle  has  since  died,  leaving 
appellee  Minta  R.  Hinkle  as  her  only  heir;  that  said 
Ella  Irwin  has  since  died,  leaving  appellees  Lela  Irwin 
and  Marie  Irwin  as  her  only  heirs;  that  immediately 
after  the  land  in  question  was  set  off  to  said  Jemima 
Plank  in  1909,  she  took  full  possession  of  the  same* 
and  remained  in  exclusive  possession  thereof  until  her 
death  in  1916,  without  having  made  any  conveyance  of 
the  same;  that  in  1910  she  executed  a  will,  witnessed 
by  her  attorney  John  H.  Gould  and  another,  by  which 
she  gave  $1,000  to  a  niece  and  all  the  remainder  of  her 
property  to  appellant  James  R.  Plank ;  that  she  subse- 
quently executed  certain  codicils  to  her  said  will,  by 
which,  among  other  things,  she  made  an  additional 
specific  bequest  of  $400 ;  that  said  will  and  codicil  were 
duly  admitted  to  probate  in  the  Carroll  Circuit  Court  on 
February  17,  1916,  and  that  appellant  James  R.  Plank 
duly  qualified  as  executor  thereof  and  is  now  acting  as 
such ;  that  said  Jemima  Plank  never  at  any  time,  after 
said  partition  proceeding  in  1909,  owned  any  real  estate 
other  than  that  set  off  to  her  in  said  proceeding  and 


670         APPELLATE  COURT  OF  INDIANA, 

Plank  V.  Hinkle— 78  Ind.  App.  663. 

never  owned  personal  property  of  more  than  $650  in 
value ;  that  immediately  after  the  death  of  said  Jemima 
Plank,  appellant  James  R.  Plank  took  possession  of  said 
real  estate,  claiming  to  own  the  same  as  devisee  under 
the  terms  of  the  will  of  said  decedent ;  that  he  still  holds 
possession  thereof  under  said  claim  of  title  and  as  ex- 
ecutor of  said  will;  that  the  decrees  in  said  partition 
proceeding  above  referred  to  were  prepared  by  the  at- 
torneys for  plaintiffs  and  defendants  by  agreement  and 
submitted  to  the  court;  that  the  land  described  in  the 
complaint  and  cross-complaint  in  this  action  is  not  sus- 
ceptible of  partition  among  the  owners  thereof,  without 
injury  thereto. 

On  the  special  finding  of  facts  the  court  stated  the 
following  conclusions  of  law:  (1)  That  by  virtue  of 
the  finding  and  decree  rendered  by  the  Carroll  Circuit 
Court  in  the  case  of  Jemima  Plank  et  dl.  v.  Ella  Irwin, 
et  4x1.,  at  the  October  term,  1909,  Jemima  Plank  took  an 
estate  in  fee  simple  as  the  childless  second  .wife  of 
William  Plank  of  the  real  estate  described  in  the  com- 
plaint herein  and  set  forth  in  the  sixth  finding  above. 
(2)  That  said  real  estate  did  not  pass  by  virtue  of  the 
will  of  Jemima  Plank,  but  at  the  death  of  said  Jemima 
Plank  said  real  estate  descended  to  James  Reed  Plank, 
Minta  R.  Hinkle,  Lela  Irwin  and  Marie  Irwin  in  fee 
simple  and  as  tenants  in  common  thereof ;  that  the  said 
James  Reed  Plank  owns  the  undivided  three-fifths 
thereof ;  that  Minta  R.  Hinkle  is  the  owner  of  the  un- 
divided one-fifth  thereof  and  Lela  Irwin  and  Marie 
Irwin  each  own  the  undivided  one-tenth  thereof  and  the 
plaintiffs  herein  are  entitled  to  partition  of  the  real  es- 
tate and  their  interest  set  off  to  them  in  severalty.  (3) 
That  cross-complainant  and  defendant,  James  Reed 
Plank,  has  no  interest  in  said  property,  except  as  above 
set  out.  (4)  That  the  defendant,  James  Reed  Plank,  ex- 
ecutor of  the  last  will  and  testament  of  Jemima  Plank 
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and  the  defendant  Jennie  Jordan  and  Jennie  Landis, 
have  no  interest  in  said  real  estate.  (5)  That  said  real 
estate  cannot  be  divided  without  injury  to  the  interests 
of  the  respective  owners  thereof  and  should  be  sold  by 
a  commissioner  to  be  appointed  by  the  court  for  that 
purpose.  Appellants  filed  their  separate  motions  for  a 
new  trial,  which  were  overruled.  Appellant  James  R. 
Plank  then  filed  a  motion  by  which  he  sought  to  have  the 
court  adjudge,  on  the  special  finding  of  facts  and  con- 
clusions of  law,  that  he  is  the  sole  and  exclusive  owner 
in  fee  simple  of  the  real  estate  in  question,  which  mo- 
tion was  likewise  overruled.  The  court  thereupon  ren- 
dered judgment  for  the  partition  of  said  real  estate  in 
conformity  with  the  conclusions  of  law  stated  on  the 
special  finding  of  facts.  Appellants  now  prosecute  this 
appeal  and  have  assigned  errors  which  require  a  con- 
sideration of  the  questions  hereinafter  determined. 

Appellants  have  alleged  that  the  court  erred  in  each 
of  its  conclusions  of  law  numbered  2,  3  and  4.  We  will 
first  direct  our  attention  to  the  questions  presented  in 
that  regard,  and,  for  convenience  in  so  doing,  will  use 
the  term  ''appellant"  to  designate  James  R.  Plank,  as  he 
appears  in  this  action  in  his  individual  capacity  only. 
It  will  be  observed  that  appellant  is  asserting  that  he 
is  the  owner  of  all  the  real  estate  in  question  by  virtue 
of  the  last  will  of  Jemima  Plank,  deceased,  while  the 
conclusions  of  law  limit  his  interest  to  an  undivided 
three-fifths  thereof.  This  limitation  forms  the  basis  of 
appellant's  contention  that  the  court  erred  in  its  con- 
clusions of  law,  as  stated  above.  Whether  there  was 
any  such  error  depends  very  largely  on  the  effect  of  the 
judgment  in  the  partition  proceeding  instituted  by 
Jemima  Plank  and  James  R.  Plank  against  Ella  Irwin 
and  Frances  I.  Hinkle  in  the  year  1909,  as  set  out  in  the 
special  finding  of  facts.  It  is  appellant's  contention  that 
said  judgment  had  the  effect,  not  only  of  setting  off  to 
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Jemima  Plank  the  real  estate  in  question,  but  also  of 
determining  her  title  thereto  to  be  in  fee  simple,  free 
from  any  right  on  the  part  of  the  children  of  her  de- 
ceased husband,  or  their  descendants,  to  inherit  the  same 
as  her  forced  heirs,  under  the  provisions  of  the  statute 
then  in  force.  As  preliminary  to  a  determination  of 
this  contention  it  is  well  to  note  that,  as  a  rule,  title  to 
real  estate  is  not  in  issue  in  partition  proceed- 

1.  ings.  Miller  V.  Noble  (1882),  86  Ind.  527;  Pow- 
ers V.  Nesbit  (1891),  127  Ind.  497,  27  N.  E.  501. 
And  a   presumption   to   that  effect  ordinarily 

2.  exists.  Green  v.  Brovm  (1896),  146  Ind.  1,  44 
N.  E.  805;  Finley  v.  Cathcart  (1898),  149  Ind. 

470,  48  N.  E.  586,  49  N.  E.  381,  63  Am.  St.  292.  Title, 
however,  may  be  put  in  issue  by  appropriate  pleadings, 
and  when  thus  put  in  issue  the  decree  is  as  conclusive  as 
in  any  other  section.  Luntz  v.  Greve  (1885),  102  Ind. 
173,  26  N.  E.  128.  Appellant,  in  effect,  concedes  the 
law  to  be  as  stated,  and  then,  in  order  to  avoid  the 
presumption  that  would  ordinarily  arise  in  the  partition 
proceeding  in  question,  asserts  that  the  title  to  the  real 
estate  involved  therein  was  specifically  and  directly  put 
in  issue  by  the  amended  complaint  and  answers  filed  in 
said  cause,  and  especially  by  the  motion  of  said  Jemima 
Plank  to  set  aside  the  submission,  interlocutory  decree 
and  report  of  commissioners,  as  set  out  in  the  special 
finding  of  facts. 

An  inspection  of  the  said  amended  complaint  and 
the  answers  thereto,  which  are  set  out  in  full  in  the 
special  finding  of  facts  as  shown  by  the  record, 
8.    discloses  that  it  is  alleged  in  said  amended  com- 
plaint, among  other  things,  that  one  William 
Plank  departed  this  life  intestate  the  owner  in  fee  simple 
of  the  real  estate  described  therein,  leaving  surviving, 
as  his  sole  heirs  at  law,  the  plaintiff  Jemima  Plank,  who 
was  his  childless  second  wife,  and  his  five  children  by  a 
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former  marriage ;  that  by  reason  of  the  facts  set  forth 
in  the  premises  said  plaintiff  was  the  owner  of  an  undi- 
vided one-third  of  said  real  estate,  and  her  coplaintilf 
and  the  defendants  were  the  owners  of  the  remaining 
two-thirds  thereof,  said  real  estate  being  held  by  the 
several  owners  as  tenants  in  common ;  and  that  said  real 
estate  is  not  susceptible  of  division  among  the  respective 
owners  without  material  injury  thereto.  Prayer  that 
the  parties  might  be  adjudged  the  owners  of  said  real 
estate,  as  therein  set  forth,  and  that  the  court  order  the 
same  sold  by  a  commissioner  appointed  for  that  purpose. 
The  only  answers  filed  to  said  amended  complaint  by 
the  defendants  thereto  were  answers  in  general  denial. 
If  it  can  be  said  that  the  title  to  the  real  estate  in  ques- 
tion was  put  in  issue  in  said  partition  proceeding  by  said 
amended  complaint  and  answers  thereto,  it  must  be  so 
because  of  the  allegations  made  and  denied,  as  set  out 
above,  as  there  are  no  others  which  could  possibly  have 
such  an  effect.  The  record  discloses  that  William  Plank 
died  the  owner  of  the  land  in  the  year  1890.  At  that 
time,  the  law  respecting  the  rights  of  a  childless  second 
wife  in  the  lands  of  her  deceased  husband  was,  as  far  as 
it  is  applicable  to  the  instant  case,  as  follows:  ''If  a 
husband  die  testate  or  intestate,  leaving  a  widow,  one- 
third  of  his  real  estate  shall  descend  to  her  in  fee  simple, 
free  from  all  demands  of  creditors:  *  ♦  *  Pro- 
vided, that  if  a  man  marry  a  second  and  other  subse- 
quent wife,  and  has  by  her  no  children,  but  has  children 
alive  by  a  previous  wife,  the  land,  which,  at  his  death, 
descends  to  such  wife,  shall  at  her  death,  descend  to  his 
children.''  (Our  italics.)  §§2483,  2487  R.  S.  1881,  1 
R.  S.  1852  p.  248.  It  will  thus  be  seen  that  said  Jemima 
Plank,  in  her  amended  complaint,  stated  her  interest  in 
said  real  estate  correctly.  She  did  not  allege  any  fact 
which  would  indicate  that  she  was  claiming  a  greater 
Vol.  73—43 


674         APPELLATE  €OURT  OF  INDIANA, 

Plank  V.  Hinkle— 73  Ind.  App.  663. 


interest  therein  than  the  law  cast  upon  her,  nor  did  she 
in  any  way  challenge  the  defendants  to  assert  any  con- 
tingent interest  which  might  accrue  to  them  by  reason 
of  the  fact  that  they  would  become  her  forced  heirs  in 
the  event  they  survived  her.  No  facts  are  alleged  which 
could  be  made  the  basis  for  a  judgment  establishing  or 
quieting  title,  but  only  such  as  are  consistent  with  a  pur- 
pose to  have  partition  only.  The  answers  thereto  in 
general  denial,  therefore,  did  not  put  the  title  to  the 
real  estate  in  issue.  Luntz  v.  Greve,  supra;  Thorp  v. 
Hanes  (1886),  107  Ind.  324,  6  N.  E.  920. 

But  appellant,  in  his  contention  that  the  title  to  the 
real  estate  in  question  was  in  issue  in  said  partition  pro- 
ceeding, appears  to  rely  with  special  confidence 
4.  on  the  fact  that  said  Jemima  Plank,  in  her  mo- 
tion to  have  the  first  submission,  report  of  com- 
missioners and  interlocutory  decree  set  aside,  assigned 
as  one  of  the  four  reasons  given  therefor  that  "the  re- 
port of  the  commissioners  to  make  partition  does  not 
fairly  state  the  title  of  this  plaintiff  in  and  to  the  real 
estate  described  in  the  complaint.''  We  cannot  agree 
that  the  motion  in  question,  based  in  part  on  the  reason 
stated,  had  the  effect  for  which  appellant  contends.  The 
motion  under  consideration  was  an  incidental  step  in 
the  progress  of  the  cause,  collateral  to  the  main  object 
of  the  action.  The  sole  purpose  sought  to  be  accom- 
plished thereby  was  to  have  the  first  submission,  report 
of  commissioners  and  the  interlocutory  decree  set  aside, 
in  order  that  the  cause  might  be  resubmitted  on  the  is- 
sues formed  by  the  complaint  and  answers  thereto,  or 
on  such  issues  as  might  be  joined  on  any  amended  plead- 
ings that  might  be  filed  therein.  The  court  sustained 
said  motion  and  its  purpose  was  thereby  accomplished. 
No  new  issues  were  made,  but  the  cause  was  resub- 
mitted, not  for  a  determination  of  any  question  involved 
in  the  reasons  on  which  such  motion  was  based,  but  for 
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a  determination  of  the  issues  formed  by  the  complaint 
and  answers  thereto.  The  second  finding  and  decree 
were  based  solely  on  a  determination  of  such  issues,  and 
do  not  purport  to  determine  any  other  question.  Ap- 
pellant has  speculated  as  to  which  one  of  the  reasons  as- 
signed in  support  of  said  motion  probably  induced  the 
court  to  sustain  the  same,  and  has  reached  the  conclu- 
sion that  it  was  the  fourth  reason  as  quoted  above,  but 
with  this  we  are  not  concerned,  for  if  we  should  also 
speculate  and  reach  the  same  conclusion,  it  would  not 
help  appellant,  as  said  Jemima  Plank  failed  to  avail 
herself  of  the  opportunity  thereby  offered  to  ask  and 
obtain  leave  to  amend  her  complaint,  so  as  to  put  the  title 
to  the  real  estate  in  issue,  and  have  the  court  determine 
the  same  in  accordance  with  her  claim  in  that  regard, 
if  the  law  and  facts  would  warrant  it.  Under  these 
circumstances  it  cannot  be  said  that  the  title  to  the  real 
estate  was  in  issue  on  the  resubmission. 

Appellant  also  lays  stress  upon  the  facts  that  the  sec- 
ond decree  was  prepared  by  the  opposing  attorneys  in 

said  action  by  agreement  and  submitted  to  the 
5.    court,  and  that  said  second  report,  as  well  as  the 

second  decree,  were  identical  with  the  first  report 
and  decree,  except  that  the  clause  "subject  to  forced 
inheritance  as  provided  by  law,"  was  omitted  therefrom. 
These  facts  have  no  controlling  influence,  as  the  prepa- 
ration of  the  second  decree  by  the  agreement  of  the  par- 
ties for  submission  to  the  court  is  wholly  consistent  with 
the  common  practice  in  which  opposing  attorneys,  after 
the  court  has  announced  its  conclusion,  as  a  matter  of 
convenience,  agree  upon  an  entry  embodying  the  con- 
clusion so  announced  and  submit  the  same  to  the  court 
for  its  approval.  A  degree  so  prepared  and  entered 
is  not  the  same  as  a  judgment  by  agreement,  and  if  it 
were  so,  it  would  not  aid  appellant,  as  the  decree  in 
question  does  not  purport  to  be  an  adjudication  against 
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any  of  the  parties  to  said  action,  with  respect  to  their 
contingent  right  of  forced  inheritance.  The  reference 
made  to  such  right  in  the  first  report  and  decree  was, 
in  fact,  mere  surplusage,  and  added  nothing  that  the 
law  did  not  imply,  under  the  facts  shown,  in  the  absence 
of  such  a  reference. 

Appellant  in  his  brief  asks  what  was  meant  by  the 

proceedings  in  the  partition  suit  under  consideration, 

whereby  the  first  report  and  decree  were  set 

6.  aside,  and  the  second  report  made  and  decree  en- 
tered, with  the  single  difference  indicated  above, 

if  it  were  not  intended  to  adjudicate  the  title  of  the  said 
Jemima  Plank  to  the  real  estate  set  off  to  her,  and  now 
in  question  in  this  action.  We  are  not  called  upon  to 
speculate  as  to  the  intention  of  the  parties  in  that  re- 
gard, but  must  confine  ourselves  to  an  interpretation  of 
the  pleadings  as  submitted,  and  the  decree  as  entered, 
in  determining  the  issues  tried  and  matter  adjudicated. 
Since  they  are  not  ambiguous,  we  may  not  read  into 
them,  by  way  of  judicial  interpretation,  anything  not 
fairly  expressed  by  the  language  used.  This  forbids  our 
adoption  of  appellant's  contention  in  that  regard.  And 
in  this  connection  we  may  add  that  the  fact  cited  by 
appellant  that  said  Jemima  Plank  always  believed,  after 
said  partition  proceeding,  that  she  owned  the  real  estate 
in  question,  free  from  any  contingent  interest  on  the 
part  of  the  children  of  her  deceased  husband  by  a  prior 
marriage,  and  sought  to  devise  the  same  to  appellant  by 
her  last  will,  cannot  have  any  controlling  influence  in 
determining  what  was  actually  adjudicated  in  said  par- 
tition  proceeding. 

Appellant  finally  contends  that  by  the  provisions  of 
§8024  Bums  1914,  Acts  1913  p.  367,  appellees  are  es- 
topped from  claiming  any  interest  in  the  real 

7.  estate  in  question.    An  examination  of  this  sec- 
tion discloses  that  the  estoppel  for  which  appel- 
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lant  contends  only  arises  where  the  childless  second  wife 
of  a  deceased  husband  and  the  children  of  such  husband 
by  a  former  wife,  or  their  guardian,  have  attempted  to 
dispose  of  the  real  estate  left  by  such  deceased  husband 
by  conveyance.  The  special  finding  of  facts  fails  to 
show  any  such  attempted  conveyance  of  the  real  estate 
in  question  as  would  render  the  provisions  of  this  sec- 
tion applicable.  We  cannot,  therefore,  adopt  appellant's 
contention  on  the  question  of  estoppel. 

Based  upon  what  we  have  said,  we  conclude  that  the 
court  did  not  err  in  stating  its  conclusion  of  law.  The 
decree  is  in  harmony  with  the  conclusions  of  law,  and 
hence  the  court  did  not  err  in  overruling  appellant's  mo- 
tion for  judgment  in  his  favor  as  alleged,  or  in  render- 
ing judgment  in  favor  of  appellees.  Appellant  has 
failed  to  point  out  any  reason  which  would  warrant  a 
conclusion  that  the  court  erred  in  overruling  his  motion 
for  a  new  trial.  We  find  no  error  in  the  record.  Judg- 
ment affirmed. 


American  Insurance  Company  v.  Paggett. 

[No.  10,365.    Filed  October  15,  1920.] 

1.  Insurance. — Fire  Insurance, —  Forfeiture, —  Fraud, —  Proofs 
of  Loss, — ^In  an  action  on  a  policy  of  fire  insurance  which  pro- 
vided that  f raudy  or  false  swearing  on  the  part  of  insured  in 
his  proofs  of  loss,  should  cause  a  forfeiture  of  all  claims  under 
the  policy,  evidence  held  to  show  that  insured  in  proofs  of  loss 
knowingly  overstated  the  value  of  property  destroyed,    p.  679. 

2.  Appeal. — Review, — Denial  of  New  Trial, — Verdict  Supported 
by  Obviously  False  Testimony, — Duty  of  Trial  Judge, — ^In  an 
action  on  a  fire  policy  which  provided  that  fraud  or  false 
swearing  by  insured  in  making  proofs  of  loss  should  cause  a 
forfeiture  of  all  claims  under  the  policy,  where  it  was  obvious 
from  the  evidence  that  insured  in  his  proofs  of  loss  had  know- 
ingly overstated  the  value  of  the  goods  destroyed,  held  that  the 
trial  judge  should  not  have  permitted  the  verdict  supported 
by  sudi  evidence  to  stand,  but  in  the  performance  of  his  whole 
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duty  should  have  granted  a  new  trial,  especially  as  his  failure 
in  l^is  respect  could  not,  under  the  circumstances,  be  corrected 
on  appeal,    p.  682. 

3.  Appeal. — Review. — Instruetums. — Invading  Province  of  Jury, 
— A  requested  instruction  that  the  jury  "cannot  rightly  brush 
aside''  certain  testimony,  was  properly  refused  as  invading 
the  province  of  the  jury.    p.  683. 

4.  Evidence. — Writing  in  Course  of  Business. — Weight, — ^Writ- 
ings made  by  a  party  in  the  course  of  a  business  transaction, 
at  the  time  the  events  are  transpiring,  are  much  more  satis- 
factory evidence  than  the  oral  statements  of  a  party  after 
controversy  has  arisen,  and  after  he  has  become  biased  and 
excited  by  the  controversy,    p.  683. 

5.  Insuraj^CE. — Fire  Insurance. — Insurer's  Denial  of  Liability, 
— Recovery  of  Attorney's  Fees  by  Insured. — Statute. — Section 
4622g  Bums  1914,  Acts  1911  p.  525,  confers  upon  insured  the 
right  to  recover  a  reasonable  amount  for  attorney's  fees  only 
where  there  is  a  dispute  as  to  the  amount  of  loss,  and  where, 
after  preliminary  proofs  of  loss  and  demand  for  an  appraise- 
ment, the  selection  of  appraisers  and  their  failure  to  agree,  the 
selection  of  a  second  set  of  appraisers  to  select  a  second  um- 
pire within  the  time  prescribed,  and  is  not  applicable  where 
liability  is  wholly  denied,    p.  684. 

6.  Insurance.  —  Fire  Insurance. — Fraud  by  Injured.  —  For- 
feiture of  Policy. — Return  of  Premiums. — Insurer  was  not  re- 
quired to  tender  back  to  insured  the  premiums  which  he  had 
paid  in  order  to  defend  an  action  on  the  policy  on  the  ground 
of  insured's  fraud  in  swearing  falsely  in  his  proofs  of  loss  as 
to  value  of  property  destroyed,  the  policy  providing  that  such 
fraud  should  cause  a  forfeiture  of  all  claims  under  the  policy, 
p.  685. 

From  Owen  Circuit  Court;  Robert  W.  Miers,  Judge. 

Action  by  Ezekiel  Paggett  against  the  American  In- 
surance Company,  of  Newark,  New  Jersey.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.  Reversed. 

Bamberger,  Peters  and  Morthland  and  Homer  Elliot, 
for  appellant. 
Hickam  &  Hicham,  for  appellee. 

McMahan,  C.  J. — ^Action  by  appellee  on  a  fire  insur- 
ance policy.  From  a  judgment  in  favor  of  appellee,  ap- 
pellant prosecutes  this  appeal,  and  for  error  assigns 
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the  action  of  the  court  in  overruling  its  motion  for  a 
new  trial. 

The  first  contention  of  appellant  is  that  the  verdict  is 
not  sustained  by  sufficient  evidence.  The  policy  sued  on 
provides  that  any  fraud,  or  attempt  at  fraud,  or  false 
swearing  on  the  part  of  the  insured,  either  in  his  proofs 
of  loss  or  otherwise!  shall  cause  a  forfeiture  of  all  claims 
under  said  policy. 

The  property  covered  by  the  policy  and  destroyed  by 
the  fire  was  household  goods ;  the  only  article  of  any  par- 
ticular value  being  a  piano,  which  cost  $325  about  three 
months  before  the  fire.  In  appellee's  verified  proof  of 
loss  he  itemized  the  property  destroyed  and  fixed  the 
value  of  each  item,  the  aggregate  value  being  therein 
given  at  $786.78.  Later,  in  accordance  with  the  terms 
of  the  policy,  he  was  examined  under  oath  concerning 
the  property  destroyed  and  its  value.  He  also  testified 
as  a  witness  on  the  trial. 

Appellant  contends  that  the  appellee  in  his  proof  of 

loss  and  in  his  examination  before  trial  and  at  the  trial 

attempted  to  perpetrate  a  fraud  upon  it  and  was 

1.  guilty  of  false  swearing,  in  that  he  wilfully  and 
falsely  stated  under  oath  the  value  and  cost  of 
certain  property  destroyed.  The  particular  items  about 
which  it  is  claimed  that  appellee  so  stated  being  six  din- 
ing room  chairs,  which  appellee  stated  were  worth  $9.50, 
and  that  he  paid  that  amount  for  them;  two  rocking 
chairs,  one  of  which  he  says  cost  $8.65  and  the  other 
$6.15 ;  one  9  x  12  rug,  for  which  he  said  he  paid  $16.75 ; 
and  one  dresser  for  which  he  said  he  paid  $29.65.  This 
dresser  was  purchased  from  Harris  Brothers,  and  the 
other  items  mentioned  were  purchased  from  the  Hartman 
Furniture  Company.  Both  of  these  companies  were  mail 
order  houses  doing  business  at  Chicago,  Illinois.  Appellee 
testified  positively  both  before  and  at  the  trial  that  these 
articles  were  of  the  value  so  stated,  and  that  he  so  fixed 


680         APPELLATE  COURT  OF  INDIANA, 

American  Ins.  Co.  v.  Paggett — 73  Ind.  App.  677. 

the  values  for  the  reason  that  each  of  them  cost  him 
the  amount  stated,  and  at  the  time  of  the  lire  they  were 
worth  what  he  paid  for  them;  that  he  knew  what  he 
paid  for  each  item  and  could  not  be  mistaken  as  to  the 
cost.  Appellant  produced  and  introduced  in  evidence 
appellee's  written  order  which  he  sent  to  Hartman 
Furniture  Company,  in  which  he  ordered  four  dining 
room  chairs,  each  costing  ninety-three  cents ;  two  rock- 
ing chairs  costing  $3.95  each,  and  one  Washburn  rug 
9x12  costing  $5.15,  aggregating  $16.77.  The  records 
of  the  Hartman  Furniture  Company,  showing  the  re- 
ceipt and  shipment  and  cost  of  these  items,  and  the  bill 
of  lading  issued  by  the  railroad  showing  therein  receipt 
and  shipment,  were  introduced  in  evidence.  Appellee's 
written  order  to  Harris  Brothers  for  the  dresser  was  in- 
troduced in  evidence,  showing  the  cost  to  be  $10.70.  A 
letter  from  appellee  to  Harris  Brothers,  written  to  them 
a  month  after  the  order  was  written,  was  introduced  in 
evidence  and  refers  to  the  dresser  and  states  that  the 
price  of  the  same  was  $10.70.  The  records  of  Harris 
Brothers  showing  shipment  of  the  dresser,  the  price 
$10.70,  and  the  bill  of  lacling  issued  by  the  railroad  for 
the  same  were  also  introduced  in  evidence.  This  writ- 
ten evidence  made  at  the  time  the  articles  mentioned 
were  purchasd  before  any  controversy  arose  as  to  their 
value,  and  at  a  time  when  there  was  no  inducement  to 
falsify,  we  are  constrained  to  say,  conclusively  shows 
that,  instead  of  appellee  purchasing  six  dining  room 
chairs  costing  $9.50,  he  purchased  four  at  a  cost  of 
$3.72 ;  two  rocking  chairs  bearing  the  same  factory  and 
catalogue  number  each  costing  $3.95  instead  of  $8.65 
and  $6.15;  one  9x12  rug,  costing  $5.15  instead  of 
$15.75 ;  and  one  dresser  costing  $10.70  instead  of  $29.65. 
This  dresser  was  purchased  on  the  installment  plan, 
$2.50  being  paid  at  the  time  it  was  ordered  in  February, 
1917,  and  the  last  payment  of  one  dollar  was  made  Oc- 
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tober  17,  1917,  six  weeks  after  the  proofs  of  loss  were 
made  and  less  than  one  week  after  his  examination 
under  oath.  We  thus  have  appellee's  written  order  for 
the  dresser  dated  January  5,  1917,  his  letter  of  Febru- 
ary 16,  1917,  wherein  he  said  the  cost  of  the  same  was 
$10.70.  Payments  were  made  from  time  to  time  and, 
on  October  17,  1917,  he  made  the  final  payment;  yet, 
in  his  proof  of  loss  dated  September  6,  1917,  he  says 
the  dresser  is  worth  $29.65.  In  his  examination  taken 
October  11,  he  makes  oath  that  it  is  worth  $29.65,  be- 
cause that  is  what  he  paid  for  it,  and  again  on  the  trial 
of  the  case  we  find  him  again  stating  uiider  oath  that 
its  value  is  the  same  because  it  cost  him  that  amount. 
He  is  positive  in  his  statements  and  emphasizes  it  by 
saying  that  he  cannot  be  mistaken,  because  he  sent 
Harris  Brothers  a  check  for  that  amount,  notwithstand- 
ing his  written  order  wherein  he  says  he  sent  $2.50. 
After  the  introduction  of  all  this  evidence,  after  appellee 
had  seen  his  written  orders  and  letters,  wherein  he  over 
his  own  signature  conclusively  fixes  the  cost  of  the  items, 
he  takes  the  witness  stand  in  rebuttal,  but  makes  no  at- 
tempt to  deny  this  evidence,  makes  no  attempt  to  ex- 
plain his  oral  statement,  or  admitting  his  error,  on  the 
ground  of  forgetfulness.  It  would  thus  appear  that, 
even  after  his  attention  had  been  called  to  his  written 
orders  and  letters,  and  refreshing  his  recollection 
thereby,  he,  by  his  silence,  reaffirmed  his  former  un- 
truthful statements  and  testimony  as  to  the  cost,  when 
he  must  have  known  to  a  certainty  that  his  testimony 
on  this  subject  was  absolutely  false.  The  larger  part 
of  his  household  furniture  was  purchased  from  his 
mother  and  sister,  and,  in  view  of  this  evidence,  we  are 
justified  in  assuming  that  the  values  placed  upon  it  are 
as  fictitious  and  excessive  as  the  values  placed  upon  the 
articles  purchased  from  Harris  Brothers  and  the  Hart- 
man  Furniture  Company.     This  is  not  a  case  like  Sisk  V. 
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American,  etc.,  Ins.  Co.  (1902),  95  Mo.  App.  695,  69 
S.  W.  687,  cited  by  appellee,  where  it  is  said  that  the 
plaintiff  ''had  a  better  knowledge  of  the  quantity  and 
value  of  the  goods  than  any  one  else  could  have."  There 
the  owners  gave  their  estimates  of  the  value ;  no  better 
proof  was  there  available;  the  defendant  in  that  case 
offered  no  evidence  whatever  and,  as  said  by  the  court : 
"There  is  not  a  ray  of  testimony  anywhere  to  be  found 
in  the  record  that  intimates  that  the  loss  was  not  an 
honest  one,  *  *  *  or  that  the  goods  were  of  less 
value  than  that  placed  upon  them  by  the  plaintiffs." 
The  instant  case  is  not  one,  as  appellee  would  have  us 
hold,  where  he  innocently  misstated  the  value  of  his 
property.  It  is  a  case  where  he  knowingly  and  inten- 
tionally misstated  material  facts  bearing  upon  the  value 
of  the  property  destroyed.  The  jury  by  their  verdict 
found  that  the  value  of  the  property  destroyed  was  $450. 
According  to  the  undisputed  testimony  of  appellee,  if 
believed,  the  value  of  this  property,  not  including  the 
above-mentioned  items,  was  $716.88,  and  appellee  was 
entitled  to  a  verdict  for  the  face  value  of  his  policy — 
$600.  Accepting  the  value  of  the  piano  as  $325,  as 
testified  to  by  appellee  and  about  which  tliere  is  little 
or  no  dispute,  we  find  that  the  jury  allowed  appellee 
$125  as  being  the  value  of  the  property  destroyed  when 
its  value  as  testified  to  by  appellee  was  $461.78. 

While  we  do  not  reverse  this  case  upon  the  evidence, 
we  have  felt  constrained  to  enter  into  a  discussion  of  the 

evidence  in  order  that  the  trial  judge  in  event 
2.    that  the  case  is  again  tried  may  be  impressed 

with  the  necessity  of  performing  his  whole  duty, 
and  not  permit  a  verdict  to  stand  where  supported  by 
such  evidence  as  supports  the  verdict  now  under  con- 
sideration. This  is  a  case,  if  there  ever  was  one,  where 
the  trial  judge  should  without  hesitation  have  set  aside 
the  verdict  and  granted  a  new  trial.    This  is  a  respon- 
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sibility  he  cannot  shift.  A  failure  on  his  part  to  do  his 
duty  in  this  regard  cannot  be  corrected  by  this  court 
on  appeal. 

Appellant  contends  that  the  court  erred  in  admitting 
in  evidence  a  letter  written  by  appellee's  attorneys  to 
appellant,  and  dated  August  29,  1917.  No  part  of  this 
letter  should  have  been  admitted  in  evidence.  Without 
setting  it  out,  it  is  sufficient  to  say  that  it  was  highly 
prejudicial  to  the  rights  of  appellant,  and  that  its  in- 
troduction in  evidence  was  reversible  error.  The  next 
contention  is  that  the  court  erred  in  refusing  to  ^ve 
instruction  No.  18  tendered  by  appellant.    This 

3.  instruction  was  to  the  effect  that  the  testimony 
of  a  disinterested  witness,  supported  by  written 

evidence  made  at  a  time  when  there  was  no  occasion  to 
distort  the  truth,  and  that  the  jury  "cannot  lightly  brush 
aside  such  testimony"  unless  it  has  been  met  with  evi- 
dence of  equally  convincing  force.  As  suggested  by 
appellee,  we  think  the  expression  telling  the  jury  that 
it  "cannot  lightly  brush  aside  such  testimony,"  invaded 
the  province  of  the  jury.  There  was  no  error  in  the 
action  of  the  court  in  refusing  to  give  the  same.  This 
objection,  however,  would  have  been  cured  if  it  had  told 
the  jury  that  it  should  not,  instead  of  could  not,  lightly 
brush  it  aside. 

Writings  made  by  a  party  in  the  course  of  a  business 

transaction,  at  the  time  the  events  are  transpiring,  are 

much  more  satisfactory  evidence  than  the  oral 

4.  statements  of  a  party  after  a  controversy  has 
arisen,  and  after  the  party  has  become  biased, 

heated  and  excited  by  that  controversy.  Foster  v.  Ohio, 
etc,  Mining  Co.  (1883),  17  Fed.  130.  In  Whitaker  v. 
Parker  (1876),  42  Iowa  585,  it  was  held  that  the  court 
may  properly  inform  the  jury  that  a  writing  is  entitled 
to  more  weight  than  statements  founded  merely  on 
memory.    A    similar    instruction    was    approved    in 
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Anderson  V.  Tribble  (1881),  66  Ga.  584.  Some  mem- 
ories are  like  sieves  and,  as  said  by  the  court  in  Miller 
V.  Gotten   (1848),  5  Ga.  341,  349:     "I  would  sooner 

■ 

trust  the  smallest  slip  of  paper  for  truth  than  the 
strongest  and  most  retentive  memory  ever  bestowed  on 
mortal  man." 

Complaint  is.  made  of  instruction  No.  7,  wherein  the 

court  instructed  the  jury  that  §4622g  Bums  1914,  Acts 

1911  p.  525,  was  applicable  and,  in  the  event  the 

ft 

5.  jury  found  for  appellee,  they  should  add  thereto 
a  reasonable  amount  for  attorney  fees.  Where 
policies  require  preliminary  proofs  of  loss,  this  statute 
makes  certain  provisions  as  to  such  proofs,  and  further 
provides  that  if,  after  the  game  shall  be  made,  there  is 
a  failure  to  agree  on  the  amount  of  damage,  either 
party  may  demand  an  appraisement.  After  setting  out 
the  procedure  in  the  appraisement,  the  statute  provides 
that :  "Should  there  be  a  failure  to  select  such  umpire 
in  the  time  herein  fixed,  or  should  there  be  a  failure  to 
agree  on  the  loss  sustained  by  the  insured  within  the 
time  herein  expressed,  then  two  other  competent  and 
disinterested  appraisers  shall  be  named  within  the  time 
and  manner  as  the  first  appraisers,  who  shall  proceed 
in  the  same  manner  as  the  first-named  appraisers,  to 
estimate  the  loss  of  the  insured  and  selection  of  the  um- 
pire, and  upon  failure  to  select  such  second  umpire 
within  the  time  herein  specified,  the  insured  shall  have 
a  right  to  institute  suit  to  recover  any  loss  sustained 
under  such  policy,  with  reasonable  attorneys  fees 
*  *  *."  This  section  is  not  applicable  to  a  cftse  like 
this,  where  all  liability  under  the  policy  is  denied.  The 
right  to  recover  attorney's  fees  is  conferred  only  in  a 
case  where  liability  is  not  wholly  denied,  and  where, 
after  preliminary  proofs  of  loss  and  demand  for  an 
appraisement,  the  selection  of  appraisers  and  their  fail- 
ure to  agree,  the  selection  of  a  second  set  of  appraisers 
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and  their  disagreement,  there  is  a  failure  of  the  second 
set  of  appraisers  to  select  a  second  umpire  within  the 
time  prescribed.  Springfield,  etc.,  Ins.  Co.  V.  Fields 
(1916),  185  Ind.  230,  113  N.  E.  756.  Appellee  was 
not  under  the  facts  entitled  to  recover  attorney's  fees 
and  the  giving  of  said  instruction  was  error. 

Instruction  No.  15,  tendered  by  appellant  to  the  effect 
that  appellant  was  not  required  to  tender  back  to  ap- 
pellee the  premium  he  had  paid  in  order  to  defend 

6.  on  the  ground  of  fraud,  was  a  proper  instruction 
and  should  have  been  given.  Its  refusal  was 
error.  We  have  examined  all  the  other  instructions  ten- 
dered and  refused  of  which  complaint  is  made,  and  are 
of  the  opinion  that  they  were  sufficiently  covered  by  tiie 
instructions  given. 

Judgment  reversed,  with  directions  to  grant  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Dausman,  J.,  concurs  in  so  far  as  the  opinion  relates 
to  the  admission  of  evidence,  the  giving  and  refusal  to 
give  instructions. 


Lowe  et  al.  v.  City  of  Monticello. 

[No.  10,484.     Filed  October  15,  1920.] 

1.  Dedication. — Street. — User  of  Way, — Acquiesceviee  of  Own' 
era. — Where  a  strip  of  gri'ound  for  more  than  twenty  years  had 
been  used  as  a  way  of  ingress  and  egress  to  certain  elevators 
and  a  mill,  and  as  a  public  connecting  way  between  two  streets, 
and  by  the  general  public  for  traveling  purposes,  both  by 
pedestrians  and  vehicles,  all  with  the  knowledge,  consent  and 
acquiescence  of  the  successive  owners  of  the  abutting  land,  of 
which  the  strip  in  controversy  was  originally  a  part,  and  had 
been  improved  as  a  way  by  certain  of  the  owners,  and  by  the 
town  and  city,  such  strip  was  dedicated  for  a  public  way. 
p.  691. 

2.  Dedication. — Streets. — Taxation. — Effect, — ^The  fact  that  a 
strip  of  ground  dedicated  for  a  public  way  continued  upon  the 
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tax  duplicates,  and  was  assessed  both  for  state  and  county 
taxes,  and  for  street  improvements,  did  not  deprive  the  public 
of  the  rigrhts  which  they  had  acquired  by  reason  of  the  dedica- 
tion,   p.  691. 

From  White  Circuit  Court;  James  P.  Wason,  Judge. 

Action  by  the  City  of  Monticello  against  John  C. 
Lowe  and  another.  From  a  judgment  for  plaintiff,  the 
defendants  appeal.    Affirmed. 

L.  D.  Carey,  George  W.  Julian  and  Leander  D.  Boyd, 
for  appellants. 
Addison  K.  Sills,  Jr.,  for  appellee. 

Nichols,  J. — ^Action  by  appellee  against  appellants 
to  enjoin  them  against  obstruction  of  an  alleged  public 
way  described  in  the  complaint. 

There  was  a  trial  by  the  court  and  special  findings 
of  fact,  from  which  it  appears  that  appellee  is  a  city  of 
the  fifth  class,  and  that,  at  the  time  of  the  commence- 
ment of  this  action,  appellants  Lowe  and  Lowe,  were  the 
owners  of  certain  lots  abutting  on  the  west  upon  Illinois 
street  in  said  city  and  upon  the  east  upon  an  alley,  and 
that  Loughry  Brothers  Milling  and  Grain  Company 
were  the  owners  of  certain  other  lots  immediately  to  the 
east  of  appellants'  lots  and  across  the  alley  therefrom, 
which  lots  of  the  grain  company  abut  to  the  east  on 
Main  street  in  said  city.  Appellants'  lots,  as  well  as  the 
grain  company's  lots,  are  located  immediately  north  of 
the  Pittsburgh,  etc..  Railway  Company's  tracks.  Larkin 
Lowe,  father  of  appellants,  became  the  owner  of  appel- 
lants' lots  in  1888  and  continued  to  own  the  same  until 
his  death  in  1907.  After  his  death  his  heirs  conveyed 
said  lots  to  his  widow,  who  thereafter  continued  to  own 
and  possess  the  same  until  the  year  1917,  when  she  con- 
veyed the  same  to  appellants,  who  have  ever  since  con- 
tinued the  owners  and  in  possession  thereof.  That 
sometime  prior  to  the  year  1870,  there  was  located  upon 
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said  lots  a  grain  elevator  used  for  buying  grain  and 
other  produce  from  the  general  public.  It  was  located 
at  the  southwest  comer  of  said  lots  immediately  east 
of  and  adjacent  to  Illinois  street,  and  north  of  the  Pitts- 
burgh, etc.,  Railway  Company,  the  tracks  of  which  run 
in  an  easterly  and  westerly  direction.  The  distance 
from  Illinois  street  to  Main  street,  being  across  appel- 
lants' lots  and  across  the  grain  company's  lots  from  east 
to  west,  is  348  feet.  About  1895  Larkin  Lowe  erected 
upon  the  real  estate  owned  by  him  a  gristmill,  which  is 
forty  feet  north  of  the  north  line  of  the  elevator  men- 
tioned above  and  abutting  upon  Illinois  street.  The 
only  entrance  to  this  gristmill  was  on  the  south  side 
thereof  while  the  business  with  said  elevator  was  trans- 
acted on  the  north  side  thereof.  In  1883  the  Loughrys 
purchased  the  tract  of  land  now  owned  by  the  grain 
company,  entered  into  the  possession  thereof,  and 
erected  a  large  mill  and  elevator  which  was  used  for  the 
purpose  of  manufacturing  flour  and  other  products  of 
cereal,  and  for  buying  and  selling  grain  and  other  farm 
products  from  and  to  the  general  public,  which  mill  and 
elevator  have  been  in  actual  and  continuous  operation 
ever  since  they  were  erected.  The  scales  and  dumps  in 
connection  with  the  .elevator  were  on  the  north  side 
thereof.  For  a  long  time  prior  to  the  erection  of  the 
mill  and  elevator  by  Loughry  Brothers  there  was  Tm 
open  way  leading  from  Illinois  street  immediately  north 
of  appellants'  elevator  and  which  extended  in  an  easterly 
direction  across  appellants'  tract  and  other  lands  to 

m 

Main  street.  Since  1868  it  was  used  by  the  traveling 
public  for  all  purposes  and  all  kinds  of  travel  by  foot 
passengers  and  all  kinds  of  vehicles.  In  1871  a  cob 
house  was  erected  north  and  a  little  east  of  appellants' 
elevator  with  an  open  space  between  them ;  to  the  east 
of  this  cob  house  was  a  lumber  yard  and  a  hay  bam, 
and  the  business  of  selling  lumber  at  said  yard  was  car^ 
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ried  on  from  the  year  1888,  and  said  places  of  business 
were  approached  over  the  open  space  or  way.  The 
ground  extending  east  and  west  from  Illinois  strt^t  to 
the  alley  and  lying  between  the  elevator  on  the  south 
side  and  the  cob  house  and  lumber  yard  on  the  north 
side,  was  used  by  the  owners  and  operators  of  said  ele- 
vator, cob  house  and  lumber  yard  in  connection  with, 
and  for  the  purpose  of,  carrying  on  their  business  with 
the  public,  and  was  used  by  the  patrons  of  said  com- 
panies as  the  way  of  approach  and  departure  from  said 
places  of  business,  and  over  said  grounds  was  the  only 
way  of  ingress  and  egress  thereto  without  rearrange- 
ment of  the  entrances.  The  tract  of  ground  in  dispute 
is  a  part  of  said  ground.  After  the  erection  by  the 
Loughrys  of  their  mill  and  elevator,  which  was  in  the 
year  1888,  said  way  continued  as  a  public  way  running 
from  Illinois  to  Main  street  across  the  lands  now  owned 
by  appellants  and  the  lands  owned  by  the  Loughrys, 
the  same  being  immediately  north  of  the  elevator  on  the 
Lowe  tract  and  immediately  north  of  the  elevator  on 
the  Loughry  tract ;  that  such  way  was  so  arranged  with 
the  knowledge  and  consent  of  Larkin  Lowe,  who  was 
then  the  owner  of  the  tract  now  owned  by  appellants, 
and  the  Loughrys  who  then  owned  the  tracts  now 
owned  by  the  grain  company,  and  since  said  time  the 
general  public  has  continuously,  openly  and  notoriously 
used  said  public  way  as  a  thoroughfare  and  public  high- 
way, for  all  traveling  purposes,  both  by  foot  passengers 
and  vehicles  of  all  kinds  and  description,  and  that  the 
same  has  been  so  used  continuously  as  a  thoroughfare 
from  said  Main  street  to  the  Lowe  elevator,  and  in  com- 
ing from  Illinois  street  to  said  elevator,  and  in  coming 
from  Illinois  street  to  the  grain  company's  mill  and 
elevator,  and  in  coming  from  Main  street  to  the 
grain  company's  mill  and  elevator  and  that  the 
same    has    been    used    by    the    general    public    as 
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a  thoroughfare  from  Main  street  to  Illinois  street, 
and  by  persons  who  had  no  business  to  trans- 
act with  either  of  said  elevators.  Such  use  by  the 
general  public  was  with  the  knowledge,  consent  and 
acquiescence  of  the  owners  of  the  tracts  and  without 
any  objections  from  them.  Larkin  Lowe,  father  of  ap- 
pellants, openly  invited  the  public,  since  the  year  1888 
up  to  the  time  of  his  death,  to  use  said  way  as  a  public 
thoroughfare,  and  made  no  objections  whatever  to  such 
use  thereof,  but  stood  by  and  knowingly  permitted  the 
public  to  use  the  same,  and  the  same  has  been  so  used  as 
a  public  way  since  the  death  of  said  Larkin  Lowe  until 
the  present  time.  At  the  time  of  the  erection  of  the 
Lowe  elevator,  there  was  no  driveway  across  said  tract 
from  east  to  west,  but  thereafter  a  vacant  space  between 
the  buildings  on  the  north  side  thereof  and  the  build- 
ings  on  the  south  side  thereof  was  used  by  the  owners 
of  said  property  in  carrying  on  their  business,  and  used 
by  the  public  to  transact  business  with  said  elevator, 
lumber  yard  and  coal  sheds,  and  other  places  not  ad- 
joining or  abutting  on  said  way.  There  was  no  other 
way  of  ingress  or  egress  to  said  places  of  business  ad- 
joining and  abutting  thereon,  and  the  business  could 
not  have  been  carried  on  had  the  way  been  closed  with- 
out a  rearrangement  of  the  entrances.  After  the  open- 
ing of  said  way,  other  buildings  were  erected  from  time 
to  time  thereafter  by  the  owners  of  the  respective  tracts, 
with  regard  to  the  public  thoroughfare  and  abutting 
thereon,  and  with  this  as  the  only  means  of  ingress  and 
egress,  each  of  which  improvements  was  made  with  the 
full  knowledge  of  the  owners  of  each  of  the  tracts  in- 
volved at  a  cost  of  many  thousands  of  dollars,  which 
buildings  are  of  a  permanent  and  lasting  nature,  and 
will  be  made  less  valuable  if  the  way  is  closed.  Said 
thoroughfare  has  had  since  1888  a  well-defined  course 
Vol.  73—44 
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across  appellants'  land,  and  the  same  has  been  graded 
and  improved  from  time  to  time  by  the  use  of  gravel, 
cinders  and  crushed  rock,  which  improvement  was  done 
by  the  owners  of  each  of  said  tracts  over  which  it 
passed,  and  by  appellee  city  at  its  expense.  Larkin 
Lowe,  father  of  appellants  as  aforesaid,  dedicated  said 
open  way  to  the  general  public  as  a  public  thoroughfare 
and  street.  About  four  years  ago  appellants  dismantled 
and  removed  tiie  machinery  in  said  elevator  and  mill. 
Since  that  time  the  buildings  have  not  been  used  for  any 
purpose.  Since  said  dedication  by  Larkin  Lowe  the 
same  has  been  accepted  by  the  public  as  a  thoroughfare 
and  has  been  used  by  the  general  public  as  a  street. 
No  lots  have  been  sold  with  reference  to  said  way.  In 
the  year  1896  the  board  of  trustees  of  Monticello  caused 
the  improvement  of  Illinois  street,  and  for  that  purpose 
assessed  appellants'  real  estate,  including  that  part 
thereof  embraced  in  the  open  way,  and  the  full  area  of 
said  land  was  owned  by  appellants  and  has  been  assessed 
since  1890  for  state,  county,  town  and  city  taxes,  with- 
out reduction  for  any  street,  and  the  taxes  have  been 
paid.  At  the  conmiencement  of  this  action  appellants 
were  in  the  act  of  constructing  and  building  a  fence 
across  said  way,  which  fences,  if  constructed,  would 
have  completely  closed  said  street  to  the  public  and 
would  have  prevented  any  travel  thereof  by  the  public 
to  the  irreparable  injury  of  the  public. 

The  court  states  its  conclusions  of  law  (1)  that  the 
law  is  with  the  appellee,  and  (2)  that  appellee  is  enti- 
tled to  an  injunction  as  prayed  for,  enjoining  appellants 
and  each  of  them  in  any  manner  from  obstructing  and 
interfering  with  the  use  of  the  street,  a  description  of 
which  is  contained  therein,  and  enjoining  them  from 
the  erection  of  the  fences  or  any  obstruction  across  such 
street.    There  were  exceptions  to  the  conclusions  of  law, 
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and  a  motion  for  a  new  trial  by  appellants,  which  was 
overruled. 

It  is  contended  by  appellants  that  the  court's  finding 
is  not  sustained  by  the  evidence,  but  we  hold  that  there 
is  evidence  to  sustain  the  foregoing  statement  of 
1.  the  substance  of  the  findings,  and  from  this  state- 
ment it  appears  that  the  strip  of  ground  in  con- 
troversy for  more  than  twenty  years  before  the  brins^ng 
of  this  action  had  been  used  as  a  way  of  ingress  and 
egress  by  the  general  public  to  the  two  elevators  men- 
tioned, and  to  the  mill,  and  as  a  public  way  connecting 
Illinois  street  with  Main  street,  and  by  the  general  pub- 
lic for  traveling  purposes,  both  by  foot-passengers  and 
vehicles,  all  with  the  knowledge,  consent  and  acquies- 
cence of  the  successive  owners  of  the  abutting  land,  and 
that  the  strip  had  been  improved  by  the  father  of  ap- 
pellants, by  the  Loughry  Brothers,  who  owned  the  land 
to  the  west,  and  by  the  town  and  city  of  Monticello. 
These  facts,  together  with  the  other  facts  stated  above, 
are  sufficient  to  establish  a  dedication  of  the  ground  in 
controversy  for  the  purposes  of  a  public  way.  The 
principles  involved  have  been  clearly  discussed  in  the 
following  cases,  each  of  which  determines  the  law 
against  appellants,  to  wit:  Cleveland,  etc.,  R.  Co.  V. 
Christie  (1912),  178  Ind.  691,  100  N.  E.  299;  Pitts- 
burgh, etc.,  R.  Co.  V.  Tovm  of  Crown  Point  (1898),  150 
Ind.  536,  50  N.  E.  741 ;  City  of  Indianapolis  V.  Kings- 
bury (1885),  101  Ind.  200,  51  Am.  Rep.  749;  Cleveland, 
etc.,  R.  Co.  V.  Wheeler  (1912),  52  Ind.  App.  704,  92  N. 
E.  988. 

Nothing  can  be  gained  by  a  further  discussion  thereof 

in  this  opinion. 

Appellants  call  our  attention  to  the  fact  that  the 

ground  continued  upon  the  tax  duplicates  and 

2«    was  assessed  both  for  state  and  county  taxes  and 

for  street  improvements,  but  these  facts  would 
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not  deprive  the  public  of  the  rights  which  they  had 
acquired  by.  reason  of  the  dedication.    Rhodes  V.  Taivn 
of  Brighttvood  (1896),  145  Ind.  21,  43  N.  E.  942. 
The  judgment  is  affirmed. 


Thornburg  v.  Lawrence  et  al. 

[No.  9,895.    Filed  May  28,  1919.    Rehearing  denied  October  10, 
1919.    Transfer  denied  October  15,  1920.] 

1.  Appeal.  —  Questions  Presented.  —  Refusal  of  Instructions,  — 
Failure  of  Brief  to  Show  Exceptions  Below. — Specifications  in 
a  motion  for  new  trial  predicating  error  on  the  refusal  of 
tendered  instructions  cannot  be  considered  on  appeal  where 
appellant's  brief  fails  to  show  that  any  exception  was  taken  to 
the  action  of  the  trial  court  in  refusing  such  instructions, 
p.  694. 

2.  Pledges. — Pledge  Securing  Payment  of  Purchase  Money. — 
Contract. — Construction. — A  contract  for  the  sale  of  a  new 
automobile  under  which  the  buyer  agreed  to  pay  a  stipulated 
amount  in  cash,  and  in  addition  thereto  to  give  an  old  car, 
and  which  further  provided  that,  if  the  seller  could  not  sell 
the  old  car  for  at  least  $200  within  three  months,  the  buyer 
was  to  pay  $200  in  cash  and  be  given  possession  of  such  car, 
amounted  to  an  agreement  to  extend  to  the  buyer  a  credit  for 
three  months  for  the  $200  balance  of  purchase  price,  during 
which  time  the  seller  would  endeavor  to  sell  for  him  the  old 
car,  and,  ui>on  failure  to  do  so,  the  buyer's  promise  to  pay 
the  $200  became  absolute,  upon  being  given  reasonable  notice, 
and  his  right  to  repossess  himself  of  the  old  car  accrued  only 
after  payment  or  tender  of  that  amount,    p.  695. 

3.  Sales. — Contract, — Terms. — Notice  of  Failure  to  Sell. — Time 
for  Giving. — ^Where  a  contract  for  the  sale  of  a  new  automobile 
provided  that  the  seller  would  endeavor  to  sell  the  buyer's  old 
automobile  within  three  months,  and  that  upon  failure  to  do 
so  the  buyer's  liability  for  balance  of  purchase  price  became 
absolute,  but  fixed  no  time  within  which  the  seller  should  notify 
the  buyer  of  failure  to  sell,  notice  of  such  fact,  given  to  the 
buyer  within  a  reasonable  time  after  the  three  months  al- 
lowed for  sale  had  elapsed,  would  be  sufficient,  as  time  was  not 
the  essence  of  the  contract,    p.  695. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 
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Action  by  Oliver  H.  Lawrence  and  another  against 
Willis  W.  Thornburg.  From  a  judgment  for  plaintiffs, 
the  defendant  appeals.    Affirmed. 

Harley  A.  Logan,  for  appellant. 

L.  M,  Lauer  and  /.  W.  Kitch,  for  appellees. 

Enloe,  J. — ^This  was  an  action  begun  by  appellees 
and  against  the  appellant  to  recover  money  alleged  to 
be  due  them  upon  contract. 

The  facts  of  the  case  as  disclosed  by  the  record,  con- 
cerning which  there  is  no  controversy,  and  out  of  which 
the  action  arose  are  as  follows:  The  appellees,  Oliver 
H.  and  James  W.  Lawrence  are  brothers,  engaged  in 
the  business  of  selling  automobiles,  at  Plymouth,  Indi- 
ana, under  the  firm  name  and  style  of  Lawrence 
Brothers.  In  May,  1914,  they  were  agents  for  and  sell- 
ing the  Ford  automobile,  and  appellant  was  at  that  time 
the  owner  of  a  Buick  automobile.  On  May  29, 1914,  the 
appellant  and  appellees  entered  into  the  following  writ- 
ten contract,  viz.: 

"Articles  of  agreement  entered  into  by  and  be- 
tween Lawrence  Bros,  of  Pljonouth,  Ind.,  party  of 
the  first  part,  and  Willis  Thornburg  of  Pljrmouth, 
Ind.,  party  of  the  second  part, 

"Witnesseth:  Party  of  first  part  agrees  to  sell 
to  party  of  second  part  a  Ford  automobile  for  the 
consideration  of  $565.00.  Party  of  second  part 
agrees  to  pay  $300.00  cash,  and  in  addition  thereto 
to  give  a  Buick  automobile  valued  at  $265.00,  which 
party  of  second  part  takes  at  that  valuation.  It  is 
further  agreed  that  in  case  party  of  first  part  can- 
not, or  does  not,  dispose  of  said  Buick  car  for  at 
least  $200.00  in  three  months  time  from  date  of  this 
agreement,  then  party  of  second  part  shall  pay  to 
party  of  first  part,  $200.00  cash,  at  tibe  expiration 
of  said  three  months,  and  shall  be  given  possession 
of  said  Buick  car. 

"Signed  this  29th  day  of  May,  1914. 

"Lawrence  Brothers. 
"W.  W.  Thornburg. 
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"It  is  further  agreed  that  should  first  party  make 
any  changes  in  the  above  mentioned  Buick,  it  shall 
become  the  property  of  the  first  party. 

"Lawrence  Brothers." 

The  Buick  car  not  having  been  sold  within  the  three 
months  specified  in  the  contract,  and  the  $200  not  hav- 
ing been  paid  by  appellant,  this  suit  was  begun  in  Janu- 
ary, 1915,  to  collect  said  sum,  and  also  to  collect  storage 
charges  on  said  car.  The  cause  was  submitted  to  a  jury 
for  trial,  which  returned  its  verdict  in  favor  of  appellees 
in  the  sum  of  $225  and,  over  appellant's  motion  for  a 
new  trial,  judgment  was  rendered  thereon. 

No  question  is  made  on  this  appeal  as  to  the  suffi- 
ciency of  any  of  the  pleadings,  and  the  only  error  as- 
signed and  relied  upon  for  a  reversal  is  the  alleged  error 
of  court  in  overruling  appellant's  motion  for  a  new  trial. 

The  causes  assigned  in  appellant's  motion  for  a  new 
trial  are:  (1)  That  the  verdict  is  not  sustained  by  suf- 
ficient evidence;  (2)  that  the  verdict  is  contrary  to  law; 
(3)  that  the  court  erred  in  refusing  to  give  instruction 
No.  2  tendered  by  appellant;  (4)  that  the  court  erred 
in  refusing  to  give  instruction  No.  3  tendered  by  ap- 
pellant. 

As  to  the  third  and  fourth  specifications  in  said  mo- 
tion, a  careful  reading  of  appellant's  brief  fails  to  dis- 
close that  any  exception  was  taken  to  the  action 

1.  of  the  court  in  refusing  to  give  said  tendered  in- 
struction, and  they  are  not,  therefore,  properly 
before  us  for  our  consideration. 

A  consideration  of  the  first  and  second  specifications 
of  error  in  said  motion  involves  the  construction  of  said 
contract  to  determine  whether  there  was  any  evidence 
to  support  the  verdict,  and  whether  the  same  was  or  was 
not  contrary  to  law. 

The  appellant  insists  that,  under  the  terms  of  the  con- 
tract between  the  parties  hereto,  the  payment  of  the 
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$200,  and  the  surrender  of  the  possession  to  ap- 

2.  pellant  of  the  Buick  car,  were  to  be  concurrent 
acts,  and  that  therefore,  before  the  appellees 

were  entitled  to  recover,  as  for  a  breach  of  this  contract, 
they  must  have  tendered  back  to  appellant  the  car  in 
their  possession  at  tiie  time  they  demanded  pajonent 
and,  failing  to  make  such  offer  or  tender,  they  could  not 
maintain  their  action.  As  sustaining  tiiis  proposition, 
counsel  for  appellant  has  cited  numerous  authorities, 
but  an  examination  of  them  discloses  that  they  are  not 
in  point ;  they  are  mostly  cases  of  sales  where  the  title 
of  some  purchased  article  passed  from  vendor  to  pur- 
chaser at  the  time  of  pajrment ;  but,  in  the  instant  case, 
the  title  to  the  Buick  automobile  in  question  did  not 
pass  and  vest  in  the  appellees  at  the  time  the  Ford  was 
purchased.  It  continued  at  all  times,  so  far  as  this  rec- 
ord discloses,  the  property  of  the  appellant,  and  was  only 
to  become  tiie  property  of  appellees  in  case  they,  ap- 
pellees, should  ''make  any  changes  in  the  above  men- 
tioned  Buick**  We  think  that,  under  a  fair  interpreta- 
tion of  this  contract,  it  simply  amounts  to  an  agreement 
to  extend  to  appellant  a  credit  of  three  months  for  the 
$200  mentioned  in  said  contract,  during  which  time  ap- 
pellees would  endeavor  to  sell  for  him  the  Buick  car  in 
question  and  pay  themselves  from  the  proceeds  of  such 
sale ;  and,  on  their  failure  to  sell  said  car  for  at  least  said 
sum  within  said  time,  then  appellant's  promise  to  pay 
$200  became  absolute,  upon  his  being  given  reasonable 
notice  of  that  fact,  and  his  right  to  repossess  himself 
of  said  Buick,  only  accrued  after  such  payment  or  ten- 
der by  him  to  appellees  of  said  sum. 

The  parties  did  not,  by  the  terms  of  this  contract,  fix 
any  time  within  which  appellees  should  notify  the  ap- 
pellant that  they  had  been  unable  to  sell  and  dis- 

3.  pose  of  said  automobile,  and  notice  of  such  fact 
given  to  appellant  a  reasonable  time  after  said 
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three  months  had  elapsed  would  be  sufficient,  as  time 
was  not  of  the  essence  thereof.  Bruce  v.  Smith  (1878) , 
44  Ind.  1. 

There  is  ample  evidence  in  the  record  to  support  the 
verdict,  and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial.    Judgment  affirmed. 


Leonard  Construction  Company  v,  Boening 

ET   AL. 

[No.  10,702.     Filed  March  30,  1920.] 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's  Compensa- 
tion Act  by  Sarah  Boening  and  others  against  the  Leonard  Con- 
struction Company.  From  an  award  for  applicants,  the  defend- 
ant appeals.    Affirmed. 

Sanders,  McKcuy,  Turner  &  Merrell  and  Charles  A.  Seott,  for 
appellant. 
D.  J,  Moran,  for  appellees. 

Nichols,  C.  J. — On  the  authority  of  American  Hominy  Co.  V. 
Davis  (1920),  74  Ind.  App.  — ,  126  N.  E.  703,  and  Munde  Foun- 
dry, etc.,  Co.  V.  Thompson  (1919),  70  Ind.  App.  157,  123  N.  E. 
196,  the  award  in  this  cause  is  affirmed. 


Security  Fire  Insurance  Company  v.  Taylor. 

[No.  10,717.    Filed  March  31,  1920.] 

From  Pike  Circuit  Court;  W.  D.  CurU,  Judge  Pro  Tern. 

Action  by  Joseph  Taylor  against  the  Security  Fire  Insurance 
Company.  From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Reversed. 

Rieha/rdson  &  Taylor,  for  appellant. 

Per  Curiam. — Judgment  reversed  on  confession  of  error. 
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Cain  School  Township  op  Fountain  County  v. 

foxworthy  et  al. 

[No.  10,311.    Filed  April  9,  1920.] 

From  Fountain  Circuit  Court;  /.  E.  Schoonover,  Judge. 

Action  by  Daniel  Foxworthy  and  others  against  Cain  School 
Township  of  Fountain  County.  From  a  judgment  for  plaintiffs, 
the  defendant  appeals.    Affirmed, 

A.  T.  Livengood,  for  appellant. 

0.  S.  Douglas  and  /.  F.  Davidson,  for  appellees. 

Dausman,  J. — The  appellees  instituted  this  action  to  foreclose 
their  statutory  lien  on  real  estate  owned  by  appellant.  The  board 
of  trustees  of  the  town  of  Hillsboro,  by  resolution,  ordered  the 
construction  of  a  cement  sidewalk  on  Davidson  street.  One  of 
the  tracts  of  real  estate  abutting  the  iiQprovement  and  contain- 
ing 3.75  acres  is  owned  by  appellant.  The  averments  of  the  com- 
plaint are  exactly  the  same  as  the  averments  of  the  complaint  in 
Cain  School  Tp.  v.  Snyder  (1920),  ante  140,  126  N.  E.  686,  except 
as  to  proper  names  and  amount  involved.  Demurrer  to  complaint 
was  overruled  and  appellant  refused  to  plead.  Judgment  for 
appellees  in  the  sum  of  $139.92.  The  questions  of  law  presented 
are  the  identical  questions  presented  in  the  Snyder  case,  and  on 
the  authority  of  that  case  the  judgment  herein  is  affirmed. 


O'Connell  v.  Louisville  and  Southern  Indiana 

Traction  Company  et  al.  . 

[No.  10,177.    Filed  December  19,  1919.     Rehearing  denied  April 

20,  1920.] 

From  Floyd  Circuit  Court;  Alexander  Dowling,  Special  Judge. 

Action  between  Margaret  M.  O'Connell  and  the  Louisville  and 
Southern  Indiana  Traction  Company  and  another.  From  the 
judgment  rendered,  O'Connell  appeals.    Affirmed, 

Laurent  A.  Douglass,  for  appellant. 

George  H.  Voight  and  George  H,  Hester,  for  appellees. 

Remy,  J. — The  question  involved  in  this  appeal  is  the  same  as 
that  presented  in  the  case  of  WUkie  V.  Reynolds  (1905),  34  Ind. 
App.  527,  72  N.  E.  179,  and  on  the  authority  of  that  case  the 
judgment  is  affirmed. 
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Saranac  Machine  Company  v.  Wirebounds 

Corporation. 

[No.  10,069.     Filed  January  16,  1920.     Rehearing  denied  April 

23,  1920.] 

From  St.  Joseph  Superior  Court;  G.  A.  Farabaugh,  Special 
Judge. 

Action  between  the  Saranac  Machine  Company  and  the  Wire- 
bounds  Corporation.  From  a  judgment  for  the  latter,  the  former 
appeals.    Affirmed, 

Howell  &  JoneSf  Cadey  &  Andrews  and  Miller  &  Bowling,  for 
appellant. 

Anderson,  Parker,  Crahill  &  Crumpacker  and  Dunne,  Murphy 
&  Dunne,  for  appellee. 

Per  Curiam. — Judgment  affirmed. 


Campbell  v.  Hattery. 

[No.  10,362.     Filed  April  28,  1920.] 

From  Hamilton  Circuit  Court;  Emeat  E.  Che,  Judge. 

Action   between   Amanda   J.    Campbell    and    Frank   Hattery. 
From  the  judgment  rendered,  the  former  appeals.    Affirmed* 

Gentry  &  Campbell,  for  appellant. 
Thomas  E.  Kane,  for  appellee. 

Per  Curiam. — Judgment  affirmed. 


Indiana  Natural  Gas  and  Oil  Company  v. 

Goodnight. 

[No.  10,366.     Filed  May  11,  1920.] 

From  Tipton  Circuit  Court;  James  M,  Purvis,  Judge. 

Action  between  the  Indiana  Natural  Gas  and  Oil  Company  and 
Squire  Goodnight.  From  the  judgment  rendered,  the  former  ap- 
peals.    Affirmed. 

« 

Conrad  Wolf  and  Earl  B.  Barnes,  for  appellant 
Jesse  R,  Coleman,  for  appellee. 

Per  Curiam. — Judgment  affirmed. 
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Stapleton  V.  Stapleton. 

[No.  10,349.    Filed  May  12,  1920.] 

From  Madison  Circuit  Court;  Luther  F,  Pence,  Judge. 

Action  between  Ora  Stapleton  and  Grace  Stapleton.     From  the 
judgment  rendered,  the  former  appeals.    Affirmed. 

Kittenger  &  Diven,  for  appellant. 
James  A.  May,  for  appellee. 

Per  Curiam. — Judgment  affirmed  as  of  date  of  submission. 


Krabill  V.  Keesler. 

[No.  10,103.    Filed  February  6,  1920.    Rehearing  denied  May 

12,  1920.] 

From  Steuben  Circuit  Court;  D,  R.  Best,  Special  Judge. 

Action  between  Dora  L.  Krabill  and  Samuel  Keesler.    From 
the  judgment  rendered,  the  former  appeals.    Affirmed, 

J,  E,  Pcnneroy  and  E,  V.  Harris,  for  appellant. 
Hoffman  &  Shewrer,  for  appellee. 

Per  Curiam. — Judgment  affirmed. 


Loveland  et  al.  v.  Wolfe  et  al. 

[No.  10,455.    Filed  June  1,  1920.] 

From  Gibson  Circuit  Court;  Simeon  L.  Vandeveer,  Judge. 

Action  between  Theodore  0.  Loveland  and  anothe;*,  and  Herbert 
E.  Wolfe  and  another.  From  the  judgment  rendered,  the  former 
appeal.    Affirmed. 

Arthur  P,  Tvnneham,  Charles  E.  Sumner  and  Lusher  Benson, 
for  appellants. 

Harvey  Harmon,  for  appellees. 

Per  Curiam:  Judgment  affirmed. 
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Pratt  v.  Biggs. 

[No.  10,368.    Filed  June  1,  1920.] 

From  Gibson  Circuit  Court;    7.  Morton  McDonald^   Special 
Judge. 

Action  between  Walter  I.  Pratt  and  Floyd  J.  Biggs.    From  the 
judgment  rendered  the  former  appeals.    Affirmed. 

Luther  Benson,  for  appellant. 
C.  A.  Smith,  for  appellee. 

Per  Ctjriam:  Judgment  affirmed. 


Smith  v.  State,  ex  rel.  Nickless. 

[No.  10,729.    Filed  June  2,  1920.] 

From  Lawrence  Circuit  Court;  James  A.  Cox,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Lorena 
Nickless,  against  Claud  Smith.  From  the  judgment  rendered, 
the  defendant  appeals.    Affirmed, 

Harold  Kelly  and  Samuel  S,  Doman,  for  appellant. 
Albert  J,  Fields,  for  appellee. 

Per  Curiam  :  Motion  to  dismiss  overruled.    Judgment  affirmed. 


NoLTiNG  V.  Hudson. 

[No.  10,  494.    Filed  June  16, 1920.] 

From  Gibson  Circuit  Court;  0.  Af.  Welbom,  Special  Judge. 

Action  between  Luella  Nolting  and  Amelia  H.  Hudson.     From 
the  judgment  rendered,  the  former  appeals.    Affirmed 

Luther  Benson,  for  appellant. 

Ha/rvey  Harmon  and  L.  C  Embree,  for  appellee. 

Per  Curiam:  Judgment  affirmed. 
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o'connell  et  al.  v.  louisville  and  southern 
Indiana  Traction  Company  et  al. 

[No.  10,654.    Filed  March  31,  1^0.     Rehearing  denied  June  16, 

1920.] 

From  Clark  Circuit  Court;  James  W,  Fortune,  Judge. 

Action  between  Frances  B.  O'Connell  and  others  and  the  Liouis- 
ville  and  Southern  Traction  Company  and  others.  From  the 
judgment  rendered,  the  former  appeals.    Appeal  disnUsaed, 

L,  A,  Douglass  and  Thomas  H,  Stradley,  for  appellants. 
George  H.  Voight,  for  appellees. 

Per  Curiam. — ^Motion  sustained  and  appeal  dismissed  on  au- 
thority of  Antioch  Baptist  Church  v.  Morton  (1918),  52  Ind. 
App.  546,  100  N.  E.  874. 


Ross  v.  Shanks  et  al. 

[No.  10,746.    Filed  June  17,  1920.] 

From  Clinton  Circuit  Court;  Joseph  Comhs,  Judge. 

Action  between  Worley  A.  Ross  and  John  E.  Shanks  and  others. 
From  the  judgment  rendered,  the  former  appeals.    Reversed. 

Amkens  &  Unger,  for  appellant. 
Earl  F.  GruhcTf  for  appellees. 

Per  Curiam — Judgment  reversed  on  confession  of  error. 


Ross  V.  Shanks  et  al. 

[No.  10,747.    Filed  June  17, 1920.] 

From  Clinton  Circuit  Court;  Joseph  Combs,  Judge. 

Action  between  Worley  A.  Ross  and  John  E.  Shanks  and  others. 
From  the  judgment  rendered,  the  former  appeals.    Reversed. 

Amkens  &  linger,  for  appellant. 
Earl  F,  Gruber,  for  appellees. 

Per  Curiam — Judgment  reversed  on  confession  of  error. 
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Kline,  Chief  op  Police,  v.  State  op  Indiana. 

[No.  10,664.    Filed  June  17, 1920.] 

From  St.  Joseph  Superior  Court;  Chester  R.  Montgomery^ 
Judge. 

Action  between  Peter  Kline,  chief  of  police  of  the  city  of 
South  Bend,  and  the  State  of  Indiana.  From  the  judgment  ren- 
dered, the  former  appeals.    Affirmed, 

Slick  &  Slick,  for  appellant 

Ele  Stansbury,  Attorney-General,  A.  B.  Cronk,  Stuart  Mac- 
Kibben  and  Sam  P.  Schwartz,  for  appellee. 

Per  Curiam — Judgment  affirmed. 


McClain  V.  Williams,  Auditor,  et  al. 

[No.  10,257.    Filed  June  22, 1920.] 

Prom  Delaware  Circuit  Court ;  Luther  F.  Pence,  Special  Judge. 

Action  by  Charles  McClain  against  Francis  M.  Williams, 
auditor  of  the  County  of  Delaware,  and  others.  From  a  judg- 
ment for  defendants,  the  plaintiff  appeals.    Affirmed, 

George  H.  Koons  and  George  H,  Koons  Jr.,  for  appellant. 
Ele  Stansbury,  Attorney-General,  and  Edtvard  M.  White,  for 
appellees. 

Remy,  J.: — Affirmed  upon  the  authority  of  In  re  Spurgeon 
(1920),  72  Ind.  App.  580,  126  N.  E.  238,  and  MaHin  v.  Wi9e 
(1915),  183  Ind.  530,  109  N.  E.  745. 


State  Board  of  Dental  Examiners  et  al.  v. 

Lemmon. 

[No.  9,409.    Filed  December  31,  1918.    Rehearing  denied  June  26, 
1919.    Transfer  denied  October  6,  1920.] 

From  Vigo  Circuit  Court;  Charles  L.  Pulliam,  Judge. 

Action  between  the  State  Board  of  Dental  Examiners  and 
others,  and  Grant  B.  Lemmon.  From  the  judgment  rendered, 
the  former  appeals.    Reversed, 


.1 
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Marion,  etc.,  Traction  Co.  v.  Umphress — 73  Ind.  App.  703. 

Fred  B,  Johnson,  Louis  D.   Tilley,  Thomas  P.  Gallagher  and 
PatU  G,  Davis,  for  appellants. 
Jeffries  &  Wells  and  Duvall  &  Whitaker,  for  appellee. 

CaldweljC,  J. — The  questions  involved  in  this  appeal  are  sub- 
stantially the  same  as  those  decided  in  Indiana  State  Boa/rd,  etc, 
V.  Davis  (1918),  69  Ind.  App.  109,  121  N.  E.  142. 

Under  the  authority  of  the  decision  in  that  case,  the  judgment 
appealed  from  in  this  case  is  reversed,  with  instructions  to  sus- 
tain appellants'  motion  for  a  new  trial,  and  with  permission  to 
the  parties  to  reform  their  pleadings  if  desired. 


Rqth  V.  Allen. 

[No.  10,436.    Filed  October  7,  1920.] 

From  Marion  Superior  Court   (102,703) ;  Theophiltis  J,  Moll, 
Judge. 

Action   between   Louis   Roth   and  Clifford  Allen.     From  the 
judgment  rendered,  the  former  appeals.    Affirmed, 

E.  E.  McFerren,  for  appellant. 
Whitcomh  &  Dowden,  for  appellee. 

Per  Curiam: — Judgment  affirmed. 


Marion  and  Bluffton  Traction  Company  v, 

Umphress. 

[No.  10,433.     Filed  June  2,  1920.     Rehearing  denied  October  7, 

1920.] 

From  Allen  Superior  Court;  Carl  Yaple,  Judge. 

Action  by  Helen  Umphress  against  the  Marion  and  Bluffton 
Traction  Company.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

Abram  Simwxms,  Charles  C.  Dailey  and  John  J.  Kelley,  for 
appellant. 

Burdge  H.  Hurd,  Eberhart  &  Kenner  and  Bowers  &  Feightner, 
for  appellee. 

Nichols,  J. — This  case  involved  the  same  accident  as  the  case 
of  Marion,  etc.  Traction  Co.  v.  Reese  (1919),  71  Ind.  App.  223, 
124  N.  E.  500.  As  in  that  case,  the  appellee  in  this  case  was  a 
passive  guest  on  the  rear  seat  of  the  automobile.  Upon  the  au- 
thority of  that  opinion,  the  judgment  is  affirmed. 
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Landon  v,  Flickner — 73  Ind.  App.  704. 


Lilly  v.  Local  Union  No.  120,  etc. 

[No.  10,652.    Filed  October  8,  1920.]  * 

From  Marion  Circuit  Court  (29,034) ;  Louis  B.  Ewbank,  Judge. 

Action  between  James  H.  Lilly  and  Local  Union  No.  120,  etc. 
From  the  judgment  rendered,  the  former  appeals.    Affirmed, 

William  A.  Henry  and  James  T,  Phillips,  for  appellant. 
William  H,  Faust  and  Joseph  O.  Carson,  for  appellee. 

Remy,  J. — Affirmed  on  the  authority  of  Hilli'goss  v.  Pittshmrgh, 
etc.,  R.  Co.  (1872),  40  Ind.  112,  and  Bayless  V.  Jones  (1898), 
10  Ind.  App.  456,  37  N.  E.  421. 


Powers  v.  Wheeler. 

[No.  10,786.    Filed  October  15,  1920.] 

From  Porter  Circuit  Court;  H.  H.  Lormg,  Judge. 

Action  between  Arthur  N.  Powers  and  Jennie  Ward  Wheeler. 
From  the  judgment  rendered,  the  former  appeals.  Appeal  dis- 
missed. 

George  E.  Herehnum  and  Daniel  B.  Straley,  for  appellant. 
Foster  Bruce  and  Otto  J.  Bruce,  for  appellee. 

Per  Curiam — ^Appeal  dismissed. 


Landon  et  al.  v.  Flickner  et  al. 

[No.  10,335.    Filed  May  12,  1920.    Rehearing  denied  October  15, 

1920.] 

From  Vanderburgh  Superior  Court;  Fred  M.  Hostetter,  Judge. 

Action  between  John  M.  Landon  and  others  and  Walter  S. 
Flickner  and  others.  From  the  judgment  rendered,  the  former 
appeal.    Affirmed. 

Joseph  H.  Iglehart,  for  appellants. 
Edmund  L,  Craig,  for  appellees. 

Per  Curiam. — Judgment  affirmed. 
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INoTB.— The  dtation  Tkompaon  v.  Denne,  118,  116  (2),  indicates  that  the  opinion 
juu  oo  page  113,  that  the  pout  cited  appears  on  pace  110,  and  that  the  point  ie  num- 
bered 2  in  the  maivin* — Rsfohtbk] 


ACCEPTANCE— 

Of  contract,  sufficiency,  see  Bbokers  1. 

ACCIDENT  INSURANCE— 

See  Insurance. 

ACCOUNTING— 

By  county  treasurer,  voluntary  payment,  effect,  see  Taxation  1, 2. 

Debt  due  partner  used  to  purchase  partnership  property,  credit, 
see  Partnership. 

ACQUIESCENCE— 

In  user  of  way,  effect,  see  Dedication  2;  effect  on  rifirht  to  ques- 
tion improvement  assessments,  see  Municipal  Corporations  15. 

ACTION— 

For  enticement  of  wife,  assignability,  see  Assignments. 

ADMINISTRATORS— 

See  Executors  and  Administrators. 

ADVERSE  POSSESSION— 

See  also  Tenancy  in  Common. 

Elements. — Evidence  Conflicting, — Appeal — If  the  evidence  is  at 
least  conflicting  upon  any  one  of  the  five  indispensable  elements 
of  adverse  possession,  a  ludgment  for  the  defendant  must  be 
affirmed,  as  against  the  plaintiff's  objection  on  appeal  that  the 
evidence  was  insufficient  to  sustain  the  trial  court's  finding. 

Lake  Erie,  etc,  R,  Co.  V.  Wynn,  266. 

ADVISORY  BOARD- 

Power  to  create  debts,  see  Schools  and  School  Districts  3. 

ALIMONY— 

Action,  statute,  judgment,  see  Husband  and  Wife. 

ALTERATION  OF  INSTRUMENTS— 

Signature  on  Note  Written  With  Pencil. — Retracing  With  Ink. — 
Effect. — ^Where  an  indorser  signed  his  name  in  pencil  on  the 
back  of  a  note,  it  was  immaterial  whether  his  signature  had 
been  retraced  with  ink.  Thompson  Y.  Divine,  llZf  11%  (2). 

'  Vol.  73—45 
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AMBIGUITIES— 

Decree,  construction,  see  Judgment  2. 
Policy,  construction,  see  Insuiunce  8. 

AMENDMENT— 

After  close  of  issues,  discretion,  see  Pleading. 
When  deemed  made,  see  Appeal  10. 
When  properly  denied,  see  Pleading  8. 

AMICUS  CURIAE— 

Appea/rance, — Discretion  of  Coturt. — ^In  an  action  to  restrain  a 
city  board  of  health  from  paying  money  to  a  charitable  asso- 
ciation, it  was  not  error  for  the  trial  court  to  permit  the  cham- 
ber of  commerce  of  the  city  to  appear  as  amicus  curias,  it  being 
a  matter  of  judicial  discretion. 

Myer  v.  Children* e  Aid  Assn,,  489, 490  (1) . 


APPEAL. 


I. 

II. 

m. 

IV. 

V. 

VI. 

vn. 


DSGISIOIIB  RlVilWlBLB,  1. 

Right  or  Rbvxbw,  2. 

PbBSBNTATION  and  RnBBYAIIQIf  IN 

Trial  Court  or  GROuinM  or  Rs- 

YIBW,3-18. 

PRsrscnoN  or  Afpsal,  19-22. 

RsooRD — Prrpabation  and  Gon- 
TIN1B,  23-26. 

AflsioNioENT  or  Ebbobb,  20, 27. 

BBixn,  2^47. 


vm. 

IX. 


DiBMiasAii,  48. 

RSVIBW, 


Soon  AND  Extent,  49-62. 

PBRBONS  EntTIUU)  TO  ALUBOB 

Error.  63^. 

PRBBUMPnONS,  69-06. 
HARMLias  Error,  67-87. 
e)  QxTRBTioNB  OT  Fact,  VsRincn 

AND  FlNDINOB,  88-101. 

0  Waitbr  or  Error,  102-106. 

SXTBSBQURNT  APTBALB,  100, 107. 


(a) 
(b) 

(e) 


See  also  Criminal  Law  1;  New  Trial. 

Appeal  from  justice  of  the  peace,  see  Justices  of  the  Peace. 

Appeal  from  Industrial  Board,  see  also  Master  and  Servant 
10-32. 

I.   Decisions  Reviewable. 

1.  Final  Judgment. — Relief  from  Defaults. — Ruling  Denying, — 
A  ruling  denying  a  motion  for  relief  from  a  judgment  ren- 
dered on  default,  made  in  a  proceeding  under  §405  Bums  1914, 
§396  R.  S.  1881,  is  a  final  judgment  and  appealable,  though 
the  entry  thereof  may  not  be  expressed  in  the  language  of  a 
formal  judgment.      Ayrshire  Coal  Co.  v.  Thurman,  578, 583  (1) . 

II.    Right  of  Review. 

2.  Dismissal  of  Intervening  Petition. — A  tax  ferret  who  was  by 
intervening  petition  a  party  to  the  county's  action  to  collect 
taxes  on  property  omitted  from  assessment  could  appeal  from 
the  judgment  of  the  court  dismissing  his  petition,  although  the 
county  had  compromised  and  dismissed  its  action. 

Van  Der  Veer  v.  Union  Trust  Co.,  etc.,  836, 839  (1) . 

III.  Presentation  and  Reservation  in  Trial  Court  of  Grounds 

OF  Review. 

See  also  58,  104;  Parties  4;  Trial  1. 

3.  Evidence. — Competent  and  Incompetent  Offered  Together. 

When  competent  and  incompetent  evidence  is  blended  toget&er 
and  offered  as  a  whole,  it  is  not  error  to  sustain  an  objection 
to  the  whole.      Lake  Erie,  etc.,.R.  Co.  v.  Howarth,  454, 470  (14). 
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4.  Evidence. — Objeetion  After  Answer  to  QiLestion, — ^An  objec- 
tion to  a  question  made  after  the  question  had  been  answered 
is  too  late.  Folg&r  v.  Bwnwrd,  523, 526  (4) . 

5.  Misconduct  of  CovnseL — Failure  to  Request  Proper  Remedy. 
— Complaint  cannot  be  made  of  the  failure  of  the  court  to  ad- 
monish the  jury  to  disregard  an  improper  remark  made  by 
counsel,  where  the  same  was  not  requested. 

Lake  Erie^  etc.,  R.  Co.  v.  Howarth,  454, 470  (16) . 

6.  Motion  for  New  Trial. — Certainty. — Building  Contra>cts. — ^A 
specification  in  a  motion  for  new  trial  relating  to  the  admis- 
sion of  parol  evidence  of  ''the  doing  of  a  great  amount  of  pre- 
tended extra  and  additional  work,"  etc.,  was  not  sufficientlv 
specific  to  apprise  the  trial  court  of  the  errors  complained  of, 
and  therefore  presents  no  question  on  appeal. 

Hooker  v.  Pease  Const.  Co.,  236, 239  (2) . 

7.  Motion  for  New  Trial. — Certainty. — Evidence. — A  specifica- 
tion in  a  motion  for  new  trial  relating  to  the  admission  in  evi- 
dence of  "copies  of  certain  pretended  written  instruments," 
etc.,  was  not  sufficiently  specific  to  apprise  the  trial  court  of 
the  errors  complained  of,  and  therefore  presents  no  question  on 
appeal.  Hooker  v.  Pease  Const.  Co.,  236, 238  (1) . 

8.  Motion  for  New  Trial. — Evidence. — No  question  as  to  the  ex- 
clusion of  an  exhibit  is  presented  where  it  is  not  mentioned  in 
the  motion  for  a  new  trial. 

Hooker  V.  Pease  Const.  Co.,  236, 241  (6) . 

9.  Motion  to  Strike  Out  Part  of  Pleading. — Ovemding  Not  Re- 
versible  Error. — It  is  not  reversible  error  to  overrule  a  motion 
to  strike  out  a  part  of  the  pleading. 

Guenther  v.  Jackson,  162, 164  (2) . 

10.  Pleading. — When  Deemed  Amended. — ^Where  the  defendant 
waived  the  lack  of  essential  allegations  in  the  complaint  by 
failing  to  specifically  point  out  the  objections  by  memorandum 
to  demurrer,  and,  at  the  trial,  made  no  objection  to  the  recep- 
tion of  evidence  to  support  such  omitted  allegations,  and  the 
court  instructed  the  jury  as  to  the  effect  of  such  evidence,  the 
complaint  will  be  deemed  amended  to  conform  to  the  proof  so 
made.  Lake  Erie,  etc.,  R.  Co.  v.  Howa/rth,  454, 483  (35) . 

11.  Relief  Granted. —  Question  Not  Presented. —  Schools  and 
School  Districts. — In  a  suit  to  enforce  a  lien  for  sidewalk  con- 
struction against  a  school  township,  the  question  whether  the 
judgment  went  too  far  in  directing  the  sale  of  the  property 
is  not  presented  on  appeal  by  defenofant  which  refused  to  plead 
after  its  demurrer  to  the  complaint  was  overruled. 

Cain  School  Tp.  v.  Snyder,  140, 144  (6). 

12.  Review. — Ha/mUess  Error, — Overruling  Motion  to  Separate 
Causes. — It  is  not  reversible  error  to  overrule  a  motion  to  sep- 
arate causes  of  action.  Eickmiery.  Geddes,  167, 169  (1). 

13.  Review. — Matters  Not  Presented  to  Court  Below. — Evidence. 
— An  objection  to  the  admissibility  of  evidence  not  made  at  the 
trial,  will  not  be  considered  on  appeal. 

Hawkins  v.  Rieman,  127, 129  (2). 

14.  Review. — Overruling  Motion  to  Strike  Out  Parts  of  Comr 
plaint — It  is  not  reversible  error  to  overrule  a  motion  to  strike 
out  parts  of  a  complaint. 

£^0^/6  Lake  Ice  Co,  v.  Munson,  496, 498  (1) . 
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15.  Review. — Riding  on  Motion  to  Make  CompUdnt  More  Spe^ 
eific. — PersowU  Injuries, — ^In  an  action  against  a  railway  com- 
pany for  injuries  sustained  by  a  fireman  while  shaking  the 
fire  grate  of  a  locomotive  where  the  complaint  alleged  that  the 
grates  were  operated  by  means  of  a  shaker  bar,  in  one  end  of 
which  was  a  hole  which  fitted  over  a  shank  on  each  of  the 
grates,  and  that  the  bar  and  shank  on  one  of  the  grates  had 
become  so  worn,  unsafe  and  defective  that  when  such  grate 
was  being  shaken  by  plaintiff  the  bar  slipped  from  the  shank, 
resulting  in  plaintiff's  injury,  held  that  the  facts  were  pleaded 
with  sufficient  definiteness  that  the  precise  nature  of  the  neg- 
ligence charged  could  not  be  misunderstood,  so  that  it  was  not 
error  for  the  trial  court  to  overrule  a  motion  asking  that  the 
facts  showing  wherein  the  shaker  bar  was  defective  be  more 
specifically  alleged.  Chicago,  etc.,  R,  Co.  v.  Boyd,  118. 

16.  Review. — Ruling  on  Motion  to  Modify  Judgment. — It  was  not 
error  for  the  trial  court  to  overrule  a  motion  to  modify  a  judg- 
ment, where  the  judgment  was  not  improper  in  form  and  it 
followed  the  findings  of  the  court. 

Brown  v.  Conlin,  630, 632  (1) . 

17.  Review. —  Venue. —  Record. —  Where  change  of  venue  was 
granted,  but  the  costs  were  not  paid,  and  the  cause  was  tried 
in  the  original  county  without  objection  or  exception,  no  ques- 
tion thereof  is  presented  on  appeal. 

Dannhauer  v.  Young,  651, 653  (1) . 

18.  Right  of  Jvdge  to  Sit. —  Objections. —  Waiver. —  Judges. — 
Where  a  reg^ilar  judge  from  another  circuit  assumed  jurisdic- 
tion of  the  case,  and  conducted  a  trial  and  rendered  judgment, 
and  at  no  time  during  the  course  of  proceedings  in  the  trial 
court  was  any  objection  made  either  to  his  assumption  of  juris- 
diction or  trial  of  the  case,  all  objections  thereto  will  be  deemed 
waived  on  appeal.  Fo/^er  v.  Bamare^  523, 525  (3). 

IV.  Perfection  op  Appeal — ^Time. 
See  also  48. 

19.  Term-Tinue  Appeal. —  Perfecting. —  Bond.^  Substitution  of 
Surety  at  Subsequent  Term. — When  the  trial  court  during  term 
approves  an  appeal  bond  and  designates  the  time  within  which 
it  may  be  filed,  it  has  no  authority,  at  a  subsequent  term,  al- 
though it  is  within  the  time  allowed  for  filing  bond,  to  permit 
a  substitution  of  another  surety  and  to  then  approve  such  bond. 

Plotnicki  V.  Nouncki,  383, 384  (2) . 

20.  Term^TiTne  Appeal. — Perfecting. — In  order  to  effectuate  a 
term-time  appeal  under  §679  Burns  1914,  §638  R.  S.  1881,  it 
is  essential  that  the  trial  court  shall,  during  the  term  at  which 
the  judgment  is  rendered,  or  during  the  term  at  which  the  mo- 
tion for  a  new  trial  is  overruled,  when  it  is  filed  after  judg- 
ment, fix  the  amount  of  the  appeal  bond,  name  and  approve  the 
surety,  and  if  the  bond  is  not  filed  during  the  term,  designate 
the  time  within  which  it  may  be  filed,  and  it  is  only  when  ap- 
pellant files  his  bond  in  conformity  with  the  statute  and  the 
court's  order  that  he  can  prosecute  his  anneal  as  a  term-time 
appeal.  Plotnicki  V.  Nowicki,  383, 384  ( 1 ) . 

21.  Time  for  Perfecting. — Insufficient  Motion  for  New  TriaL — 
An  appeal  taken  in  due  time  after  the  overruling  of  the  motion 
for  new  trial  will  not  be  dismissed  as  not  being  taken  within 


INDEX.  709 


APPEAL— Continued. 


the  time  allowed  by  statute  in  that  the  motion  was  not  based  on 
any  statutory  reason  for  new  trial,  and  should  not  therefore 
be  considered  in  computing  limitations.  (Sckneidt  v.  Schneidt 
[1919],  69  Ind.  App.  666,  distingruished.) 

Akera  v.  Louisville,  etc.,  Traetion  Co,,  290, 292  (1) . 

22.  Time  for  Taking, — ^The  time  within  which  an  appeal  may  be 
taken  is  to  be  computed  from  the  date  of  the  ruling  on  the 
motion  for  new  trial,  where  by  such  ruling  the  subject-matter 
of  the  litigation  is  finally  disposed  of. 

McKem  V.  Beck,  92, 100  (1) . 

V.    Reoord — Preparation  and  Contents. 

See  also  48,  60 ;  Courts  4. 

23.  Absence  of  Evidence, — Instructions. — ^In  the  absence  of  the 
evidence  from  the  record  instructions  will  not  be  held  erroneous 
on  appeal  if  they  correctly  state  the  law  under  any  supposable 
state  of  facts  provable  under  the  issues. 

WaUz  V.  Noble,  608, 610  (2) . 

24.  Disclosing  Confusion  of  Jury  as  to  Duty. — New  Trial. — 
Where  the  record  discloses  that  the  jury  was  in  confusion  as 
to  its  duty,  and  they  have  rendered  a  verdict  apportioning  dam- 
ages, the  Appellate  Court  will,  if  it  concludes  the  ends  of  jus- 
tice will  be  best  subserved  thereby,  reverse  the  judgment  to 
afford  a  new  trial. 

Louisville,  etc.,  Traction  Co.  v.  Jennings,  69, 76  (5). 

25.  Modified  Instructum, — Statute  Not  Followed, — Evidence  Not 
in  Record, — Harmless  Error, — When  the  evidence  is  not  in  the 
record,  and  where  in  its  absence,  the  Appellate  Court  is  unable 
to  say  that  the  giving  of  a  requested  instruction,  as  modified 
by  the  court,  was  harmful,  though  such  action  of  the  court, 
being  a  failure  to  follow  the  mandate  of  §561  Bums  1914,  Acts 
1907  p.  652,  was  error,  it  is  not  ground  for  reversal. 

Sou^ers  v.  Zeigler,  87, 89  (3) . 

VI.   Assignment  of  Errors. 

See  also  29,  35 ;  Master  and  Servant  10,  12. 

26.  Motion  for  New  Trial. — Change  of  Venule. — ^The  assignment 
as  error  of  a  refusal  to  grant  a  change  of  venue  presents  no 
question,  since  any  error  in  such  ruling  must  be  presented  in 
a  motion  for  new  trial.        RhinehaM  v.  Rhinehalt,  211,213  (1). 

27.  Jurisdiction.  —  Subject-Matter,  —  Negligence,  —  Master  and 
Servant. — While  a  jurisdictional  question  may  be  raised  by 
assignment  of  error,  and  is  always  in  order,  yet  an  objection 
to  a  complaint,  for  personal  injuries  by  negligence,  that  it 
fails  to  show  that  defendant  had  excepted  itself  from  the 
operation  of  the  Workmen's  Compensation  Law,  is  without 
merit.  Ayrshire  Coal  Co.  v.  Thurman,  578, 585  (8) . 

VII.    Briefs. 

28.  "Argum£nt," — Statement  of  the  Record. —  Interrogatories 
and'  answers  set  out  in  the  "argument"  in  a  brief,  but  omitt^ 
from  the  essential  part  of  the  brief,  will  not  be  considered. 

Whipple  V.  Cain,  285, 286  (2). 

29.  Exceptions. — An  assignment  of  error  in  ruling  on  the  mo- 
tion for  new  trial  will  not  be  considered  where  appellant  has 
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made  ho  shovrins:  by  amended  brief,  after  appellee's  brief  called 
attention  to  the  omission  of  appellant's  original  brief  to  show 
that  any  exceptions  were  taken  to  such  ruling,  as  the  appellate 
court  does  not  search  the  record  to  reverse. 

Beck  V.  Gtuvrdian,  etc.,  Co.,  527, 529  (2) . 

30.  Exceptions,  —  Review.  —  Where  appellant's  brief  fails  to 
show  any  exception  to  the  ruling  complained  of,  he  has  no  right 
to  a  reversal.  Moriaaity,  Rec,  v.  Hickami,  329, 330  (1) . 

31.  Exclusion  of  Exhibit. — Evidence, — No  question  is  presented 
as  to  the  exclusion  of  an  exhibit  where  neither  the  exhibit,  the 
ruling,  nor  the  exception  to  the  ruling  are  shown  in  the  brief. 

Moriarity,  Rec,  V.  Hicham,  329, 331  (4) . 

32.  Review, — Failwre  of  Appellee  to  File, — Reversal — A  failure 
on  the  part  of  an  appellee  to  file  a  brief  may  be  treated 'as  a 
confession  of  error  warranting  reversal. 

Union  Traction  Co.  v.  Wolf,  392. 

33.  Failure  of  Appellee  to  File, — Confession  of  Error, — Failure 
by  appellee  to  file  any  brief  may  be  considered  a  confession  of 
error,  and  will  fully  justify  a  reversal  where  appellant  pre- 
sents prima  facie  error.  Wasm^m  V.  Dye,  11. 

34.  Failure  to  Set  Out  Complaint. — Waiver  of  Error. — Ruling 
on  Motion  for  Judgment  on  Answers  to  Interrogaloaries, — Fail- 
ure to  set  out  the  complaint  or  its  substance  in  appellant's 
brief  is  a  waiver  of  an  assignment  of  error  in  ruling  on  appel- 
lant's motion  for  judgment  on  answers  to  interrogatories,  it 
being  the  duty  of  appellant  to  so  prepare  his  brief  as  to  pre- 
sent the  question  without  resort  to  the  record. 

Whipple  v.  Cain,  285, 286  (1) . 

35.  Failure  to  Set  Out  Motion  for  New  Trial, — Waiver. — ^Ap- 
pellant's assignment  of  error  in  overruling  his  motion  for  new 
trial  is  waived  by  his  failure  to  set  out  such  motion  in  his 
brief.  Whipple  v.  Cain,  285, 286  (3) . 

36.  Motion  for  New  Trial. — Waiver  of  Rea^sons, — All  reasons 
alleged  in  support  of  a  motion  for  new  trial,  to  which  is  ad- 
dressed no  proposition  or  point  in  appellants'  brief,  are  waived. 

Rosier  v.  Btrfe,  191, 193  ( 1 ) . 

37.  Points. — Waiver. — Evidence. — The  question  of  the  sufficiency 
of  the  evidence  is  waived  by  failure  to  refer  thereto  by  proposi- 
tions and  authorities  in  appellant's  brief. 

Moriaaity,  Rec,  v.  Hickam,  329, 331  (2) . 

38.  Questions  Presented, — Refusal  of  Instructions. — Failure  to 
Show  Exceptions  Below. — Specifications  in  a  motion  for  new 
trial  predicating  error  on  the  refusal  of  tendered  instructions 
cannot  be  considered  on  appeal  where  appellant's  brief  fails  to 
show  that  any  exception  was  taken  to  the  action  of  the  trial 
court  in  refusing  such  instructions. 

Thomhurg  v.  Lawrence,  692, 694  (1) . 

39.  Review. — Instructions. — Absence  of  Evidence^ — It  will  be  as- 
sumed on  appeal  that  the  instructions  given  are  applicable  to 
the  evidence,  where  the  testimonv  of  only  two  of  twelve  wit- 
nesses is  contained  in  appellant's  brief. 

Pittsburgh,  etc.,  R.  Co.  V.  Ireton,  449, 454  (6) . 

40.  Statement  of  Record. — Rules. — Wills, — ^Where  neither  the 
complaint  nor  the  will  is  set  out  in  appellant's  brief,  in  an 
appeal  in  a  suit  to  construe  a  will  and  quiet  title,  no  question 
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is  presented  for  consideration^  since  Rule  22  of  the  Supreme 
and  Appellate  Courts  requires  a  concise  statement  of  so  much 
of  the  record  as  fully  presents  every  error  and  exception  relied 
on;  such  defect  not  being  cured  by  Acts  1917  p.  523,  §691a 
et  seq.  Burns'  Supp.  1918.  Poole  V.  Mcurtens,  190. 

41.  Sufficiency, — Contents. — While  appellant's  brief  should,  un- 
der Rule  22  of  the  Appellate  Court,  show  the  filing  of  an  ap- 
peal bond  and  the  praecipe  and  the  date  when  the  motion  for 
a  new  trial  was  filed,  the  court  will  not  refuse  to  consider  an 
appeal  because  of  the  omission  of  such  information. 

Clemens  V.  Stover,  Exr.,  370, 374  (1) . 

42.  Sufficiency. — Overruling  Objections  to  Evidence, — Presenting 
for  Review. — To  present  for  review  alleged  error  of  the  trial 
court  in  overruling  an  objection  to  a  question  asked  of  a  wit- 
ness, appellant's  brief  must  set  out  the  question,  the  grounds 
upon  which  the  objection  was  made,  the  ruling  of  the  court, 
the  exception,  and  the  answer  of  the  witness  to  the  question, 
together  with  a  reference  to  the  page  and  line  of  the  record 
wJiere  the  proceeding  can  be  found. 

Clemens  v.  Stoner,  Exr.,  370, 374  (3) . 

43.  Sufficiency. — Recital  of  Evidence. — ^Where  the  exceptions  or 
errors  relied  upon  for  reversal  require  a  consideration  of  the 
evidence,  the  brief  must  show  that  a  bill  of  exceptions  was 
filed  and  must  also  contain  a  concise  recital  of  the  evidence, 
referring  to  the  pages  and  lines  where  the  evidence  may  be 
found,  and,  if  it  does  not,  the  alleged  errors  will  not  be  con- 
sidered, demeans  v.  Stoner,  Exr.,  370, 374  (2) . 

44.  Suffficiency. — Sustaining  Objections  to  Evidence. — Presenting 
for  Review. — To  present  for  review  on  appeal  alleged  error  of 
the  trial  court  in  sustaining  an  objection  to  a  question  asked 
of  a  witness,  appellant's  brief  must  set  out  the  question,  the 
offer  to  prove,  the  ruling  of  the  court,  the  exception,  and  the 
page  and  the  line  of  the  record  where  they  may  be  found. 

Clem^ens  V.  Stoner,  Exr.,  370, 374  (4) . 

45.  Sufficiency. — Waiver  of  Error. — Alleged  error  in  a  conclu- 
sion of  law  is  waived  by  appellant's  failure  to  present  any  point 
or  authority  in  his  brief  showing  wherein  the  conclusion  is 
erroneous.  Clemens  V.  Stoner,  Exr,,  370, 375  (6) . 

46.  Waiver  of  Error. — Assignments  of  error  are  waived  by  ap- 
pdlant's  failure  to  make  any  specific  reference  thereto  in  the 
propositions  or  points  in  his  brief,'  as  required  by  the  rules 
governing  the  preparation  of  briefs. 

Stockberger  v.  Zane,  4, 11  (5) . 

47.  Waiver  of  Error. — Error,  if  any,  in  the  refusal  to  permit 
appellants  to  file  their  written  challenge  to  the  competency  of 
the  trial  judge  was  waived  by  their  failure  to  set  out  in  their 
brief  the  affidavit  in  which  they  attempted  to  make  the  chal- 
lenge. Conklin  v.  School  City  of  South  Bend,  25, 27  (2) . 

VIII.    Dismissal. 

48.  Transcript. — Ttwe  for  Filing. — ^Where  on  April  11  judgment 
was  entered  nunc  pro  tunc  as  of  March  21,  and  appellants  gave 
notice  of  their  vacation  appeal  from  a  judgment  of  March  21, 
which  time  the  motion  for  new  trial  was  overruled,  the  time 
for  filing  the  transcript  ran  from  that  date,  and,  when  not 
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filed  until  September  20,  it  was  not  filed  within  180  days  from 
the  date  of  final  judgment  and  the  appeal  will  be  dismissed. 

Indianapolis,  etc,,  Traction  Co,  y.  Long,  890, 892  (4) . 

IX.    Review. 

(A)  Scope  and  Extent  in  General. 

49.  Instructions, — Refusing. — Evidence  Not  in  Record, — ^The  re- 
fusal to  give  an  instruction  is  not  reviewable  where  the  evi- 
dence is  not  in  the  record. 

Kirmse  v.  Chicago,  etc,,  R,  Co,,  537, 539  (2) . 

60.  Negligence, —  Sufficiency  of  Pleading, —  When  the  appellate 
court  has  concluded  that  a  complaint  in  one  paragraph  is  suf- 
ficient on  the  theory  of  one  of  several  acts  of  negligence  charged, 
the  other  acts  of  negligence  need  not  be  considered  in  review- 
ing the  ruling  on  demurrer. 

Lake  Erie,  etc,  R,  Co,  v.  Howa/rth,  454, 461  (8) . 

61.  Record. — Exhibits, — Questions  •  on  rulings  on  evidence  con- 
cerning an  exhibit  not  in  the  record  cannot  be  considered. 

Beck  v.  Gtujurdiaai,  etc,  Co.,  527, 529  (3) . 

52.  Refusal  of  Instructions, — It  is  not  error  to  give  requested  in- 
structions where  they  are  covered  by  others  fi^ven. 

Eagle  Lake  Ice  Co,  v.  Munson,  496, 501  (6) . 

(B)  Persons  Entitled  to  Allege  Error. 

See  also  2. 

53.  Admission  of  Incompetent  Evidence, — Waiver  of  Ohjection 
by  Offering  Sams  Evidence. — Defendant  cannot  complain,  on 
appeal,  of  the  admission  of  incompetent  evidence,  where  during 
the  trial  he  also  offered,  and  the  court  admitted,  evidence  tend- 
ing to  prove  the  same  facts. 

Gwenther  v.  Jackson,  162, 166  (7) . 

54.  Instructions. — Error  More  Favorable  to  Appellant, — A  cause 
vnll  not  be  reversed  because  of  the  ^ving  of  an  instruction 
complained  of  by  appellant  as  assummg  l£e  existence  of  cer- 
tain facts,  and  thereby  invading  the  province  of  the  jury, 
where  the  instruction  was  more  favorable  to  appellant  than  to 
appellee.  Haskell,  etc,  Ca/r  Co.  v.  Timm,  612, 618  (7). 

65.  Instructions. — Invited, Error, — Appellant  cannot  complain  of 
alleged  error  in  an  instruction  given  by  the  court,  where  an 
instruction  given  at  appellant's  request  contained  the  same  ele- 
ment as  that  which  it  contended  made  the  court's  instruction 
erroneous,  as  the  error,  if  any,  was  invited. 

S.  M,  Timberldke  Co,  v.  Rotmdtree,  623. 

56.  Misconduct  of  Counsel  in  Argument. — Retaliatory  State^ 
Ttients. — A  cause  will  not  be  reversed  for  misconduct  of  coun- 
sel in  making  statements  outside  the  evidence  in  argument  to 
the  jury,  where  such  statements  were  made  in  answer  to  re- 
marks equally  as  reprehensible  made  by  opposing  counseL 

Haskell,  etc.  Car  Co,  v.  Timm^  612, 619  (10) . 

57.  Questions  Reviewable. — Limitation  of  Actions. — Failwre  to 
Plead  Statute. — Where  defendant  failed  to  plead  the  statute  of 
limitations,  he  cannot  on  appeal  complain  that  the  action  was 
not  commenced  in  time. 

Union,  etc.  Savings  Assn,  v.  Blockf  408, 412  (5) . 
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58.  Unavailable  Error. — Evidence  of  Same  Ch4uraet^r  Not  Ob- 
jected To, — Error,  if  any,  in  admitting  evidence  is  unavailable 
where  uncontradicted  evidence  of  the  same  character  and  to 
the  same  effect  was  introduced  without  objection. 

Howard  v.  Merker,  400, 403  (3) . 

(C)  Presumftions. 

See  also  Ck>UBT8  4. 

69.  Appeal  by  Adminietratrix. — Order  of  Court. — Having  pro- 
cured an  order  from  the  superior  court  authorizing  her  to  ap- 
peal from  a  justice  of  the  peace,  and  having  acted  upon  tilie 
order,  it  must  be  presumed  that  an  administratrix  accepted  the 
condition  imposed  by  it  that  she  fi^ve  an  appeal  bona  with  a 
named  bonding  company  as  surety  thereon. 

Standard  Brewery  v.  Mass.  Bonding,  etc.,  Co.,  422, 426  (3) . 

60.  Duty  of  Appellant. — Record. — On  appeal  the  presumption  is 
that  the  judgment  of  the  lower  court  is  correct,  and  the  burden 
is  on  the  appellant  to  present  a  record  that  will  overthrow  that 
presumption.  Dannhauer  v.  Young,  651, 656  (4) . 

61.  Illegal  Evidence  Admitted. — Influence. — It  wiU  be  presumed 
on  appeal  that  the  admission  of  illegal  evidence  influenced  the 
result  unless  the  contrary  appears. 

Guenther  v.  Jackson,  162, 165  (4) . 

62.  Instructions. — In  the  absence  of  the  evidence  from  the  record 
it  will  be  presumed  that  the  cause  was  tried  on  its  merits  and 
properly  decided  under  the  issues,  and  that  the  instructions 
g^ven  were  applicable  to  the  evidence. 

Waltz  v.  Noble,  608, 610  (1) . 

63.  Instructions. — Evidence  Not  in  Record. — In  the  absence  of 
the  evidence  from  the  record  it  will  be  presumed  that  there  was 
evidence  to  support  the  instructions  given  to  the  jury. 

Kirmse  v.  Chicago,  etc.,  R.  Co.,  537, 539  (3) . 

64.  Instructions. — Giving  or  Refusing. — Evidence  Not  in  Rec- 
ord.— Where  the  action  of  the  trial  court  in  giving  or  refusing 
instructions  would  be  right  under  any  supposable  state  of  fac^ 
within  the  issues,  and  the  evidence  is  not  in  the  record,  it  will 
be  presumed  on  appeal  that  such  state  of  facts  existed. 

Kirmse  v.  Chicago,  etc.,  R.  Co.,  537, 539  (1) . 

65.  Release. — Rescission. — Tender. — Where  on  an  application  to 
set  aside  a  settlement  made  during  the  pendency  of  an  action 
and  to  reinstate  the  cause,  the  plaintiff  pleads  k  tender  of  the 
amount  received  and  avers  that  she  now  pays  such  sum  into 
court  to  keep  the  tender  good,  whereupon  the  court  reinstated 
the  cause,  the  presumption  in  favor  of  the  right  ruling  having 
been  made  by  the  trial  court  is  not  overcome  by  the  fact  that 
there  was  no  order  book  entry  showing  payment  into  court 
until  the  day  the  cause  was  called  for  trial. 

Clark  v.  Bledsaw,  282,  284  (1) . 

66.  Verdict. — Burden  of  Showing  Error. — Every  presumption  is 
in  favor  of  the  regularity  of  the  general  verdict,  and  the  bur- 
den is  on  appellant  to  overcome  that  presumption. 

Phillips  V.  Decker,  376, 378  (1). 

(D)  Harmless  Error. 

See  also  12,  25 ;  Trial  4. 

67.  Admission  of  Evidence. — Error,  if  any,  in  the  admission  of 
evidence  is  harmless,  where  the  right  result  was  reached. 

Williams  v.  Padelinetti,  216, 217  (3) . 
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68.  Evidence, — Permitting  the  introduction  of  evidence  that  is 
clearly  immaterial  is,  as  a  general  rule,  harmless. 

Lake  Erie,  etc.,  R.  Co.  v.  Howa/rth,  454, 469  (12) . 

69.  Evidence. — Railroads. — Evidence  that  from  something  said 
by  or  in  the  presence  of  plaintiff  as  she  was  preparing  to  go 
home,  plaintiff  knew  she  would  have  to  cross  the  railroad  track 
held  harmless  in  an  action  for  injuries  received  on  such  trip 
while  upon  the  crossing. 

LfOke  Erie,  etc.,  R.  Co.  V.  Hovxi/rth,  454, 469  (10) . 

70.  Evidence. — Reversible  Error. — Damages. — ^Where  plaintiff, 
over  proper  objections,  was  permitted  to  testify  that  one  of  her 
children  was  a  helpless  invalid,  the  unfortunate  physical  con- 
dition of  such  child  not  being  in  issue,  and  no  instruction  to 
disregard  such  testimony  was  fi^ven,  and  defendant  has  prop- 
erly presented  a  contention  that  the  damages  assessed  were 
excessive,  the  Appellate  Court  cannot  say  that  defendant  was 
not  harmed  by  the  admission  of  the  evidence,  and  the  action  of 
the  court  therein  was  reversible  error. 

Guenther  v.  Jackson,  162, 165  (5) . 

71.  Exclusion  of  Evidence. — In  an  action  on  a  note,  where  de- 
fendant admitted  that  he  had  signed  his  name  in  pencil  on  the 
back  of  the  note,  but  contended  that  it  had  been  retraced  with 
ink,  the  exclusion  of  a  question  asked  a  witness,  who  had  testi- 
fied that  he  was  acquainted  with  defendant's  signature,  and 
that  the  signature  on  the  note  resembled  that  of  defendant,  as 
to  wheUier  the  signature  on  a  paper  shown  him  was  defend- 
ant's, was  harmless,  since  it  was  wholly  unnecessary  to  prove 
defendant's  signature  in  view  of  the  admission  made  by  him. 

Thompson  v.  Divine,  113, 116  (1) . 

72.  Excluding  Testimony. — Admission  Later. — Where  an  objec- 
tion to  a  question  has  been  sustained,  but  the  witness  after- 
wards testified  fully  on  the  subject  of  the  question  without  ob- 
jection ttiere  is  no  reversible  error. 

Folger  v.  Barnard,  523, 526  (7) . 

73.  Instructions. — ^The  giving  of  an  instruction  which  assumes 
the  existence  of  a  certain  fact  is  harmless,  wh^re  the  fact  is  not 
in  dispute.  Haskell,  etc.,  Car  Co.  v.  Timan,  612,  618  (6) . 

74.  Instructions. —  Answers  to  Intearrogatories. —  Railroads. —  It 
was  not  reversible  error  that  an  instruction  was  so  worded  as 
to  permit  a  verdict  for  failure  to  install  crossing  gates  or  other 
safety  devices,  where  the  answers  to  interrogatories  disclose 
that  the  proximate  cause  of  the  plaintiff's  injuries  was  the 
failure  to  give  statutory  crossing  signals. 

Lake  Erie,  etc.,  R.  Co.  v.  Howarth,  454, 477  (29). 

75.  Instructions. — Damages. — Refusal  of  an  instruction  that  if 
the  jury  found  plaintiff  not  entitled  to  recover  it  would  have  no 
occasion  to  consider  the  question  of  damages  or  the  character 
and  extent  of  her  injuries,  was  harmless  where  the  jury  found 
that  plaintiff  was  entitled  to  recover. 

Lake  Erie,  etc.,  R.  Co.  v.  Howa/rth,  454, 479  (31) . 

76.  Instructions. — Innccura^cy. — An  inaccuracy  in  an  instruction 
is  harmless  when  there  is  no  claim  or  basis  for  a  claim  that 
there  was  anything  in  the  evidence  to  which  the  inaccurate  lan- 
guage might  have  been  prejudicially  applied  by  the  jury. 

Lake  E,rie,  etc.,  R,  Co.  v.  Howarth,  454, 473  (22). 
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77.  Instrtictions. —  Refusal, —  Answers  to  Interrogatory. —  Rail- 
roads,— Where  an  instruction  as  to  the  speed  of  the  train,  ten- 
dered by  defendant,  was  refused,  an  answer  to  an  interrogatory 
pYing  the  speed  of  the  train  when  it  reached  the  crossing  tJiat, 
in  effect,  was  a  finding  in  defendant's  favor  on  the  question 
covered  by  the  instruction,  renders  its  refusal  harmless. 

Lake  Erie,  etc.,  R.  Co.  V.  HovxMrth,  454, 478  (80) . 

78.  Instructions. —  Use  of  Railroad  Crossing, —  In  an  action 
against  a  railroad  company  for  the  death  of  plaintiff's  de- 
cedent, a  passenger  in  an  automobile,  in  a  crossing  accident, 
an  instruction  that  both  decedent  and  the  railroad  had  an 
equal  right  to  cross  at  the  point  where  the  accident  occurred 
and  that  both  parties  were  under  a  duty  to  use  reasonable 
care,  held  harmless  to  defendant  when  taken  in  connection  with 
other  instructions.      Lake  Erie,  etc,  R,  Co,  v.  Sams,  397, 899  (2) . 

79.  Misconduct  of  Counsel. — ^Improper  statements  by  counsel 
during  the  argument  to  the  jury  are  ground  for  reversal  only 
where  they  are  of  such  a  material  character  as  to  make  it 
appear  probable  that  they  were  the  means  of  procuring  a 
wrong  verdict.  Haskell,  etc.,  Car  Co,  v.  Timm,  612, 619  (9). 

80.  Misconduct  of  Counsel, — Discha/rge  of  Jury, — ^When  a  re- 
mark by  counsel,  though  improper,  is  not  incurable  by  admon- 
ishing the  jury,  the  refusal  of  the  court  to  sustain  a  request 
for  a  discharge  of  the  jury  therefor  is  harmless. 

Lake  Erie,  etc,  R,  Co.  V.  Howarth,  454, 470  (17) . 

81.  Motion  to  Make  Complaint  More  Specific — It  is  not  reversi- 
ble error  to  overrule  a  motion  to  make  the  complaint  more  spe- 
cific, where  the  record  shows  that  the  rights  of  defendant  suf- 
fered in  no  way  because  of  such  ruling. 

Howard  V.  Merker,  400, 402  (1) . 

82.  Ovemdiyig  Motion  to  Make  Pleading  More  Specific — To  con- 
stitute reversible  error,  the  overruling  of  a  motion  to  make  a 
pleading  more  specific  must  be  shown  affirmatively  to  have  in- 
jured the  complaining  party. 

Haskell,  etc.  Car  Co.  v.  Erickson,  Admx.,  657, 661  (1) . 

83.  Pleading. — Facts  Provable  Under  General  Denial — Ruling 
on  Other  Paragraphs  of  Answer. — Where  the  general  denial  is 
pleaded,  error,  if  any,  in  overruling  a  motion  to  make  another 
paragraph  of  answer  more  specific  and  in  overruling  a  demur- 
rer thereto,  is  harmless.  Campbell  \,  Pugsley,  305, 308  (1). 

84.  Pleading, — Misnomer. — ^The  mere  misnomer  of  a  pleading  by 
the  pleader  cannot  be  made  the  basis  of  reversible  error. 

Rosier  V.  Birk,  191, 194, 195  (2) . 

85.  Release, — Rescission. — Tender, —  Irregularity. —  A  defendant 
may  not  complain  on  appeal  of  the  irregularity  involved  in  a 
late  parent  into  court  of  the  amount  of  a  tender  made  in 
connection  with  an  application  for  the  reinstatement  of  a  cause 
settled  out  of  court,  where  the  amount  of  the  judgment  dis- 
closes that  he  was  not  harmed  thereby. 

Clark  V.  Bledsaw,  282, 284  (2) . 

86.  Review, — Striking  Out  Testirrumy  Improperly  Admitted, — 
Witnesses. — Where  all  the  testimony  of  an  incompetent  wit- 
ness has  been  stricken  out  by  the  court  on  the  trial,  except  such 
as  was  more  favorable  to  appellant  than  to  appellee,  the  error  in 
admission  was  rendered  hannless. 

Hov?a/rd  v.  Merker,  400, 403  (2) . 
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87.  Sustaining  Demurrer. — Sustaining  a  demurrer  to  an  answer 
is  harmless,  although'  the  demurrer  is  insufficient  in  form, 
where  the  answer  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  defense.  Eiekmierv.  Geddes,  167, 170  (6). 

(E)  Questions  of  Fact,  Vebdicts  and  Findings. 
See  also  Adverse  Possession;  New  Trial  1,  2. 

88.  Conflicting  Evidence, — No  question  is  presented  for  decision 
on  appeal  by  an  assertion  that  the  verdict  is  not  supported  by 
a  preponderance  of  the  evidence  on  an  essential  question,  where 
the  evidence  as  to  that  question  is  conflicting. 

Hawkms  v.  Rieman,  127, 129  (3) . 

89.  Conflicting  Evidence. — ^Where  the  only  question  involved  in 
an  appeal  requires  for  its  determination  a  review  of  conflicting 
evidence,  the  judgment  will  be  affirmed. 

Broadway  v.  Majors,  111. 

90.  Conflicting  Evidence. —  Conclusiveness  of  Finding. —  The 
court's  finding  upon  conflicting  evidence  cannot  be  disturbed. 

Folger  v.  Ba/mard,  523, 527  (8) . 

91.  Conflicting  Evidence,  —  Judgement.  —  Conclusiveness,  —  The 
court  on  appeal  wiU  not  disturb  a  judgment  resting  on  con- 
flicting evidence  on  the  ground  that  it  is  not  sustain^  by  suf- 
ficient evidence.  Miller  v.  MUler,  19. 

92.  Decision, — Conclusiveness. — Where  the  evidence  tends  to  sus- 
tain the  decision  of  the  trial  court,  it  will  not  be  disturbed  on 
appeal  for  insufficiency  of  evidence.        Chastain  v.  Lindley,  448. 

93.  Evidence. — The  Appellate  Court  will  not  reverse  a  case  upon 
the  evidence  if  there  is  any  evidence  tending  to  support  the 
decision.  Campbell  \,  Pugsley,  805, 808  (8 ) . 

94.  Evidence. — Sufficiency. — Amount. — ^Where  there  is  ample  evi- 
dence to  support  the  verdict,  in  amount  as  reduced  by  remit- 
titur, it  will  not  be  disturbed  on  appeal. 

West,  Exr.,  v.  Davis,  649, 660  (2 ) . 

95.  Examination  of  Experts, — Facts  Improperly  Included  in 
HypotheticaZ  Question. — Other  FaMs  Properly  in  Question  to 
Sa/ms  Effect,-— Weight  of  Question  and  Answer  for  Jury. — 
Where,  in  the  examination  of  experts,  in  an  action  on  a  policy, 
a  hypothetical  question  improperly  contained  facts  gleaned 
from  the  attending  physician's  certificate  to  the  proof  of  loss, 
but,  omitting  these  facts  from  the  question,  there  remained 
other  facts  to  the  same  effect,  given  by  nonexpert  witnesses, 
the  weight  to  be  given  to  the  question  and  its  answers  was  for 
the  jury. 

Abendroth  v.  Fidelity,  etc.,  Co.  of  Ma/ryland,  50, 54  (8) . 

96.  Evidence, — Weight. — The  Appellate  Court  will  not  weieh  evi- 
dence in  passing  upon  its  sufficiency  to  support  a  verdict  or 
finding,  notwithstanding  the  provisions  of  §698  Bums  1914, 
Acts  1903  p.  838.  Vannhausry.  Foun^,  651, 656  (3). 

97.  Findings, — Conclusiveness, — ^Where  there  was  some  evidence 
to  sustain  the  finding  of  the  trial  court  that  the  use  of  a  way 
was  merely  permissive,  the  trial  court's  finding  to  that  effect 
is  conclusive.  Turner  v.  Sievers,  30, 36  (2). 

98.  Instructions,— Correct  Result. — ^Where  the  verdict  was  right 
upon  the  evidence,  contentions  as  to  instructions  given  will  not 
be  considered.  Moriarity,  Rec,  v.  Hicham,  329, 331  (3) . 
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99.  Judgment, — Opening  Defaulta. — ^Aji  appellate  tribunal  will 
not  disturb  the  decision  of  the  trial  court  upon  an  application 
for  relief  from  a  judgment  by  default,  if  there  is  any  evidence 
tending  fairly  to  sustain  it. 

Ayrshire  Co<d  Co.  v.  TAtimmm,  578, 686  (6) . 

100.  New  Trial, — Verdict  Supported  by  Obviously  False  Testi- 
mony.— Duty  of  Tiial  Judge, — In  an  action  on  a  fire  policy 
which  provided  that  fraud  or  false  swearing  by  insured  in 
making  proofs  of  loss  should  cause  a  forfeiture  of  all  claims 
under  the  policy,  where  it  was  obvious  from  the  evidence  that 
insured  in  his  proofs  of  loss  had  knowingly  overstated  the 
value  of  the  goods  destroyed,  held  that  the  trial  judge  should 
not  have  permitted  the  verdict  supported  by  such  evidence  to 
stand,  but  in  the  performance  of  his  whole  duty  should  have 
granted  a  new  trial,  especially  as  his  failure  in  this  respect 
could  not,  under  the  circumstances,  be  corrected  on  appeal. 

American  Ins.  Co.  V.  Pctggett,  611, 682  (2) . 

101.  Verdict,— Conclusiveness, — The  jury's  finding  on  questions 
of  fact  supported  by  some  evidence  will  not  be  disturbed  on 
appeal.  Kemp  v.  Mays,  214, 215  (1) . 

(F)  Waiver  of  Error. 

See  also  18,  86,  37,  45-47,  53. 

102.  Grounds  fotr  New  Trial — Grounds  for  new  trial  which  are 
not  presented  on  appeal  are  waived. 

Eagle  Lake  Ice  Co,  v.  Mvnson,  496, 499  (4) . 

103.  Instructions, — Dam/iges, — Error,  if  any,  in  giving  an  in- 
struction on  the  measure  of  damages  is  waived  hy  the  failure 
of  appellant  to  assign,  as  a  cause  for  a  new  trial  that  the  ver- 
dict is  excessive.        Haskellj  etc.,  Can-  Co,  v.  Tirmn,  612, 618  (8) . 

104.  Objection  to  Jurisdiction. — Jurisdiction  of  the  person  or  of 
the  proceeding  must  be  raised  in  limine  or  it  is  waived,  so  that 
appellant  cannot  for  the  first  time  on  appeal  attack  the  juris- 
diction of  the  trial  court  to  enter  a  judgment  nunc  pro  tunc  as 
of  an  earlier  term  on  the  ground  that  tiie  record  did  not  show 
that  notice  of  intention  to  have  the  proceedings  was  served. 

Indianapolis,  etc,,  Traction  Co,  v.  Long,  390  (392  (3) . 

105.  Presumptions, —  Justices  of  the  Peace, —  Transmission  of 
Tender, — Money  deposited  in  the  hands  of  a  justice  of  the 
peace  as  a  tender  will  be  presumed  to  have  been  transmitted 
with  the  papers  on  appeal  to  the  superior  court,  where  the 
record  does  not  show  to  the  contrary. 

Kurtz  V.  Cooperider,  893, 896  (8) . 

(G)  Subsequent  Appeals. 

106.  Law  of  the  Case, — On  a  second  appeal  of  a  cause,  any  de- 
cision made  on  the  first  appeal  will  constitute  the  law  of  the 
case  throughout  all  subsequent  stages,  whether  such  decision 
was  right  or  wrong,  no  matter  what  form  the  question  assumes, 
so  long  as  it  is  in  fact  the  same  question. 

Stickler  v.  Live  Stock  Ins.  Assn.,  508, 509  (1) . 

107.  Law  of  the  Case. — Directing  Verdict. — ^Where,  on  the  first 
appeal  of  a  cause,  it  was  held  that  the  complaint  did  not  state 
a  cause  of  action  because  of  the  absence  of  certain  essential 
averments,  that  decision,  in  making  which  the  court  was  re- 
quired to  consider  not  only  the  facts  directly  alleged,  but  also 
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all  reasonable  inferences  deducible  therefrom,  constituted  the 
law  of  the  case,  so  that  where,  on  retrial  of  the  cause  on  an 
amended  complaint  containing  the  omitted  averments,  the  evi- 
dence adduced  did  not  establish  a  state  of  facts  substantially 
different  from  those  alleged  in  the  original  complaint  it  was 
proper  for  the  trial  court  to  direct  a  verdict  for  defendant, 
since,  under  the  law  of  the  case,  a  verdict  for  plaintiff  would 
not  have  been  sustained  by  sufficient  evidence. 

Stickler  v.  Live  Stock  Ins.  Assn.,  508, 510  (2) . 

APPEARANCE— 

Judicial  discretion,  see  Amicus  Curiae. 

• 

APPLIANCES—  ' 

For  workmen,  master's  duty,  see  Master  and  Servant  9. 

APPROPRIATION— 

Failure  to  make,  defense  in  action  on  claim,  see  Counties  2. 

ARBITRATION— 

Ignoring  contract  provision  for,  right  of  other  party  to  bring 
action,  see  Contracts  1. 

ARREST— 

Motion,  sufficiency  to  present  question  of  venue^  see  Venue  2. 

ASSESSMENTS— 

See  Drains;  Municipal  Corporations  14-17,  23. 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  26,  27. 

ASSIGNMENTS— 

See  also  Contracts  2;  Mortgages  8;  Parties  2. 

Action  for  Enticement  of  Wife. — Riffht  to  Assign. — ^A  cause  of 
action  by  the  husband  for  the  enticement  of  his  wife  is  not 
assignable  either  at  common  law  or  under  the  statute. 

Gerdink  v.  Meginnis,  39, 43  (1). 

ATTACHMENT— 

1.  Lien  of  Writ. — When  Attaches. — Under  §956  Bums  1914, 
§922  R.  S.  1881,  the  writ  of  attachment  is  a  lien  from  the  time 
it  is  placed  in  the  hands  of  the  sheriif. 

Bcvrker  V.  CurU,  178, 179  (1) . 

2.  Lien. — Writ  Interveninff  Between  Signature  and  Delivery  of 
Deed. — ^Where  a  deed  by  nonresidents  was  sent  to  a  bank  of 

.  the  county  wherein  the  land  lay,  for  collection  of  the  con- 
sideration and  delivery,  a  writ  of  attachment  against  the 
gn:>antors'  property,  applied  for,  issued,  and  placed  in  the  hands 
of  the  sheriff  before  the  receipt  and  delivery  of  the  deed,  but 
on  the  same  day  therewith,  was  a  lien  on  the  land  although 
the  deed  had  been  signed  and  acknowledged  the  day  before, 
since  the  deed  was  not  executed  until  its  delivery. 

Pwrker  v.  CurU,  178, 179  (2) . 


INDEX,  719 


ATTORNEY  AND  CLIENT— 

Actian  for  Entieement  of  Wife, — Settlement  by  Husband. — Prose- 
cation  by  Attorney  to  Secure  Fees. — Where  a  husband  con- 
tracted with  an  attorney  to  prosecute  an  action  for  the  entice- 
ment of  his  wife  and  agreed  to  pay  him  as  compensation  a 
sum  equal  to  fifty  per  cent,  of  the  amount  recovered,  such  at- 
torney, upon  a  reconciliation  of  husband  and  wife,  will  not  be 
permitted  to  prosecute  the  action  to  final  judgment,  in  disre- 

fard  of  the  husband's  wishes,  for  the  puriK>se  of  securing  their 
ees  on  the  theory  that  under  their  contract  they  had  an 
interest  in  the  cause  of  action. 

Gerdink  v.  Meginnis,  39, 44  (8) . 
AUTOMOBILES— 

Collision,  intoxication  of  driver,  knowledge  of  occupant,  effect  on 
latter's  action,  see  Railroads  8. 

Driver's  negligence,  not  imputable  to  sruest,  see  Negligengb  1; 
Railboads  9.  V 

Ownership  by  wife,  use  by  husband,  liability,  see  Negligengb  2. 

BANKS  AND  BANKING— 

See  also  Bills  and  Notes. 

1.  Appropriation  of  Deposit, — Notice  of  Trust  Chaara^ter. — Liar 
bility  on  Checks  Subsequently  Presented. — ^When  trust  funds 
are  deposited  by  a  firm,  and  the  banker  has  notice  or  knowl- 
edge of  their  trust  character,  he  will  be  liable  to  the  holder  of 
a  check  presented  after  he  has,  by  means  of  an  arrangement 
by  check  and  new  note,  appropriated  the  entire  balance  of  the 
account  to  the  payment  of  an  old  note  due  him;  but  if  he  had 
no  such  notice  or  knowledge,  then  l^e  holder  of  such  check  so 
subsequently  presented  would  not  be  entitled  to  recover  against 
him.  Davis  V.  Indiana  Nat.  Bank,  563, 566  (1) . 

2.  Appropriation  of  Depositor's  Account. — Nature  of  Account. — 
Source  of  Funds. — Evidence, -Sufficiency. — In  an  action  by  the 
holder  of  a  check  not  paid  for  want  of  fundj  on  account  of  the 
prior  appropriation  by  the  bank  of  the  depositor's  account, 
there  was  no  error  in  the  court's  finding  for  the  bank  where 
the  record  showed  that  the  depositor  firm  had  at  different  times 
borrowed  from  the  bank,  upon  notes  given  therefor,  and  placed 
the  money  so  obtained  in  said  account,  and  that  one  member 
of  depositor  firm  had  placed  therein  a  large  sum  derived  from 
the  settlement  of  his  father's  estate. 

Davis  v.  Indiana  Nat,  Bank,  563, 569  (2) . 

3.  Insolvency  of  Bank. — Duty  of  State  Auditor, — Statute, — Sec- 
tion 4959  Bums  1914,  Acts,  1893  p.  344,  providing  that  the 
auditor  of  state  on  discovering  that  it  is  unsafe  or  inexpedi- 
ent for  any  banking  corporation  to  continue  business,  or  that 
it  is  insolvent,  he  shall  report  the  facts  to  the  prosecuting  at- 
torney, etc.,  is,  when  the  prescribed  conditions  exist,  mandatory, 
and  the  auditor  has  no  right  to  disregard  its  command  and  sub- 
stitute his  judgment  as  to  what  should  be  done  in  the  premises, 
and  the  action  of  another  bank,  on  his  request,  in  taking  charge 
of  the  assets  of  a  bank  found  to  be  insolvent  was  without  war- 
rant of  law.  Boaad,  etc,  v.  Citizens  Trust,  etc.,  76, 83  (1) . 

4*  Insolvent  Bank, — Assumption  of  Liability  by  Other  Banks, — 
Legality, — Statutes, — An  agreement  by  two  national  and  two 
state  banks  in  a  city  to  assume  the  liabilities  of  an  insolvent 
bank  in  such  city,  and  to  pay  the  deficiency  in  its  assets,  was 
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illegal  and  uZfra  vires,  under  §§4953,  4956  Bums  1914,  Acts 
1893  p.  844,  defining  the  powers  of  state  banks,  and  §5136  Rev. 
Stat  U.  S.  (§9661  Comp.  Stat  1916),  as  to  powers*  of  national 
banks.  Board,  etc.  v.  Citizens  Trust,  etc.,  76, 84  (2) . 

5.  Insolvent  Bank. —  Assumption  of  Indebtedness  by  Other 
Banks.— Consideration. — Where  one  state  bank,  exceeding  the 
powers  granted  to  it  by  law,  voluntarily  agreed  to  assume  a 
portion  of  the  liabilities  of  another  state  bank  which  was  in- 
solvent, there  was  no  consideration  legally  sufficient  to  support 
a  promise  by  the  assuming  bank  to  pay  indebtedness  due  from 
insolvent  bank  to  a  county,  or  to  support  a  check  given  as  part 
performance  of  such  promise. 

Board,  etc  V.  Citizens  Thrust,  etc.,  76, 86  (3) . 

BILLS  AND  NOTES— 

See  also  ALTsauTioN  of  Instruments;  Appeal  71;  Banks  and 
Banking;  Judgment  10;  Subrogation;  Trial  3. 

1.  Actions. —  Plea  of  Non  Est  Factum. —  Admissibility. —  Evir 
dence, — In  an  action  by  the  assignee  of  promissory  notes  where 
non  est  factum  is  pleaded,  evidence  that  the  maker  had  de^ 
livered  the  notes  to  the  payee,  together  with  the  circumstances 
leading  thereto,  was  prtma  facie  evidence  of  execution  of  the 
notes  sufficient  to  permit  them  to  be  introduced  and  read  in 
evidence.  Hawkins  v.  Rieman,  127, 129  (1) . 

2.  Actions. — Variance  as  to  Maker. — Effect. — Where  the  descrip- 
tion of  the  maker  of  a  note,  as  given  in  the  complaint,  ma- 
terially differs  from  the  instrument  as  placed  in  evidence,  the 
variance  is  fatal  unless  there  is  averment  in  the  complaint, 
sustained  by  proof,  explaining  the  apparent  inconsistency,  and 
this  is  especially  true  where  tiie  plaintiff  was  fully  apprised  of 
the  variance  upon  the  trial,  by  the  court,  but  took  no  steps  to 
amend  or  introduce  explanatory  evidence. 

Sapirie  v,  WsUs,  206. 

8.  Consideration. — Sufficiency. — Jury  Question. — In  an  action  on 
promissory  notes  wherein  an  answer  of  no  consideration  was 
filed,  evidence  examined  and  held  sufficient  to  make  the  question 
of  the  sufficiency  of  the  consideration  a  matter  for  the  jury. 

Hawkins  V.  Rieman,  127, 131  (4). 

4.  P^omdssory  Note. — Action. — Proof  Required. — Failure  to  D«- 
mur  to  Complaint. — Effect. — Statute. — Under  §344,  cl.  5,  Bums 
1914,  Acts  1911  p.  415,  providing  that  the  defendant  may  demur 
to  the  complaint  when  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  §348  Bums  1914,  Acts  1911  p. 
415,  providing  that  when  such  matter  does  not  appear  on  the 
face  of  the  complaint  it  may  be  taken  by  answer,  and,  if  not 
taken  by  demurrer  or  answer,  is  deemed  waived,  the  provision 
as  to  waiver  applies  only  to  the  right  to  question  the  sufficiency 
of  the  pleading  and  does  not  dispense  with  the  necessity  of 
establishing  every  material  fact  necessary  to  a  recovery  by  a 

Sreponderance  of  the  evidence,  so  that  the  failure  of  an  in- 
orser  of  a  note  to  demur  to  a  complaint  failing  to  allege  pre- 
sentment, demand  and  notice  of  dishonor  does  not,  in  tiie  ab- 
sence of  a  waiver  of  the  same  in  the  note,  dispense  with  proof 
of  such  facts,  such  proof  being  essential  to  a  recovery  under 
§9089k3  Bums  1914,  Acts  1913  p.  120. 

Thompson  v.  Divine,  118, 116  (8) . 
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5.  Sufficiency  of  Cansideratum. — Notes  executed  in  payment  for 
services  in  securing  the  signature  of  payee's  husband  to  an  in- 
strument desired  by  the  maker,  are  supported  by  a  sufficient 
consideration.  Hawkins  v.  Rieman,  121, 181  (5) . 

6.  Time  of  Pa/yment, — Indefinite  Extension  Clause. — Negotiabil- 
ity. — A  promissory  note  that  contains  a  clause  making  possible 
the  inddinite  extension  of  the  time  of  payment,  is  not  negoti- 
able under  the  Negotiable  Instruments  Act,  which  in  this  par- 
ticular is  the  same  as  the  law  previously  declared  by  the  courts. 

Wa/yne  Co.  Nat,  Bank  V.  Cook,  404. 
BOARD- 

Claim  for,  by  member  of  family,  evidence,  jury  question,  see 
Executors  and  Administrators  3. 

BONDS— 

Appeal,  paid  surety,  contract  governed  by  insurance  law,  see 
Principal  and  Surety. 

Contractors,  conditions,  statute,  see  Municipal  Corporations  18. 

Substitution  of  surety,  authority  of  court,  see  Appeal  19. 

BREACH— 

Of  sales  contract,  action,  see  Sales. 

BRIEFS— 

See  Appeal  28-47. 

BROKERS— 

1.  Contra>ct  Fixing  Compensation. — Acceptance. — ^Where  a  real 
estate  broker  prepared  a  contract  for  the  exchange  of  lands 
which  stipulated  that  a  certain  party  was  to  pay  his  commis- 
sion, the  execution  of  such  contract  was  a  sufficient  acceptance 
thereof  by  the  broker.  Eicknder  v.  Geddes,  167, 170  (5) . 

2.  Real  Estate  Brokers. — Action  for  Commission.'— Complaint. — 
In  a  real  estate  broker's  action  on  a  written  contract  to  recover 
compensation  for  arranging  an  exchange  of  lands,  a  complaint 
alleging  that  defendant  failed  and  refused  to  pay,  without 
alleging  the  date  thereof,  is  sufficient. 

Eickmier  v.  Geddes,  167, 169  (3) . 

3.  Real  Estate  Brokers. — Action  on  Contract  for  Commission. — 
Rate  of  Commission. — Evidence. — Where  a  contract  for  the  sale 
or  exchange  of  real  estate  provided  for  the  payment  of  the 
regular  fixed  commission  according  to  the  rate  established  by 
a  named  real  estate  exchange,  the  minutes  of  the  exdiange 
showing  the  regular  fixed  commission  to  be  paid  on  exchanges 
of  real  estate  was  admissible  in  an  action  on  the  contract  for 
compensation.  Stoekberger  v.  Zane,  4,  9  (2) . 

4.  Real  Estate  Brokers. — Contract  for  Commission. — Certainty. 
— Commission  as  Fixed  by  Real  Estate  Exchange. — In  a  real 
estate  broker's  action  for  commissions  for  the  exchange  of  real 
estate,  where  the  contract  provided  for  compensation  according 
to  the  rate  established  by  a  named  real  estate  exchange,  the 
fact  tiiiat  the  rules  of  the  exchange  provided  only  for  a  mini- 
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mum  rate  of  compensation  did  not  render  the  contract  inef- 
fective under  §7463  Burns  1914,  Acts  1913  p.  638,  as  being 
uncertain.  Stockberger  v.  Zane,  4, 9  (3) . 

6.  Real  Estate  Brokers. — Contract  for  Comrniasion, — Validity. — 
Sta4,ute, — Where  a  contract  for  the  sale  or  exchange  of  real 
estate  provided  for  the  payment  of  the  regular  fixed  conmiis- 
sion  as  adopted  by  a  named  real  estate  exchange,  the  fact  that 
the  only  rate  of  commission  so  fixed  was  a  minimum  rate  did 
not  render  the  contract  ineffective  under  §7463  Bums  1914, 
Acts  1913  p.  638,  providing  that  a  contract  for  the  payment 
of  a  commission  for  the  sale  or  exchange  of  real  estate  must 
be  in  writing,  as  such  statute  requires  only  that  the  contract 
import  a  promise  to  pay  and  provides  a  means  of  ascertaining 
the  amount  thereof  without  destroying  the  character  thereof 
as  a  written  instrument.  Stockberger\,Zane^4,B  (1). 

6.  Real  Estate  Brokers, — Contract  for  Commission, — Statute, — 
Constrtiction, — ^Although  the  manifest  purpose  of  §7463  Bums 
1914,  Acts  1913  p.  638,  requiring  contracts  for  the  payment  of 
commissions  for  the  sale  or  exchange  of  real  estate  to  be  in 
writing,  is  to  protect  real  estate  owners  against  imposition  and 
fraud,  it  was  not  intended  to  enable  the  landowners  to  work  the 
same  result  against  others,  so  that,  while  the  statute  must  be 
subst€mtially  complied  with,  its  operation  should  not  be  ex- 
tended further  than  to  make  its  spirit  and  purpose  elective. 

Stockberger  V.  Zane,  4, 10  (4) . 

CARRIERS— 

1.  Ca/rriage  of  Live  Stock. — Agreew^ent  to  Extend  Time  of  Con- 
finement of  Cattle  Without  Feed  or  Water. — Validity, --Stat- 
utes.— An  agreement  by  a  carrier  to  transport  cattle  within  a 
reasonable  time  is  not  a  preferential  contract  in  violation  of 
24  U.  S.  Stat.  379  (U.  S.  Comp.  Stat.  §8563  et  seq.),  32  U.  S. 
Stat.  847,  c.  708  (U.  S.  Comp.  Stat.  §§8597-8599),  regulating 
interstate  commerce,  merely  because  the  shipper  requested  the 
carrier  to  extend  the  time  of  confinement  of  the  cattle  without 
unloading  for  feed,  water  and  rest  for  thirty-six  hours,  as 
authorized  by  U.  S.  Comp.  Stat.  §8651. 

BoLtimjore^  etc.,  R,  Co.  V.  Bower,  367. 

2.  Carriage  of  Live  Stock. —  Evidence. —  Sufficiency. —  Evidence 
that  a  terminal  carrier  shortly  after  delivery  to  it  by  a  con- 
necting carrier  discovered  that  the  cattle,  which  were  shipped 
under  a  36-hour  time  limit  for  unloading,  feeding  and  rest, 
had  already  been  confined  31  hours,  that  such  carrier's  next 
available  train  for  destination  did  not  leave  until  at  or  near 
the  expiration  of  such  time  limit,  and  that  the  stock  were 
promptly  turned  back  to  the  connecting  carrier,  who  accepted, 
unloaded  and  fed  the  cattle,  and  after  so  doing  reloaded  and 
redelivered  them  to  the  terminal  carrier,  the  loss  of  one  head 
occurring  meanwhile  and  before  the  terminal  carrier  accepted 
the  car  for  shipment,  does  not  show  a  common-law  liability 
aprainst  the  terminal  carrier;  and  in  such  a  case  it  makes  no 

.  difference  whether  the  shipping  contract,  containing  restrictive 
provisions,  was  valid  or  not. 

Baltimorey  etc,  R.  Co.  v.  Maurer,  296, 304  (3) . 

3.  Carriage  of  Live  Stock, — Failure  to  Give  Possible  But  Un- 
usual Service. — The  failure  of  a  carrier  to  transport  live  stock 
on  a  fast  train,  advertised  to  carry  perishable  freight  only,  and 
which  did  not  stop  at  the  point  of  destination  involved,  was 
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not  negligence,  since  there  was  not  only  no  duty  upon  the  car- 
rier to  receive  and  forward  such  shipment  by  such  train,  but 
it  had  no  legal  right  to  do  so,  as  by  so  doing  it  would  be  giving 
the  shipper  unusual  service  not  equally  open  to  all  persons. 

Baltimore,  etc.,  R,  Co,  v.  Maurer,  296, 303  (2.). 

4.  Interstate  Comnierce. — Carriage  of  Live  Stock. — LiahUity  of 
Connecting  Carriers. — Connecting  carriers  concerned  in  han- 
dling interstate  shipments  en  route  are  not  primarily  liable 
unless  the  loss,  damage  or  destruction  complained  of  occurs  on 
their  line,  in  view  of  the  Carmack  Amendment  of  June  29, 
1906,  U.  S.  Comp.  St  §§8604a,  8604aa. 

Baltimore,  etc.,  R.  Co.  v.  Maurer,  296, 303  (1) . 

CASES— 

Cited,  see  p.  viii. 

Distinguished,  see  Appeal  21;  Drains;  Mechanics'  Liens  1; 
Mortgages  3;  Taxation  1;  Venue  2. 

Reported,  see  p.  iii. 

CHAMPERTY  AND  MAINTENANCE— 

Action  for  Enticement  of  Wife. — Assignm^ent. — Validity. — An  at- 
tempt by  the  husband  to  assign  by  contract  his  cause  of  action 
for  the  enticement  of  his  wife  or  any  interest  in  such  cause  of 
action  prior  to  the  rendition  of  judgment  would  be  champertous 
and  void.  Gerdink  v.  Meginnis,  39, 43  (2) . 

CHATTEL  MORTGAGES— 

Recording. — Real  Estate  Mortgage  Records. — Constructive  No- 
tice.— Where  a  mortgage  of  r^  estate  and  chattels  was  re- 
corded in  the  real  estate  mortgage  records  only,  such  record- 
ing was  constructive  notice  as  to  the  chattels  under  §§7472, 
7473,  9492,  9495,  9497  Bums  1914,  Acts  1907  p.  240,  §§4914, 
5930,  5931,  5933  R.  S.  1881.    Woodbury  Glass  Co.  v.  Beeson,  385. 

CHECKS— 

See  Banks  and  Banking. 

CHILD— 

Failure  to  support,  see  Criminal  Law;  Infants;  Parent  and 
Child. 

Contributory  negligence,  imputability,  see  Negu(%nce  3,  4. 

CITIES— 

See  Municipal  Corporations. 

COLLATERAL  ATTACK— 

See  Judgment  10. 

COMMERCE- 
SCO  also  Telegraphs  and  Telephones. 

1.  Corporations, — Installation  of  Sprinkler  System  by  Foreign 
Corporation  Not  Interstate  Commerce. — ^The  contract  for,  and 
the  installation  of  a  sprinkler  system,  by  a  foreign  construction 
company,  in  a  domestic  manufacturing  plant,  did  not  consti- 
tute interstate  commerce,  but  was  the  transaction  of  local  busi- 
ness in  the  state. 

U.  S,  Const.  Co.  V.  Hamilton  Nat.  Bank,  149, 158  (2) . 
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2.  Interstate. — Transmission  of  Telegram ^The  transmission  of 

intelligence  by  wire,  being  commerce,  is  governed  by  the  act  of 
congress  regelating  the  same,  where  the  route  of  transmission 
lies  in  more  than  one  state,  although  the  point  of  origin  and 
the  point  of  destination  of  the  message  are  within  the  same 
state.  Western  Union  Tel.  Co.  v.  Bnshnell,  511, 514  (1 ) . 

3.  Interstate  Regvlation. — Exclusion  of  States. — Teleffraph  and 
Telephone. — Congress  having  by  act  of  June  18,  1910,  86  Stat, 
at  L.  544,  assumed  jurisdiction  to  regulate  telegn^aphic  business 
of  an  interstate  nature,  such  act  suspends  all  state  regulations, 
statutes  and  decisions  in  so  far  as  they  conflict  therewith. 

Westeam  Union  Tel  Co.  v.  Hanlin,  120, 126  (1) . 

4.  Interstate  Telegram. — Failure  to  Deliver. — Recovery  of  Penr 
aUy  Under  State  Statute. — Where  a  telegram  sent  to  a  point 
within  the  same  state  was  transmitted  by  a  route  lying  partly 
in  another  state,  and  where  in  so  doing  tiie  telegraph  company 
used  the  only  route  it  had,  the  sender,  on  the  company's  failure 
to  deliver  the  telegram  could  not  recover  the  penally  imposed 
by  §§5780,  5781  Bums  1914,  Acts  1885  p.  151,  since  the  trans- 
mission of  the  telegram  constituted  interstate  commerce,  so  that 
the  state  statute  was  inapplicable. 

Western  Union  Tel  Co.  v.  BushneU,  511, 516  (2). 

5.  Interstate  Telegram. — Failure  to  Deliver. — State  Statute  Imr 
posing  Penalty. — Applicability. — Where  a  telegram  sent  to  a 
point  in  the  same  state  was  transmitted  by  a  route  lying  partly 
m  another  state  over  the  only  route  available  to  the  company, 
so  that  the  transmission  constituted  interstate  commerce,  the 
fact  that  the  failure  to  make  delivery  occurred  in  the  same 
state  as  the  point  of  the  telegrram's  origin  did  not  make  ap- 
plicable the  state  statutes  (§§5780,  5781  Bums  1914,  Acts  1885 
p.  151) ,  imposing  a  penalty  for  failure  to  deliver  a  telegram. 

Western  Union  Tel.  Co.  v.  BushneU,  511, 516  (3) . 

6.  Interstate  Telegramu — Route  of  Transmission^ — A  telegraph 
company  in  transmitting  a  message  having  both  its  origin  and 
destination  within  the  same  state  need  not,  in  order  to  avoid 
subjecting  itself  to  the  penalty  imposed  by  §§5780,  5781  Bums 
1914,  Acts  1885  p.  151,  for  failure  to  deliver  a  telegram,  trans- 
mit the  same  wholly  within  the  boundaries  of  the  state,  even  if 
it  is  i>ossible  to  do  so,  where  it  might  be  sent,  in  a  safer  and 
more  practical  and  expeditious  way  in  the  usual  course  of  busi- 
ness, by  a  route  lying  partly  without  the  state. 

Western  Union  Tel.  Co,  v.  BushneU,  511, 517  (4) . 

COMMISSION— 

Treasurer's  right,  on  tax  collections,  see  Taxation  4,  5. 

COMMON  LAW— 

Marriage  in  foreign  state,  effect,  see  Marriage. 

COMPENSATION— 

Workmen's,  see  Master  and  Servant  10-32. 

COMPROMISE— 

Pleadings  relating  to,  admissibility,  see  Evidence  8. 
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CONDITIONS— 

Subsequent,  see  Deeds. 

CONSIDERATION— 

See  Deeds;  Evidence  17;  Indemnity.  . 

Sufficiency,  to  support  agreement  to  assume  liability,  see  Banks 
AND  Banking  5. 

Sufficiency,  when  jury  question,  see  Bills  and  Notes  3. 

Sufficiency,  to  support  note,  see  Bills  and  Notes  5. 

CONSTRUCTIVE  NOTICE— 

As  to  condition  of  warning  bell,  see  Railroads  18. 

CONSTRUCTION— 

Note  and  mortgage,  when  construed  together,  see  Mortgages  2. 
Of  statutes,  see  p.  xxii;  Statutes. 
Of  wills,  see  Wills. 

CONTRACTS— 

See  also  Appeal  6;  Banks  and  Banking  5;  Brokers;  Corpora- 
tions 3;  Deeds;  Evidence  14,  15;  Frauds,  Statute  of;  In- 
demnity; Insurance;  Mechanics'  Liens  1;  Municipal  Cor- 
porations 2,  18;  Parties  2;  Pleading  6;  Pledges;  Sales; 
Schools  and  School  Districts  6;  Specific  Performance; 
Trusts;  Work  and  Labor. 

1.  Building  Contracts, — Arbitration  Clause, — No  Effect  on  Con- 
tractor's  Action  When  Ignored  by  Owner, — ^An  action  is  main- 
tainable by  the  contractor  for  extra  work  and  alterations  not- 
withstanding a  clause  in  the  contract  providing  for  arbitration 
in  case  of  failure  to  agree  on  the  price  of  altei:ations,  where 
the  owner  ignored  the  provisions  of  such  clause  by  giving  di- 
rections concerning:  the  work  on  the  building  and  changes  in 
its  construction  independent  of  the  architect. 

Hooker  v.  Pease  Const,  Co.,  236, 240  (5 ) . 

2.  Oral  Promise  to  Pay, —  Assignment, —  Actions, —  Evidence, — 
Executors  and  Administrators, — Where  a  claim  against  a  de- 
cedent's estate  is  founded  on  an  oral  promise  by  decedent  to 
repay  a  sum  of  money  loaned  to  her,  and  alleged  to  have  been 
assigned  to  claimant,  though  the  complaint  fails  to  show  that 
such  assignment  was  in  writing,  while  a  written  assignment 
was  put  in  evidence,  there  is  no  variance,  since  such  assign- 
ment was  merely  evidence  of  claimant's  right  of  action,  and 
not  a  necessary  part  of  the  complaint. 

Spencer,  Admvr.,  v.  McCune,  484, 486  (1) . 

CONTRIBUTORY  NEGLIGENCE— 

See  Neguoence. 

CORPORATIONS— 

See  also  Municipal  Corporations. 

1.  Foreign, — Compliance  With  Statute  RegtiUUing  Admission* — 
Taxpayer  Mojf  Not  Challenge  by  Injunction  Against  Acts, — ^A 
private  individual  cannot  maintain  an  action  to  enjoin  acts 
within  the  state  by  a  foreign  corporation  on  the  ground  that 
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it  has  not  complied  with  statutory  conditions  precedent  to  the 
right  to  do  business  within  the  state. 

Depeugh  v.  Boa/rd,  etc,  91. 

2.  Foreign. — Failure  to  Comply  With  Statutory  Requirements, — 
Right  of  Protection, — A  contract  of  a  foreign  corporation  for 
the  transaction  of  local  business  in  the  state,  in  violation  of 
§4085  et  seq.  Bums  1914,  Acts  1907  p.  286,  because  of  failure 
to  comply  with  the  requirements  therein  prescribed  for  admis- 
sion of  the  corxK>ration  to  do  business  in  the  state,  is  unlawful, 
and  not  entitled  to  the  protection  of  the  courts  of  the  state. 

U.  S»  C(mst.  Co,  V.  Hamilton  Nat.  Bank,  149, 158  (3) . 

3.  Foreign, — Statutory  Requirements, — When  Contracts  Void, — 
Section  4085  et  seq.  Bums  1914,  Acts  1907  p.  286,  regulating 
the  admission  of  certain  foreign  corporations  to  do  business  in 
Indiana,  contains  a  section  prescribing  a  penalty  for  neglect 
or  failure  to  comply  with  the  act,  and  this  renders  a  contract 
made  in  violation  thereof  void. 

U,  S>  Const,  Co.  v.  HamilUm  Nat,  Bank,  149, 155  (1) . 

COSTS— 

Payment  on  change  from  county,  see  Venue. 

Petition  for  attorney's  fees,  striking  out,  statute,  see  Partition  2. 

COUNCIL— 

County,  failure  to  make  appropriation,  effect,  see  Counties  2. 

COUNSEL— 

Misconduct,  see  Appeal  5,  56,  19,  80;  Trial  11. 

COUNTIES— 

See  also  Drains. 

1.  Actions  Agamst, — Com/plaint. — Sufficiency, — ^Although  claims 
against  a  county  must  first  be  presented  to  the  board  of  com- 
missioners for  allowance  or  disaUowance,  as  provided  in  §§6006, 
6007,  6008  Burns  1914,  §§5760,  5761  R.  S.  1881,  Acts  1897  p. 
187,  before  suits  may  be  filed  tiKereon,  a  complaint  inr.an  orig- 
inal action  on  a  claim  which  may  be  brought  under  §6019 
Bums  1914,  §5769  R.  S.  1881,  after  such  disallowance,  need 
not  allege  that  such  steps  have  been  taken. 

Mueller  V.  Board,  etc,,  196, 197  (1) . 

2.  Actions  on  Claims, — No  Appropriation, — Schools  and  School 
Districts, — In  an  action  to  recover  the  reasonable  value  of 
services  as  upon  an  implied  agreement,  in  the  capacity  of  as- 
sistant to  the  county  superintendent,  the  failure  of  the  county 
council  to  make  an  appropriation  is  a  good  defense  under  §5942 
Burns  1914,  Acts  1899  p.  343.        Board,  etc,  v.  Fulkerson,  825. 

COURTS— 

See  also  Appeal;  Criminal  Law  1;  Judges;  Justices  of  the 
Peace;  Evidence;  Trial. 

1.  Jurisdiction, — Local  Actions4— The  rule  that  jurisdiction  over 
the  subject-matter  cannot  be  conferred  by  consent  is  not  vio- 
lated by  a  statute  giving  the  courts  of  other  counties  juris- 
diction to  hear  and  determine  a  local  action  in  the  absence  of 
objection  by  defendant. 

Pittsburgh,  etc,  R,  Co,  v.  HoTue  Ins,  Co,,  etc,  226, 232  (4). 
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2.  Jwriadietion, — Objeetions, — Time  for  Making. — ^An  objection 
to  the  jurisdiction  of  the  court  over  the  subject  of  the  action 
may  be  made  at  any  stage  of  the  proceeding  and  will  not  be 
ignored  because  not  presented  in  a  particular  form  and  man- 
ner. Ptttsburgh,  etc,  R.  Co,  v.  Ireton,  449, 463  (2) . 

3.  Jurisdiction  of  Parties. — ^It  is  not  necessary  that  the  record 
on  appeal  affirmatively  show  that  the  trial  court  had  jurisdic- 
tion of  the  parties. 

Indianapolis,  etc.,  Traction  Co,  v.  Long,  390, 391  (2). 

4.  Jurisdiction, — Presumption, — ^It  is  a  rule  of  law  as  to  courts 
of  general  jurisdiction  that  it  is  presumed  that  every  step 
necessary  to  give  jurisdiction  has  been  taken,  and  unless  the 
contrary  appears,  it  will  be  presumed  that  there  was  due  serv- 
ice of  process  or  notice  or  appearance  by  the  parties,  so  that 
the  entering  of  a  judgment  nunc  pro  tunc  as  of  an  earlier  term 
cannot  be  attacked  merely  because  the  record  did  not  show 
notice  of  an  intention  to  have  such  proceedings  was  served. 

Indianapolis,  etc.  Traction  Co,  v.  Long,  390, 391  (1). 

CRIMINAL  LAW— 

1.  Failure  to  Support  Child, — Appeal,-~Claim  of  Excessive  Pun- 
ishmeni, — Where  the  punishment  assessed  is  authorized  by  tiie 
act  defining  the  crime,  and  where  such  statute  further  em- 
powers the  trial  court  to  extend  clemency  in  certain  cases,  such 
punishment  will  not  be  disturbed  by  the  Appellate  Court  when 
there  is  no  reason  disclosed  by  the  records  to  doubt  that  the 
trial  court  will  properly  administer  its  authority. 

Hummel  v.  State,  12, 18  (7) . 

2.  Panrent  and  Child, — Failure  to  Provide, — Jurisdiction  of  Of- 
fense. — Juvenile  Court, — ^That  the  mother  has  taken  the  chil- 
dren, for  the  care  of  whom  their  father  is  charged  with  failure 
to  provide,  to  Illinois,  does  not  deprive  the  juvenile  court  of 
Indiana  of  jurisdiction,  where  the  children  were  for  a  time, 
by  reason  of  the  failure  of  defendant  to  provide,  in  need  while 
in  Indiana,  and  where,  while  in  lUinois,  he  provided  nothing 
for  them,  and  where  the  abode  that  he  maintained  for  them  in 
Indiana  did  not  constitute  a  ''shelter"  within  the  meaning  of 
Acts  1915  p.  139,  §2635c  et  seq.  Bums'  Supp.  1918. 

Hummel  V.  State,  12, 15  (1) . 

3.  Pa/rent  and  Child, — Failure  to  Support  Child, — Construction 
of  Statute,-— "Shelter,"— -The  word  "shelter"  in  §2635c  Burns' 
Supp.  1918,  Acts  1915  p.  139,  §1,  means  more  than  simply  pro- 
tection from  the  weather.  It  means  a  home  with  proper  en- 
vironment, and  not  a  place  that  will  destroy  the  moral  sensi- 
bility of  the  child  and  train  it  to  immorality  and  lawlessness. 

Hummel  v.  State,  12, 15  (2) . 

4.  Parent  and  Child, — Neglect  of  Father  to  Furnish  Necessaries, 
— Construction  of  Statute, — "Wilfully," — In  a  prosecution  un- 
der §2635c  Bums'  Supp.  1918,  Acts  1915  p.  139,  where  the 
facts  show  a  deliberate,  perverse  design  not  to  furnish  his 
children  the  shelter  to  which  they  were  entitled,  a  father  can- 
not be  heard  to  say  that  he  was  always  willing  to  provide  for 
his  children,  and  that  therefore  his  failure  to  do  so  was  not 
wilful.    *  Hummel  v.  State,  12, 17  (4) . 

5.  Pa/rent  and  Child, — Support  of  Child, — Failure  to  Furnish, — 
No  Demand  Necessary, — No  demand  or  request  need  be  made 
upon  a  father  to  supply  the  needs  of  his  children,  where  his 
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wife  left  home,  taking  his  children,  because,  under  the  condi- 
tions there  existing,  he  could  give  no  sheltering  home  to  his 
children,  and  a  prosecution  may  be  maintained  under  §2635c 
Bums'  Supp.  1918,  Acts  1915  p.  139,  without  any  such  previous 
request.  Hummel  v.  State,  12, 18  (6) . 

CROSSINGS— 

Accidents,  injuries,  liability,  see  Railroads;  Streett  Railroads. 

DAMAGES— 

See  also  Appeal  70,  75,  103;  Cabriers  4;  Master  and  Servant 
2-9;  Municipal  Corporations  3-5,  7-13;  Sales  4. 

1.  Amount — When  Not  Excessive, — The  judgment  will  not  be 
reversed  when  the  amount  of  damages  assessed,  $2,000,  was  not 
so  large  as  to  induce  the  court  to  believe  that  the  jury  acted 
from  prejudice,  partiality  or  corruption,  the  plaintiff  having 
received  serious  and  painful  injuries,  from  which,  at  the  time 
of  the  trial,  she  was  still  suffering  and  would  probably  con- 
tinue to  suffer  for  an  indefinite  period. 

Lake  Erie,  etc,,  K.  Co.  v.  Howwrth,  454, 471  (19). 

2.  Apportionment. — Concurrent  Negligence. — Liability, — Where 
a  street  car  passenger  was  injured  in  a  collision  between 
the  street  car  and  a  city  fire-hose  reel  through  the  alleged 
negligence  of  both,  the  jury  could  not  apportion  the  dam- 
ages, and,  the  city  not  being  liable  because  acting  govern- 
mentally,  the  company  was  liable  alone  for  any  damages. 

LouMviUe,  etc.,  Traction  Co,  v.  Jennings,  69, 74  (3) . 

3.  Evidence, — Social  Position, — Domestic  Relations, — In  an  ac- 
tion for  damages  for  personal  injuries,  testimony  by  plaintiff's 
husband  that  their  domestic  relations  and  social  position  were 
good  was  clearly  immaterial. 

Lake  Erie,  etc.,  R,  Co.  v.  Howarth,  454, 469  (11) . 

4.  Excessive  Dam^iges. — An  award  to  a  widow  of  $2,500  dam- 
ages for  the  death  of  her  husband  kiUed  in  a  railroad  crossing 
accident,  held  not  excessive  on  the  ground  that  the  evidence 
did  not  show  that  decedent  was  engaged  in  any  budness  from 
which  he  received  any  salary  or  income,  or  that  he  had  ever 
contributed  anything  to  the  support  of  his  family  in  view  of 
evidence  showing  that  decedent,  who  was  fifty-four  years  old, 
with  an  expectancy  of  eighteen  years,  was  a  farmer  and  was 
interested  with  another  in  a  dairy  business,  and,  though  for 
some  time  prior  to  his  death  he  had  been  unable  to  perform 
manual  labor  because  of  an  injury  to  his  hand,  he  was  able  to 
look  after  his  business,  and  was  living  with  his  family. 

Ijoke  Erie,  etc,,  R,  Co,  v.  Sams,  397, 400  (4) . 
DEATH— 

See  also  Appeal  78. 

1.  Action, —  Instruction. —  Cause  of  Death, —  In  an  action  for 
wrongful  death,  an  instruction  that  evidence  that  de<^ent  was 
suffering  from  certain  chronic  ailments  should  be  considered 
only  in  estimating  the  amount  of  damages,  unless  such  ailments 
were  the  proximate  and  immediate  cause  of  death,  ^^as  not  ob- 
jectionable as  authorizing  the  jury  to  consider  evidence  of  such 
ailments  on  the  issue  of  the  right  to  recover,  as  well  as  on  the 
questions  of  the  amount  of  the  recovery,  or  as  authorizing  a 
finding  against  plaintiff  if  such  ailments  were  the  immediate 
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DEATH— Contintted. 


cause  of  death,  even  tiiough  the  injury  concurred  in  causing 
and  accelerating  death. 

Bailey,  Admx.,  V.  Columbia  Grocery  Co,,  68, 67  (7). 
2.  Presumption  From  Absence. — Conclusiveness, — The  presump- 
tion of  death  which  arises  after  a  continuous  absence  for 
period  of  seven  years  of  one  who  left  his  home  for  a  temporary 
purpose  and  from  whom  no  tidings  have  been  received  is  not 
conclusive,  but  may  be  rebutted. 

Equitable,  etc,  Society  v.  James,  186, 188  (1) 

S.  Presumption  From  Absence, — Rebutting. — Evidence, — Admis" 
sibUity, — ^Where,  in  an  action  on  a  life  policy,  the  presumption 
of  insured's  death  arising  from  an  absence  of  seven  years  was 
invoked,  evidence  that  insured,  at  the  time  of  his  disappear- 
ance, was  guilty  of  the  crime  of  forgery  and  might  have  been 
a  fugitive  from  justice  was  properly  admitted  to  rebut  the  pre- 
sumption of  death,  but  such  proof  did  not,  as  a  matter  of  law, 
overcome  such  presumption. 

Equitable,  etc,  Society  v.  James,  186, 188  (3) . 

4.  Presumption  From  Absence, — Evidence  Sufficient  to  Raise, — 
Where,  in  an  action  on  a  life  policy,  the  presumption  of  in- 
sured's death  arising  from  an  absence  of  seven  years  was  in- 
voked, evidence,  in  addition,  to  that  showing  absence,  that  in- 
sured had  been  addicted  to  the  use  of  intoxicants  and  morphine, 
and  had  contemplated  suicide,  held  sufficient  to  raise  the  pre- 
sumption that  he  was  dead. 

Equitable,  etc,  Society  V.  Jam£S,  186, 189  (4) . 

5.  Presumption  From  Absence, — Evidence  to  Rebut, — Sufficiency, 
— Where,  in  an  action  on  a  life  policy,  a  presumption  of  in- 
sured's death  from  an  absence  of  seven  years  was'  invoked,  evi- 
dence that  insured  had  been  alive  during  such  seven  years  held 
sufficient  to  rebut  the  presumption. 

Equitable,  etc,  Society  v.  James,  186, 189  (5) . 
DEBT— 

Reviving,  time  of  payment,  see  Limitation  of  Actions  3. 

DECEDENTS— ' 

Estates,  see  Executors  and  Administrators. 

DEDICATION— 

1.  Streets, — Taxation. — Effect, — The  fact  that  a  strip  of  ground 
dedicated  for  a  public  way  continued  upon  the  tax  duplicates, 
and  was  assessed  both  for  state  and  county  taxes,  and  for 
street  improvements,  did  not  deprive  the  public  of  the  rights 
which  they  had  acquired  by  reason  of  the  dedication. 

Lowe  v.  City  of  Monticello,  685, 691  (2) . 

2.  Street, — User  of  Way, — Acquiescence  of  Oumers, — Where  a 
strip  of  ground  for  more  than  twenty  years  had  been  used  as 
a  way  of  ingress  and  egress  to  certain  elevators  and  a  mill, 
and  as  a  public  connecting  way  between  two  streets,  and  by 
the  general  public  for  traveling  purposes,  both  by  pedestrians 
and  vehicles,  all  with  the  knowledge,  consent  and  acquiescence 
of  the  successive  owners  of  the  abutting  land,  of  which  the 
strip  in  controversy  was  originally  a  part,  and  had  been  im- 
proved as  a  way  by  certain  of  the  owners,  and  by  the  town 
and  city,  such  strip  was  dedicated  for  a  public  way. 

Lowe  v.  City  of  Monticello,  685, 691  (1). 
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DEEDS— 

See  also  Attachment  2;  Estoppel  1;  Evidence  12, 13, 17;  M<»rr- 
GA6ES  1;  Remainders;  Trusts. 

Vacation  of  tax  deed,  see  Taxation  6-9. 

1.  Conditums  Subsequent,  —  Comsideratum.  —  The  fact  that 
nrantees  were  permitted  to  purchase  land,  even  thougrh  at  its 
lull  value,  affords  a  legal  consideration  which  is  sufficient  to 
support  a  condition  subsequent  embodied  in  the  deed,  in  the 
absence  of  fraud  or  overreaching. 

BoonviUe  Milling  Co.  v.  Roth,  427, 435  (6) . 

2.  Conditions  Subsequent. — Construction. — Conditions  subsequent 
are  not  favored  in  law,  and  are  to  be  strictly  construed. 

Boonville  Milling  Co.  v.  Roth,  427, 433  (3) . 

3.  Conditions. — **For  School  Purposes". — Schools  and  School  DiS' 
tricts. — The  use  of  the  words  "for  school  purposes"  in  a  deed 
to  a  school  district  does  not  create  a  condition  subsequent. 

Hanna  v.  Washington  School  Tp.,  382. 

4.  Conditions  Subsequent. —  Use  of  Property. —  Validity. —  In- 
definiteness  as  to  Time. — The  fact  that  the  operation  of  a  clause 
in  a  deed  constituting  a  condition  subsequent  against  the  use 
of  the  property  conveyed  for  certain  purposes  is  unlimited  as 
to  time  does  not  render  the  restriction  invalid  as  being  un- 
reasonable. Boonville  Milling  Co.  v.  Roth,  427, 436  (9>. 

5.  Conditions  Subsequent. — Use  of  Property. — **MilV\ — A  condi- 
tion subsequent  in  a  deed  against  using  ^e  property  conveyed 
"for  a  Aour  exchange  or  for  a  mill"  did  not  apply  to  a  niiU 
for  crushing  com,  wheat  and  oats  for  feed. 

Boonville  MilHng  Co.  v.  Roth,  427, 434  (5) . 

6.  Conditio^is  SubseqtLent. — Use  of  Property. — Breach  of  Condi- 
tion.— An  occasional  exchange  oi  wheat  or  flour  would  not  con- 
stitute a  use  of  real  estate  as  a  flour  exchan|^e  within  the 
meaning  of  a  condition  subsequent  in  a  deed  stipulating  that 
the  deed  should  be  void  if  the  property  conveyed  was  used  as 
a  flour  exchange.  Boonville  Milling  Co.  v.  Roth^  427, 434  (4) . 

7.  Conditums  Siibsequent. — Use  of  Property. — Effect  of  Condi- 
tion.— Under  a  clause  in  a  deed  stipulating  that  the  property 
could  not  be  used  "as  a  flour  exchange  or  for  a  mill,"  grantee 
though  prohibited  from  using  the  real  estate  as  a  place  for 
conducting  a  business  in  which  flour  is  exchanged  for  wheat, 
could  buy  or  sell  either  wheat  or  flour  or  both,  although  such 
transactions  might  be  with  the  same  individual,  the  word  "ex- 
change" being  synonymous  with  the  word  "barter,"  each  mean- 
ing a  reciprocal  transfer  of  property  for  a  money  consideration, 
which  constitutes  a  sale. 

Boonville  Milling  Co.  V.  Roth,  427, 432  (2) . 

8.  Conditions  Subsequent. — Use  of  Property. — A  clause  in  a 
deed,  "As  a  part  consideration  ♦  ♦  ♦  the  grrantees  ag^c'ee 
not  to  use  the  ♦  *  *  property  as  a  flour  exchange  or  for 
a  mill,  and  this  deed  shall  be  null  and  void  if  said  property  is 
used  for  a  flour  exchange  or  for  a  mill  at  any  future  time," 
creates  a  condition  subsequent. 

Boonville  Milling  Co.  v.  Roth,  427, 430  (1) . 

9.  Execution.  —  Preliminary  Contract.  —  Inconsistencies.  —  Con- 
struction.— By  the  execution  of  a  deed  the  preliminary  con- 
tract is  executed,  and  any  inconsistencies  between  its  terms, 
and  those  in  the  deed  are  to  be  explained  and  settled  by  the 
deed  alone.  Boonville  Milling  Co.  v.  Roth,  427, 436  (7) . 
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DEEDS— Continued. 


10.  Validity. — Delivery. — In  an  action  for  partition,  evidence 
hsld  sufficient  to  warrant  the  jury  in  finding*  that  defendant's 
father  made  a  deed  to  her  of  the  land  which  she  claimed  and 
left  it  with  the  notary  public  who  prepared  it  with  the  under- 
standing and  intention  that  the  deed,  together  with  others  con- 
veying the  balance  of  g^rantor's  realty,  should  be  delivered  to 
the  grantees.  Phillips  v.  Decker,  376, 381  (2) . 

11.  Voluntary  Settlementa, — Presumption  as  to  Delivery, — The 
law  makes  stronger  presumptions  in  favor  of  the  delivery  of 
deeds  in  cases  of  voluntary  settlements  than  in  ordinary  cases 
of  bargain  and  sale.  Phillips  v.  Decker,  376, 382  (3) . 

DEFAULT— 

On  failure  to  plead,  see  Judgment  5,  6. 
Relief,  evidence,  sufficiency,  see  Judgment  4,  7. 

DELINQUENT  TAXES— 

See  Taxation  5. 

DELIVERY— 

See  Deeds  10;  Gifts. 

Of  deed,  element  of  execution,  see  Attachment  2. 

DEMAND— 

For  support  of  child,  when  unnecessary,  see  Criminal  Law  5. 
When  unnecessary,  see  Replevin. 

DEMURREl^- 

See  Pleading. 

Dependency— 

Construction  of  Workmen's  Compensation  Act,  see  Master  and 
Servant  32. 

DEPOSITS— 

See  Banks  and  Banking. 

DESCENT  AND  DISTRIBUTION— 

Decree  in  Pa/rtition  by  Agreement. — Statutory  Estoppel. — A  de- 
cree prepared  by  agreement  in  a  partition  proceeaing  between 
an  intestate's  childless  second  wife  and  children  by  intestate's 
first  marriage  does  not  estop  such  children,  \mder  §3024  Bums 
1914,  Acts  1913  p.  367,  from  asserting  an  interest  in  the  land 
involved  in  the  partition  proceeding,  the  estoppel  provided  for 
by  the  statute  only  arising  where  the  childless  second  wife  of 
a  deceased  husband,  and  the  children  of  such  husband  by  a 
former  wife,  or  their  guardian,  have  attempted  to  dispose  of 
the  real  estate  left  by  such  deceased  husband  by  conveyance. 

Plank  V.  Hinkle,  663, 676  (7) . 

DEVISES— 

See  Wills. 
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DISCOVERY— 

Interrogatories  Filed  With  Pleading. — Striking  Out, — ^It  was  not 
error  for  the  trial  court  to  sustain  a  motion  to  strike  out  in- 
terrogatories to  plaintiff,  where  they  were  not  pertinent  to  the 
issues,  and  the  answers  thereto  could  not  have  aided  defendant 
in  adapting  his  pleadings  to  the  facts  in  the  case. 

Eiekmier  V.  Geddes,  167, 170  (7) . 

DISCRETION  OF  COURT— 

See  Amicus  Curiae;  Executors  and  Administrators  1;  Parti- 
tion 2;  Pleading  1. 

DISMISSALr- 

See  Appeal  48. 

DITCHES— 

See  Drains. 

DIVORCE— 

See  also  Husband  and  Wife. 

Children,-^-Orders  for  Maintenance*, — Proceedings  to  Modify, — 
Change  of  Venue  From  Judge. — Section  422a  Bums  1914,  Acts 
1913  p.  314,  authorizing  a  change  of  venue  from  the  judge, 
applies  to  a  proceeding  by  petition  and  cross-petition  by  former 
husband  and  wife,  each  praying  for  the  modification  of  an  or- 
der made  against  the  husband  in  connection  with  a  decree  of 
divorce,  for  weekly  payments  to  the  wife  for  the  support  of  a 
child,  and  is  without  any  conflict  with  or  change  in  the  force 
of  §1084  Bums  1914,  §1046  R.  S.  1881,  since  the  jurisdiction 
over  the  child  remains  in  the  same  court 

Rhinehalt  v.  Rhinehalt,  211, 213  (2) . 

DRAINS— 

For  Whole  of  Tract  Assessed, — Incapwcity  of  Drain. — Construc- 
tion of  Statute, — All  the  water  falling  or  flowing  by  natural 
means  upon  any  part  of  land  assessed  for  a  drain  constructed 
under  Acts  1885  p.  129,  may  be  conducted  into  such  drain  by 
laterals,  although,  on  account  of  a  watershed  on  the  tract, 
water  from  part  of  the  tract  may  not  naturally  flow  into  or 
toward  such  drain,  and  although  the  drain  as  constructed  was 
not  intended  and  is  of  insufficient  capacity  to  carry  all  the 
water  from  such  tract.  {Drake  v.  Schoenstedt,  149  Ind.  90, 
distinguished. )  Schultz  v.  Forst,  628. 

EASEMENTS— 

Easement  by  Prescription, — Permissive  Use, — A  use  of  a  way 
which  is  merely  permissive,  or  which  is  exercised  under  a  mere 
license,  cannot  npen  into  an  easement,  reg^ardless  of  how  Jong 
it  may  be  continued.  Turner  v.  Sievers,  80, 36  (1). 

ELECTION— 

By  widow,  statutes,  see  Wills  10. 

ELECTRiaTY— 

Cause  of  death,  opinion  evidence,  see  Evidence  11. 
Negligence,  pleading,  sufficiency,  see  Master  and  Servant  6. 
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EMPLOYERS'  LIABILITY  ACT— 

See  Master  and  Servant. 

EMPLOYES— 

See  Master  and  Servant. 

ESTATES— 

Of  decedents,  settlement,  see  Executors  and  Administrators. 

ESTOPPEL— 

Statutory,  see  Descent  and  Distribution;  Fixtures;  Municipal 
Corporations  14,  15. 

1.  Covenant  of  Warranty. — Deeds. — An  heir  and  devisee  of  tes- 
tator who  acauired  the  fee  to  lands  of  testator  by  deeds  from 
the  widow  and  other  heirs  and  devisees,  and  conveyed  the  lands 
by  warranty  deed,  was  estopped  by  his  deed  from  claiming  any 
interest  in  such  lands  under  the  will. 

DibhU  V.  Lloyd  32Q,  325  (2). 

2.  Ownership  of  Goods  Sold. — Replevin, — ^In  an  action  for  re- 
plevin fit  goods  purchased,  the  seller,  a  married  woman,  who 
was  in  possession  and  held  herself  out  as  owner  and  gave  a 
bill  of  sale,  is  estopped  to  offer  evidence  that  the  goods  were 
the  common  property  of  herself  and  husband. 

Kvfrtz  V.  Cooperider,  393, 396  (5) . 

EVIDENCE. 


I.  Judicial  NoncBt  1-4. 
n.    PBHuifpnoim,  6. 

III.     BUBDBK  OW  PBOOr. 

IV.    RBjnrANcr,  MATBBXAurr  and  Coiifb- 
nNar,<V-8. 


V.    Hiabbat,  9. 

VI.     OpiinON  EVIDBKCB,  10-13. 

VII.    Parol  ob  Extbinsxc  Evxdbncb,  14- 
17. 

VIII.   WnoHT  AND  SurnciBMcr ,  18. 


See  also  New  Trial  1,  2,  6,  7. 

For  evidence  in  particular  actions  or  proceedings,  see  also  the 
specific  topics. 

Reception,  see  Trial  1. 

Review  of  evidence,  see  Appeal  3,  4,  7,  8,  13,  23,  25,  37,  39,  49, 
61,  67-72,  86,  88-101. 

Cijrcumstantial,  proof  of  fraud,  see  Fraud  1. 

I.    Judicial  Notice. 

See  also  Master  and  Servant  14. 

1.  Contemporomeous  History  Inducing  Enactment  of  a  Statute. 
— As  an  aid  in  ascertaining  the  meaning  of  a  statute,  courts 
will  take  judicial  notice  oi  such  contemporaneous  history  as 
probably  led  up  to  and  induced  its  enactment. 

National  Car  Coupler  Co.  v.  Sullivan,  442, 446  (2) . 

2.  Geogra/phy  of  Counties. — Places  of  Holding  Court. — The  Ap- 
pellate Court  knows  Judicially  that  two  certain  counties  of  the 
state  adjoin,  and  that  the  sessions  of  the  circuit  court  in  one 
of  such  counties  are  held  in  a  certain  city. 

Ayrshire  Coal  Co.  v.  Thumum,  678, 587  (7) . 

3.  Identity  of  Jvdges  of  Circuit  Courts. — The  appellate  court 
takes  juaicial  notice  as  to  who  are  judges  of  the  circuit  courts 
of  the  stete.  Folger  v.  Barnard,  523, 525  (2) . 
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EVIDENCE— Continued. 

4.  Population  of  Tovmahip. — Judicial  notice  will  be  taken  that  a 
township  has  a  population  which' puts  it  in  a  class  in  which, 
under  §1865  Burns  1914,  Acts  1913  p.  834,  a  justice  of  the 
peace  receives  an  annual  salary  of  $2,000. 

^  Mueller  v.  Board,  etc.,  196, 198  (3) . 

11.    Presumptions. 
See  also  Death  2-5;  Insurance  13;  Street  RAiutoADS  1. 

5.  Failure  to  Produce  Evidence, — In  a  servant's  action  agrainst 
the  master  under  the  Employers'  Liability  Act  (Acts  1911  p. 
145,  §8020a  et  seq.  Bums  1914)  for  injuries  due  to  a  defective 
scaffold,  where  defendant  failed  to  produce  evidence  of  its 
want  of  knowledge  of  the  alleged  defect,  the  burden  of  showing 
such  fact  being  placed  upon  it  by  §3  of  the  act,  it  will  be  pre- 
sumed that  evidence  on  such  issue,  if  introduced,  would  have 
been  unfavorable  to  defendant. 

Haskell,  etc.,  Car  Co.  v.  Timm,  612, 617  (4) . 

III.     BURDE3i  OF  PROOF. 

See  also  5. 

As  to  whether  ditch  is  a  natural  watercourse,  see  Waters  and 
Watercourses  1. 

IV.    Relevancy,  Materiality  and  Competency  in  General. 

6.  Action  on  Building  Contract. — Bill  Rendered  Contractor. — In 
an  action  by  the  contractor  to  recover  an  alleged  balance  due 
for  the  construction  of  a  building,  where  the  contract  took  the 
plumbing  into  consideration  at  $50  and  provided  that  any  vari- 
ation from  such  amount  would  be  allowed,  and  the  contractor 
alleged  and  testified  to  an  excess  in  his  expenditure  for  plumb^ 
ing  and  that  a  named  firm  of  plumbers  did  the  work,  a  bill  ren- 
dered to  the  contractor  by  the  firm  of  plumbers,  for  the  work 
done  on  the  building  by  them,  was  admissible. 

Hooker  v.  Peaae  Const.  Co.,  236, 239  (3) . 

7.  Narrative  of  Past  Facts, — Remarks  of  Deceased  as  to  CoTidi- 
tion  and  Cause. — Insu/rance. — Expressions  of  the  deceased  after 
arriving  alone  at  his  home,  in  an  injured  condition,  the  time 
of  making  which  is  not  shown  by  the  evidence,  that  "I  fell," 
"I  hurt  myself,"  and  that  he  was  considerably  shaken  up,  were 
not  expressions  of  pain,  nor  part  of  the  res  gestae,  but  mer^y 
narrative  of  past  facts  and  not  admissible  in  an  action  on  a 
policy  to  recover  for  death  caused  by  an  accidental  fall. 

Abendroth  V.  Fidelity,  etc.,  Co.  of  Maryland,  50, 55  (5) . 

8.  Pleadings  Filed  in  Effort  to  Compromise. — Original  and 
amended  complaints,  in  an  action  to  quiet  title,  which  were  pre- 
pared and  filed  pursuant  to  an  effort  to  compromise  the  con- 
troversy, were  properly  excluded  from  evidence. 

Hyden  v.  Anderson,  529, 531  (1). 

V.    Hearsay. 

9.  Action  by  Public  Service  Commission. — Railroads. — In  a 
crossing  accident  case,  the  general  foreman  of  electrical  ap- 
pliances of  defendant  is  not  a  competent  witness  to  testify  as 
to  any  action  taken  by  the  Public  Service  Commission  with 
reference  to  a  test  and  acceptance  of  the  automatic  warning 
bell  at  the  crossing,  as  any  such  action  would  be  purely  hearsay 
on  his  part.         Lake  Erie,  etc.,  R.  Co,  v.  Hrirarth^  464,  470  (13). 
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EYIDENCEU-Continued.  * 

VI.    Opinion  Evidencb. 

10.  Examination  of  Experts. —  Hypothetical  Ciuestions, —  Facts 
Not  Proved  Other  Than  by  Physician's  Certificate  to  Proof  of 
Loss, — Insurance, — Facts  not  otherwise  proved  than  by  appear- 
ing in  the  ex  paa-te  certificate  to  the  proof  of  loss  made  by  the 
attending  physician,  should  not  be  included  in  a  hypothetical 
question  asked  physicians  as  experts  in  the  trial  of  an  action 
on  the  policy. 

Ahendroth  v.  Fidelity,  etc,  Co,  of  Ma/ryland,  50, 64  (2) . 

11.  Examination  of  Medical  Experts. — Cause  of  Death. — No- 
ture  and  Chara/:ter  of  Bums. — Electricity. — ^The  nature  and 
character  of  burns  found  on  the  breast  of  decedent  and  tiie 
effect  of  an  electrical  current  sufficient  to  produce  the  same 
were  matters  calling  for  expert  knowledge,  and  a  physician 
who  testified  to  much  experience  in  treating  bums  caused  by 
electricity,  and  who  had  detailed  the  peculiar  character  of  such 
bums,  and  testified  that,  as  coroner,  he  had  examined  the  body 
of  decedent  shortly  after  death,  was  properly  permitted  to 
testify  that  he  found  electrical  bums  on  the  breast  of  de- 
cedent and  that  in  his  opinion  the  effect  of  a  current  of  elec- 
tricity sufficient  to  cause  such  bums  would  be  death. 

Haskell,  etc.,  Car  Co.  v.  Erickson,  Admx.,  657, 661  (3) . 

12.  Soundness  of  Mind. —  Opinions. —  D-eecfe.— The  opinions  of 
witnesses,  specifically  limited  to  the  time  they  had  seen  and 
conversed  with  her,  as  to  the  soundness  of  mind  of  the  gprantor 
of  a  deed,  were  admissible,  though  they  had  not  seen  or  ob- 
served the  grantor  for  two  or  three  years  prior  to  the  time 
inquired  about.  Folger  V.  Bama/rd,  523, 526  (5) . 

13.  Soundness  of  Mind. — Opinions. — Deeds. — Upon  the  question 
of  soundness  of  mind  of  grantor  at  time  of  execution  of  deed, 
the  opinions  of  witnesses  intimately  acquainted  with  her  for  a 
number  of  years,  who  had  observed  and  conversed  with  her  at 
various  times  before  and  after  the  time  inquired  about,  were 
admissible.  Folger  v.  Barnard,  523, 526  (6) . 

VII.    Parol  or  Extrinsic  Evidence. 

14.  Contracts. — Orai  Negotiations. — Merger. — In  a  real  estate 
broker's  action  on  a  written  contract  to  recover  compensation 
for  arranging  an  exchange  of  lands,  where  defendant  did  not 
deny  the  execution  of  the  contract,  in  the  absence  of  fraud, 
the  time  or  nature  of  negotiations  prior  to  the  execution  of  the 
contract  is  immaterial,  as  such  negotiations  were  merged  in  the 
written  contract.        ,  Eickmier  v.  Geddes,  167, 169  (2) . 

15.  Contracts. — Actions  for  Breach. — Offer  Made  Prior  to  Exe- 
cution of  Contract. — Admissibility. — ^A  written  offer  to  con- 
struct a  building  made  prior  to  the  execution  of  a  written  con- 
tract for  such  work,  complete  in  itself  and  containing  no  refer- 
ence to  the  prior  offer,  is  not  part  of  the  contract  and  is 
inadmissible  in  evidence  in  an  action  for  the  breach  thereof. 

Hooker  v.  Pease  Const.  Co.,  236, 240  (4) . 

16.  Destroyed  Instrument. — Contents. — When  Destroyer  Incom- 
petent.— A  seller  who  forciby  took  and  destroyed  the  bill  of 
sale,  could  not  be  heard  to  testify  as  to  its  contents  without 
first  introducing  evidence  to  explain  its  destruction  and  to 
repel  all  inferences  of  fraudulent  desigrn  arising  from  such  de- 
struction. Kurtz  V.  Cooperider,  393, 395  (2) . 
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EVIDENCE— Continued. 

17.  Parol  Evidence, — Consideration  of  Deed. — ^It  is  always  com- 
petent to  prove  by  parol  the  true  consideration  of  a  deed,  but 
such  evidence  is  not  competent  to  defeat  its  operation  as  a 
valid  and  effective  gprant  or  to  defeat  a  restrictive  condition. 

Boonville  Milling  Co.  v.  Roth,  427, 436  (8) . 

VIII.    Weight  and  Sufficiency. 

18.  Writing  in  Cou/rse  of  Business. — Writings  made  by  a  party 
in  the  course  of  a  business  transaction,  at  the  time  tiie  events 
are  transpiring,  are  much  more  satisfactory  evidence  than  the 
oral  statements  of  a  party  after  controversy  has  arisen,  and 
after  he  has  become  biased  and  excited  by  the  controversy. 

American  Ins.  Co.  v.  Paggett,  BTl,  683  (4) . 

EXCEPTIONS— 

Necessity  of,  as  grounds  of  review,  see  Appeal  29-31. 

EXCEPTIONS,  BILL  OF— 

Filing,  necessity  of  showing,  see  APPEAL  48. 

EXCESSIVE  DAMAGES— 

See  Damages. 

EXECUTORS  AND  ADMINISTRATORS— 

See  also  Appeal  59;  Contracts  2;  Justices  of  the  Peace  8; 
Parties  2;  Wills. 

1.  Appointrivent. — Discretion  of  Court. — Choice  of  Son  Aaainst 
Widow. — That  a  court  of  probate  jurisdiction  has  d  wide  dis- 
cretion in  the  matter  of  appointing  and  removing  adminis- 
trators, and  that  an  appellate  tribunal  will  not  attempt  to  con- 
trol or  interfere  with  its  action  therein  except  in  a  case  where 
it  is  clear  that  its  discretion  has  been  abused,  applied  to  the 
selection  by  the  court  of  the  son  of  decedent  as  administrator^ 
in  a  contest  between  him  and  the  widow  for  such  appointment. 

Haughey  V.  Haughey,  318. 

2.  Appointment  of  Administrator  de  Bonis  Non.-^on8tTuctum 
of  Statute.— Section  2757  Burns  1914,  Acts  1891  p.  107,  does 
not  extend  the  time  for  filing  claims  against  the  estate  nor 
authorize  the  appointment  of  an  administrator  de  bonis  non  to 
administer  upon  assets  previously  administered,  its  sole  pur- 
pose being  to  reach  assete  not  administered  upon. 

Storer,  Admr.,  v.  CoffTiey,  415, 420  (2) . 

3.  Claims  for  Services  by  Member  of  Family. — Evidence  of  dm" 
tract  for  Payment. — Question  for  Jury. — Where  on  the  trial  of 
a  claim  by  a  daughter  against  her  mother's  estate,  for  board 
and  services  performed  in  caring  for  decedent,  there  was  evi- 
dence that  decedent  made  repeated  statements  that  she  wanted 
claimant  paid  for  her  services,  and  expected  to  pay  her,  made 
not  only  to  others  but  also  directly  to  claimant,  the  question 
whether  there  was  an  agreement  to  compensate  claimant  was 
for  the  jury,  and  such  an  agreement  might  be  inferred  by  it 
from  all  the  evidence.  West,  Exr.,  v.  Davis,  649, 650  (1)  • 

4.  Final  Settlement. — Omitted  Assets. — Construction  of  Statute. 
— While  an  estate  may  be  opened  under  §2757  Bums  1914, 
Acts  1891  p.  107,  for  the  purpose  of  administering  omitted  as- 
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EXECUTORS  AND  ADMINISTRATORS— Continued. 

sets,  the  final  settlement  made  by  the  former  administrator 
stands  as  a  final  adjudication  as  to  all  other  matters. 

Storer,  Admr.,  v.  Carney,  415, 418  (1) . 

5.  Final  Settlement, — Claim  Barred  by  Statute, — Appointment 
of  Administrator  de  Bonis  Non, — Principal  and  Surety, — A 
claim  for  contribution  between  sureties  on  a  construction  bond 
falls  within  the  provisions  of  S2828  Bums  1914,  Acts  1883  p. 
153,  requiring  claims  to  be  filed  at  least  thirty  days  before 
final  settlement,  and,  when  not  so  filed,  an  administrator  de 
bonis  non  cannot,  after  final  settlement,  be  appointed  for  the 
purpose  of  considering  such  claim,  even  though  there  were  un- 
administered  assets  of  the  estate. 

Storer,  Adnvr.,  V.  Carney,  415, 420  (3) . 

6.  Proceeds  of  Decedent's  Personalty. — Application, — Payment 
of  Liens, — Sale  of  Realty, — The  proceeds  arising  from  the  per- 
sonal property  of  a  decedent,  after  the  payment  of  the  costs 
and  expenses  of  administration,  should  be  applied  in  payment 
of  the  liens  on  the  personalty  and  real  estate,  and  no  more 
real  estate  should  be  sold  than  will  be  sufficient  to  pay  the 
liens  on  it     MatUsby  v.  Citizens  Banking  Co.,  Exr„  502,  507  (2) . 

7.  Proceedings  to  Sell  Decedent's  Realty. — Findings. — Sufficiency 
of  Evidence. — In  a  proceeding  by  an  executor  to  sell  decedent's 
land  to  pay  debts,  wherein  the  widow  opposed  the  sale  on  the 
ground  that  the  realty  belonged  to  her  under  an  antenuptial 
agreement,  evidence  held  insufficient  to  sustain  the  trial  court's 
finding  tiiat  a  note,  executed  by  decedent  to  the  order  of  the 
widow  was  given  to  her  in  settlement  of  her  interest  in  a  part 
of  the  land  covered  by  the  antenuptial  agreement  subsequent 
to  a  sale  of  such  part  by  decedent  in  his  lifetime. 

Maiusby  V.  Citizens  Banking  Co.,  Exr.,  502, 506  (1) . 

8.  Sale  of  Land  to  Pa/y  Debts. — Order  of  Sale. — In  ordering  the 
reid  estate  sold  to  pay  debts  on  petition  of  the  executor,  that 
part  not  involved  m  an  antenuptial  agreement,  and  not  in- 
volved in  an  item  of  the  will  giving  the  widow  a  life  estate  in 
certain  lands,  should  be  sold  first,  the  land  subject  to  the  life 
estate,  if  necessary,  next,  and  the  land  mentioned  in  the  ante- 
nuptial agreement  should  be  the  last  sold. 

Mavlsby  v.  Citizens  Banking  Co,,  Exr,,  502, 507  (3) . 

EXEMPTIONS— 

Householder's  Exemption. —  Property  Subject  to. —  Proceeds  of 
Sale  of  License  Purchased  for  Saloon  Keeper  by  His  Receiver. 
— Where  a  receiver  was  appointed  for  a  saloon  keeper,  who 
had  applied  for,  and  had  been  granted,  a  renewal  of  his  retail 
liquor  license,  and  had  arranged  for  money  with  which  to  pay 
the  license  fee,  the  license  when  issued  belonged  to  him,  even 
though  the  receiver  paid  for  it  and  the  proceeds  of  the  sale  of 
the  license  by  the  receiver  for  the  purpose  of  paying  the  license 
fees,  entitling  the  saloon  keeper  to  his  statutory  exemption  as 
a  resident  householder  out  of  such  fund. 

Collins  v.  CeiitHvre  Brewing  Co.,  570,  577  (2). 

EXHIBITS— 

Rulings  on,  presenting  questions,  see  Apfeal  51. 

Vol.  73—47 
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EXPERTS— 

See  EviDBNCE  10, 11. 

FEES— 

Attorney's,  petition,  heanng,  discretion,  see  Partition  2. 

Of  attorney,  right  to  proceed  with  action  to  secure,  see  Attorney 
AND  Client.  , 

FEE  SIMPLE— 

Devise,  limiting  by  subsequent  clause,  construction,  see  Wills  2. 

FENCES— 

Duty  of  railroads  at  common  law,  see  Railroads  21,  24. 

FINDINGS— 

See  Appeal  97;  Trial  2. 

FIRE  INSURANCE— 

See  Insurance. 

FIRES— 

Extinguishment,  governmental  function,  see  Municipal  Corpora- 
tions 3. 

FIXTURES— 

See  Judgment  9. 

Mortgages, — Estoppel. — A  construction  company  which  installed 
a  sprinkler  system  at  a  manufacturing  plant  in  such  a  manner 
that  it  became  a  visible  fixture  and  permanent  part  of  the 
plant,  is  estopped,  as  against  a  subsequent  mortgagee  of  the 
plant  acting  without  any  knowledge  of  any  claim  of  title  or 
lien  by  the  construction  company  and  upon  appearances  cre- 
ated by  it,  from  asserting  any  such  claim. 

U.  S,  Const,  Co.  v.  Hamilton  Nat.  Bank,  149, 168  (4) . 

FORFEITURE— 

Of  claims  under  policy  by  fraudulent  proofs  of  loss,  see  Insur- 
ance 10. 

FORUM— 

Procedure,  under  federal  act,  see  Master  and  Servant  8. 

FRAUIX- 

See  also  Frauds,  Statute  of;  Insurance  1,  2,  9,  10,  11;  Judg- 
ment 1. 

1.  Evidence. — Circumstantial  Evidence. — Fraud  may  be  proved 
by  circumstantial  evidence  as  well  as  by  direct  evidence. 

CUta-k  V.  Bledsaw,  282, 284  (3) . 

2.  Pleading. — Essentiah. — To  allege  that  a  thing  is  done  fraudu- 
lently or  with  a  fraudulent  purpose  is  not  sufficient;  the  facts 
and  circumstances  constituting  the  fraud  must  be  pleaded. 

McKem  V.  Beck,  92, 101  (2) . 
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FRAUDS,  STATUTE  OF— 

See  Work  and  Labor  2. 

Contract  Not  to  Be  Performed  Within  One  Yea/r  From  Making, — 
An  employment  for  service  for  one  year  to  beg^n  in  the  future 
is  within  the  statute  of  frauds. 

Griffith  V.  Hammer,  169, 161  (2) . 

GIFTS— 

1.  Inter  Vivos, — Requisites, — Irrevocable  Delivery, — An  estab- 
lished intention  to  .make  a  gift  inter  vivos  cannot  be  effected 
after  the  donor's  death  where  he  failed  to  give  legal  effect  to 
such  intention  by  making  an  irrevocable  delivery. 

Hayes  V.  McKinney,  105, 109  (1). 

2.  Inter  Vivos. — Requisites, — Irrevocable  Delivery, — ^Where  the 
owner  of  bonds  placed  them  in  a  safety  deposit  box  which  he 
rented  in  the  name  of  his  sister,  stating  at  the  time  to  an 
officer  of  the  bank  that  he  wanted  his  sister  to  have  them,  but 
retained  a  key  to  the  box,  and  subsequently  clipped  the  interest 
coupons  from  the  bonds,  which  he  deposited  to  his  own  ac- 
count, and  returned  the  bonds  to  his  own  box  where  they  re- 
mained until  his  death,  there  was  not  such  irrevocable  delivery 
of  the  bonds  as  the  law  requires  to  constitute  a  valid  gift  inter 
vivos.  Hayes  v.  McKinney,  105, 110  (2) . 

GUARDIANS— 

Ad  litem,  appointment,  suggestion  by  adverse  party,  effect,  see 
Infants. 

HARMLESS  ERRORr- 

See  Appeal  67-87. 

HOUSEHOLDERS— 

Right  of  exemption,  see  Exemptions. 

HUSBAND  AND  WIFE— 

See-  Assignments;  Attorney  and  Client;  Descent  and  Dis- 
tribution; Divorce;  Marriage;  Quieting  Title  3. 

1.  Actions  for  Support. — Personal,  Judgments, — Ga/mishment, — In 
actions  brought  under  §7869  et  seq.  Bums  1914,  §5182  et  sea, 
R.  S.  1881,  when  the  court  has  jurisdiction  of  their  persons  it 
has  power  to  render  personal  judgments  against  the  husband 
and  other  defendants,  as  the  facts  might  warrant,  the  proceed- 
ing in  such  case  being,  as  to  debtors  of  the  husband  made  de- 
fendant, in  the  nature  of  garnishment. 

Leih  V.  Henderson,  181, 183  (2). 

2.  Support, — Action  Under  Statute, — Judgments. — The  final  ac- 
tion of  the  court  in  an  action  for  support  under  §7869  et  seq. 
Bums  1914,  §5132  et  seq,  R.  S.  1881,  awarding  a  lump  sum  to 
the  wife  as  alimony  and  ordering  a  weekly  payment  to  her  for 
the  children,  as  against  the  husband,  and  ordering  certain  other 
defendants  to  pay  the  wife  money  owing  to  the  husband,  was  a 
judgpfnent  as  distinguished  from  an  order  or  rule. 

Leih  V.  Henderson,  181, 183  (1). 
ILLITERACY— 

Attempt  to  reduce  illiterate  heir's  interest  without  consent,  quiet- 
ing title,  complaint,  sufficiency,  see  Partition  1. 
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INDEFEASIBLE  FEE— 

Creation  by  will,  see  Wills  3. 

INDEMNITY— 

Contracts, — Ccmsideration, — Principal  and  Surety. — A  bond  of  in- 
demnity to  a  surety  on  a  municipal  construction  bond  for  liabil- 
ity caused  by  its  assent  to  the  assignment  of  the  contract  in- 
volved and  its  agreement  to  continue  as  surety  for  the  assignee, 
is  supported  by  sufficient,  continuing  consideration,  since  the 
surety  thereby  assumed  a  new  risk  by  the  substitution  of  a 
new  principal.    U.  S.  Fidelity,  etc.,  Co.  v.  Geo.  S.  SchMier  Co.,  171. 

INDEPENDENT  CONTRACTORS— 

See  Master  and  Servant  L 

INDORSEMENT— 

With  pencil,  effect,  see  Alteration  of  Instruments. 

INDUSTRIAL  BOARD^- 

See  Master  and  Servant  10-82. 

INFANTS— 

1.  Actions. — Guardian  Ad  Litem. — Suggestion  by  Adverse  Party. 
— While  trial  courts  are  to  be  discouraged  from  appointing 
persons  as  guardians  ad  litem  who  are  suggested  by  parties 
adverse  to  infant  defendants,  it  does  not  follow  that  such  an 
appointment  is  fraudulent,  nor  that  it  will  render  a  judgment 
void  or  voidable  in  the  absence  of  collusion  or  deception  prac- 
ticed upon  the  court  McKemv.  Beck,  92, 102  (5). 

2.  Actions  Against. — Process. — Jurisdiction. — ^When  a  complaint 
is  filed  against  minor  defendants,  the  due  issue  and  service  of 
summons  upon  each  thereof  gives  the  court  jurisdiction  over 
the  parties.  McKem  v.  Beck,  92, 101  (4) . 

3.  Actions  Against — Scrutinizing. — No  Presumption  of  Fraud. 
— Parent  and  Child. — A  father  has  a  right  to  bring  an  action 
agrainst  his  minor  children  residing  with  him,  and  there  is  no 
presumption  of  fraud  therefrom,  although  such  an  action  should 
be  closely  scrutinized.  McKem  v.  Beck,  92, 101  (3). 

INJUNCTION— 

See  Judgment  9. 

Agrainst  foreign^  corporation  failing  to  comply  with  statute,  tax- 
payer may  not  bring  suit,  see  Corporations. 

INQUEST— 

Sanity,  fees,  statutes,  see  Justices  of  the  Peace  5. 

INSTALLMENTS— 

Debt  payable  in,  when  statute  begins  to  run,  see  Limitation  of 
Actions  2. 

INSTRUCTIONS— 

See  Trial. 

Review,  see  also  Appeal  23,  38,  39,  49,  54,  55,  63,  64,  73-78,  108. 
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INSURANCE— 

See  also  Appeal  100;  Death;  Evidenge  10. 

1.  Accident  Insurance, — Avoidance  of  Policy, — FroMdulent  Rep- 
resentaXitms, — Where  applicant  stated  in  his  application  for  an 
accident  insurance  policy  that  he  had  never  received  indemni^ 
for  any  accident  or  sickness  from  any  other  company,  when  at 
the  time  he  made  such  representation  he  had  received  indem- 
nity a  number  of  times  from  other  companies,  such  statement 
was  such  a  false  and  fraudulent  representation  as  to  avoid  the 
policy.  Great  Eastern  Casualty  Co,  v.  Collins,  207, 210  (1) . 

2.  Accident  Insurance, — Avoidance  of  Policy, — Fraudulent  Rsp- 
reaentaJtiona, — Return  of  Premiums, — Where  insured  stated  in 
his  application  for  an  accident  insurance  policy  that  he  had 
never  received  such  indemnity,  when  in  fact  he  had  received 
such  indemnity  a  number  of  times,  and  the  insurance  company, 
prior  to  discovery  of  such  fraud,  had  paid  insured  indemnity 
in  excess  of  premiums  paid,  the  insurer  could  avoid  the  policy 
without  tendering  back  the  premiums  received  by  it. 

Great  Eastern  Casualty  Co.  v.  CotUns,  207, 210, 211  (2). 

3.  Accident  Insurance. —  Policy.  —  Constru^ction, —  **Irmtiediately 
and  Totally  Disabling," — ^Where  an  accident  insurance  policy 
provided  for  the  payment  of  a  stipulated  weekly  indemnity  in 
event  of  accidental  injuries  to  insured  due  to  violent,  external, 
and  involuntary  causes,  if  such  injuries  were  "immediately  and 
totally  disabling,''  and  it  appeared  that  insured  sustained  an 
injury  to  his  knee  while  jumping  from  his  room  in  a  burning 
hotel  on  the  night  of  January  80,  that  he  was  a  locomotive 
engineer  and  continued  to  work  as  such  until  February  23, 
that  he  consulted  with  a  physician  on  February  26,  and  was 
directed  by  him  to  remain  at  home  until  he  recovered  from  the 
injury  to  his  knee,  the  injury  wa^  not  ''immediately  and  totally 
disabling"  within  the  terms  of  the  policy. 

Masonic  Protective  Association  v,  Farranr,  19. 

4.  Accident  Insurance. — Policy  Stipulation  Limiting  Indemnity, 
— Construction. — Under  an  accident  insurance  policy  providing 
for  weekly  benefits  of  $5,  limited  to  twenty  weeks  in  any  twelve 
calendar  months,  where  insured  was  injured  in  March,  1916, 
and  received  five  weekly  benefits  in  March  and  April,  and  was 
again  injured  on  September  21,  1916,  and  received  fourteen 
weekly  benefits  from  September  29  to  January  8,  1917,  he  was 
not  entitled  to  an  allowance  of  twenty  weekly  benefits  beginning 
March,  1917,  if  disabled  for  that  length  of  time,  irrespective  of 
the  payments  made  from  September,  1916,  to  and  including 
January,  1917,  notwithstanding  insurer's  statement  to  insured 
in  January,  1917,  that  he  would  not  be  entitled  to  further  bene- 
fits until  tlie  following  March  for  the  reason  that  twenty  weekly 
benefits  had  been  paid  to  him  since  March,  1916. 

Empire  Health,  etc.,  Ins.  Co.  v.  Chatman,  413. 

5.  Actions  on  Policies, — Some  Evidence  of  Accidental  Injury, — 
Sujjiciencv  for  Jury, — Trial. — In  an  action  on  an  accident  policy 
claiming  death  of  insured  caused  by  a  fall,  held  there  was  some 
evidence  from  which  the  Jury  might  have  found  that  there  was 
an  accidental  injury,  the  sufficiency  of  which  the  jury  must  de- 
termine, and  therefore  that  the  court  erred  in  directing  a  ver- 
dict for  defendant. 

Abendroth  ?.  FideKty,  etc^  Co.  of  Maryland,  50, 54  (4) . 
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6.  Actions  on  Policies. — Proof  of  Loss. — Physician^s  Certificate. 
— Evidence. — The  attending  physician's  certificate  attached  to  a 
proof  of  loss  is  ex  pcurte,  and  is  competent  in  an  action  on  the 
policy  for  the  sole  purpose  of  showing  a  compliance  with  the 
terms  of  the  policy,  and  is  not  competent  to  prove  any  facts 
therein.     Abendroth  V.  Fidelity,  etc.,  Co.  of  Matryland,  50, 54  (1) . 

7.  Clauses  Exempting  from  Liability. —  Exemptions  from  the 
general  obligation  of  the  insurer  under  a  policy  of  insurance 
should  be  expressed  in  plain  language  of  sufficient  clearness 
that  persons  of  average  intelligence  may  comprehend  its  mean- 
ing. Maxwell  v.  Springfield,  etc.,  Ins.  Co.,  251, 263  (2) . 

8.  Construction. — ^For  the  purpose  of  construction  an  insurance 
policy  is  not  regarded  as  an  ordinary  contract,  ambiguities  in 
its  language  being  resolved  in  favor  of  the  insured. 

MaxweU  v.  Springfield,  etc.,  Ins.  Co.,  251, 255  (1) . 

9.  Fravd. — Eight  of  Insurer  to  Recover  Indemnity  Paid. — Fraud 
in  obtaining  an  insurance  policy,  or  fraudulent  representations 
to  obtain  money  thereon,  will  base  a  claim  of  the  insurer  for 
the  return  of  the  money,  if  it  did  not  have  knowledge  of  the 
fraud  at  the  time  of  payment 

GreaJt  Eastern  Casualty  Co.  V.  Collins,  207, 211  (3). 

10.  Fire  Insurance. — Forfeiture. — Fraud. — Proofs  of  Loss. — In 
an  action  on  a  policy  of  fire  insurance  which  provided  that 
fraud,  or  false  swearing  on  the  part  of  insured  in  his  proofs 
of  loss,  should  cause  a  forfeiture  of  all  claims  under  the  policy, 
evidence  held  to  show  that  insured  in  proofs  of  loss  knowingly 
overstated  the  value  of  property  destroyed. 

American  Ins.  C6.  v.  Paggett,  677, 679  (1) . 

11.  Fio'e  Insurance. — Fraud  by  Insured. — Forfeiture  of  Policy. — 
Return  of  Premiums. — Insurer  was  not  required  to  tender  back 
to  insured  the  premiums  which  he  had  paid  in  order  to  defend 
an  action  on  the  policy  on  the  grround  of  insured's  fraud  in 
swearing  falsely  in  his  proofs  of  loss  as  to  value  of  property 
destroyed,  the  policy  providing  that  such  fraud  diould  cause  a 
forfeiture  of  all  claims  under  the  policy. 

Am^ierican  Ins.  Co.  v.  Paggett,  677, 685  (6) . 

12.  Fire  Insurance. — Insurer's  Denial  of  Liability. — Recovery  of 
Attorney's  Fees  by  Insured. — Statute.— Section  4622g  Bums 
1914,  Acts  1911  p.  525,  confers  upon  insured  the  right  to  re- 
cover a  reasonable  amount  for  attorney's  fees  only  where  there 
is  a  dispute  as  to  the  amount  of  loss,  and  where,  after  pre- 
liminary proofs  of  loss  and  demand  for  an  appraisement,  the 
selection  of  appraisers  and  their  failure  to  agree,  the  selection 
of  a  second  set  of  appraisers  to  select  a  second  umpire  within 
the  time  prescribed,  and  is  not  applicable  where  liability  is 
wholly  denied.  American  Ins.  Co.  v.  Padgett,  677, 684  (5). 

13.  Life  Insurance. — Action  on  Policy. — Jury  Questions. — Re- 
buttaX  of  Presumption  of  Death. — Where,  in  an  action  on  a  life 
policy,  the  presumption  of  the  death  of  insured  arising  from 
an  absence  of  seven  years  is  invoked,  and  there  is  any  evidence 
tending  to  rebut  such  presumption,  whether  such  evidence  is 
sufficient  to  do  so  is  a  question  for  the  jury. 

Equitable,  etc.,  Society  v.  Jam,es,  186, 188  (2) . 

14.  Subrogation. — Action  by  Insurer. — Pleading  Insurable  In- 
teresU^n  an  action  by  an  insurer  against  one  responsible  to 
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insured  for  a  loss  by  fire,  the  complaint  need  not  show  owner- 
ship or  insurable  interest  in  the  plaintiff. 

PittsburgJij  etc.,  R.  Co.  v.  Home  Ins.  Co.,  etc.,  226, 235  (6) . 
15.  Sprinkler  Leakage  Insurance. — Tornado  Claiise. — Construc- 
tion.— A  clause  in  a  policy  insuring  against  all  direct  loss  by 
sprinkler  leakage  except  as  provided  in  the  policy,  providing 
that  the  insurer  shall  not  be  liable  for  loss  caused  by  "lightning 
(whether  fire  ensues  or  not) ,  cyclone,  tornado,  windstorm,"  does 
not  exempt  the  insurer  from  loss  by  leakage  caused  by  injury 
to  the  sprinkler  system  by  tornado. 

Maxwell  v.  Springfield,  etc.,  Ins.  Co.,  251, 265  (3) . 

INTENTION— 

Of  testator,  construction^'  see  Wills  4-6. 

INTEREST— 

Payment,  effect  as  to  revival  of  debt,  see  Limitation  of  Actions  4. 

INTERROGATORIES— 

Answer  of  **iio  evidence,''  eflfect,  see  Masibb  akd  Servant  3; 
Trial  10. 

Filed  with  pleading,  when  properly  stricken  out,  see  Disoovery. 

INTERSTATE  COMMERCE— 

See  Commerce. 

INTERVENTION— 

Nature  of  right,  see  Parties  8. 

Dismissal  of  petition,  right  of  appeal,  see  Appeal  2. 

Right  of  tax  ferret,  in  action  by  county  to  collect  taxes,  see 
Parties  1. 

INTER  VIVOS— 

Gifts,  requisites,  see  GIFTS. 

JUDGES— 

See  also  Appeal  18;  Evidence  3. 

1.  Disqualification. — Shounng. — ^Where  the  dis^alification  of  the 
regular  judge,  by  reason  of  having  been  prior  to  his  election 
the  attorney  for  one  of  the  parties,  appears  on  the  record  of 
the  cause,  the  necessity  *f or  having  a  special  judge  try  the  case 
is  sufficiently  shown.  Folger  V.  Ba/ma/rd,  623, 524  (1) . 

2.  Interest  in  Suit. — CJudlenge. — Right  to  File. — In  an  action  by 
a  school  city,  it  was  not  error  to  refuse  to  allow  to  be  filed  de- 
fendant's written  challenge  to  the  competency  of  the  judge 
because  he  was  a  resident  in,  and  a  taxpayer  of,  the  school 
corporation,  since  the  ground  of  challenge  stated  is  not  em- 
braced in  the  causes  for  a  change  of  judge  specified  by  §422 
Bums  1914,  §412  R.  S.  1881. 

Conklin  v.  School  City  of  South  Bend,  26, 27  (1) . 

JUDGMENT— 

Conclusiveness,  see  Partition  8. 

Ruling  denying  relief  from  default,  final  judgment,  see  Appeal  1. 
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1.  Attack  for  Fraud. — Pleading, — Quiet  Title. — In  an  action  to 
quiet  title,  a  cross-complaint  alleging  that  plaintiff's  grantors 
were  actually  the  owners  of  but  hie  estates  in  the  lands,  with 
the  fee  in  remainder  in  their  children,  and  that  the  grantor 
husband  had  fraudulently  obtained  a  judgment  against  his  wife 
and  children  declaring  the  fee  simple  to  rest  unconditionally 
and  absolutely  in  him,  but  which  fails  to  aver  that  the  idlega- 
tions  in  the  complaint  in  such  former  action  were  false  or 
fraudulent,  or  that  any  evidence  received  therein  was  false,  or 
to  make  any  specific  averment  whatever  of  any  fraudulent  act 
practiced  by  the  plaintiff  in  such  former  action,  or  to  show  how 
the  judge  therein  was  misled  or  deceived,  was  subject  to  de- 
murrer. McKem  v.  Beck,  92, 104  (7) . 

2.  Decree. — CanstanictioTU — ^Where  the  pleading  and  decree  in 
a  partition  proceeding  are  free  from  ambiguity,  they  must  be 
interpreted  according  to  the  clear  meaning  of  the  language 
used.  Plank  v.  Hinkle,  663, 676  (6) . 

3.  Decree  in  Partition  Proceeding. — Effect  in  Determining  Title. 
— The  fact  that  the  first  decree  in  a  partition  procee£ng  re- 
cited that  plaintiff's  interest  in  the  realty  pardoned  ''was  sub- 
ject to  forced  inheritance  as  provided  by  law,"  and  the  second 
and  final  decree,  prepared  by  the  opposing  attorneys  and  sub- 
mitted to  the  court,  omitted  such  qualification  as  to  plaintiff's 
interest,  was  not  an  adjudication  a^nst  any  of  the  parties  as 
to  their  contingent  right  of  forced  inheritance,  since  the  refer- 
ence to  such  right  in  the  first  decree  was  mere  surplusage,  and 
added  nothing  the  law  did  not  imply  under  the  facts. 

Plank  v.  HinkU,  663, 675  (6) . 

4.  Default. — Relief. — Evidence  of  Misunderstanding  Not  Contro^ 
verted. — Sufficiency. — Where  the  testimony  for  the  applicant 
for  relief  from  judgment  by  default  under  §405  Bums  1914, 

8396  R.  S.  1881,  was  undisputed  as  to  a  misunderstanding  by 
is  counsel,  who  lived  in  an  adjoining  county,  as  to  the  fimit 
of  an  extension  of  time  to  answer,  and  that  he  had  left  the 
courtroom  misinformed  as  to  what  the  judge  had  actually  noted 
on  his  docket,  and  where  such  counsel  was  not  required  by  rule 
or  otherwise  to  examine  the  judge's  docket  to  verify  the  mat- 
ter, there  is  no  evidence  to  sustain  a  decision  denying  relief. 

Ayrshire  Coal  Co.  V,  Thurmanf  578, 587  (8) . 

5.  DefcMlt. — Failure  to  Plead. — Pleading. — A  default  taken  at 
the  end  of  time  extended  by  special  rule  to  answer  or  demur, 
has  the  same  effect  as  if  taken  for. failure  to  appear  in  re- 
sponse to  the  summons. 

Ayrshire  Coal  Co.  v.  T^rwian,  578, 584  (2) . 

6.  Default. — Proof  of  Amount. — Final  Judgment. — ^Where  a  de- 
fendant fails  to  appear  and  present  a  defense,  in  answer  to  a 
summons,  that  the  material  averments  of  the  complaint  are 
true,  and  that  something  is  due  the  plaintiff,  are  taken  as  con- 
fessed, and,  on  proof  of  the  amount  to  be  recovered,  it  is  the 
duty  of  the  court  to  render  a  judgment,  which,  when  thus  ren- 
dered, is  a  final  judgment  in  every  respect 

Ayrshire  Coal  Co.  v.  Thurman,  578, 585  (4) . 

7.  Default. — Relief  for  Mistake,  etc. — Resolving  Doubts. — ^Where 
there  is  a  doubt  as  to  the  sufficiency  of  the  facts  to  show  such 
mistake,  inadvertence,  surprise  or  excusable  neglect  as  will  en- 
title a  party  to  relief  from  a  judgment  rendered  on  default, 
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the  trial  court  should  resolve  the  doubt  in  favor  of  the  appli- 
cant, for  it  is  the  policy  of  the  law  that  controversies  between 
litigants  shall  be  determined  on  the  merits  if  that  can  be  done 
in  fairness  to  all  concerned,  but  where  a  litigant  has  deliber- 
ately waived  his  rights  he  will  be  held  firmly  to  the  conse- 
quences. Ayrahxre  Coal  Co.  v.  Thwmumt  578, 686  (5) . 

8.  FiymL — Words  Used. — ^The  words  used  may  be  sufficient  to 
constitute  a  valid  judgment  thoug^h  the  form  thereof  be  not 
commendable.  Leib  v.  Henderson,  181, 183  (3) . 

9.  For  Property  or  Money. — Voluntary  Surrender  of  Property  to 
Third  Person. —  Execution. —  Injunction. —  Execution  upon  a 
judgment  in  favor  of  the  owner  of  the  building  for  the  return 
of  fixtures  and  personal  property  leased  therewith,  or  in  lieu 
of  such  return,  for  the  payment  of  a  designated  sum,  for  the 
collection  of  the  money  judgment,  cannot  be  enjoined  upon  the 
offer  of  the  return  of  part  of  the  property  coupled  with  a  show- 
ing that  the  remainder  has  been  voluntarily  surrendered  to  a 
stranger  to  the  record,  upon  his  claim  of  ownership  by  a  con- 
ditional sale  thereof  by  him  to  the  judgment  creditor. 

Graves  v.  Spinney,  Sheriff,  218. 

10.  Immature  Claim. —  Colkuteral  Attack. —  Bills  and  Notes. — 
Where  the  court  had  jurisdiction  of  the  person,  a  judgment 
based  on  a  promissory  note,  rendered  before  the  maturity 
thereof,  was  not  void  nor  subject  to  collateral  attack. 

Leib  v.  Henderson,  181, 183  (4) . 

11.  Res  Judicata. — Issues. — Pleading. — An  answer  of  former  ad- 
judication that  shows  that  the  matters  in  suit,  which  sounds  in 
tort,  were  not  and  could  not  have  been  litigated  in  the  former 
action,  which  was  in  contract,  is  subject  to  demurrer. 

Johnston  v.  Hamilton,  184, 185  (2) . 

12.  Res  Judicata, — Parties. — Pleading. — An  answer  of  former 
adjudication  that  shows  that  the  former  action  was  not  be- 
tween the  same  parties,  is  subject  to  demurrer. 

Johnston  v.  Hamilton,  184. 185  (1) . 
JURISDICTION— 

See  Courts;  Criminal  Law  2;  Infants. 
Waiver  of,  by  failure  to  object,  see  Appeal  104. 

JURY— 

Questions  for,  see  Bills  and  Notes  8;  Executors  and  Adminis- 
trators 3;  Insurance  5,  13;  RAiiiU)ADS  6. 

JUSTICES  OF  THE  PEACE— 

See  also  Appeal  59, 105;  Evidence  4;  Tender. 

1.  Appeal. —  Statutes  Governing. —  Construction. —  The  right  of 
appeal  from  a  justice  of  the  peace  is  purely  statutory,  and, 
while  this  right  will  not  be  abridged  by  strict  construction,  a 
statute  prescribing  the  conditions  on  which  an  appeal  may  be 
taken  will  be  strictly  construed  and  rigidly  enforced. 

Standard  Brewery  v.  Ma^s.  Bon&ng,  etc.,  Co.,  422, 426  (4) . 

2.  Appeal  Bond. — Construction. — In  an  action  to  reform  a  bond 
griven  on  appeal  from  a  justice  of  the  peace,  the  bond  should 
be  read  in  connection  with  the  transcript  filed  therewith  by  the 
justice. 

Standard  Brewery  v.  Mass.  Bonding,  etc.,  Co.,  422, 425  (1) . 
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3.  Appeal  by  Administratrix. — Requisites. — Appeal  BoruL — Stat- 
utes.— Section  687  Burns  1914,  §645  R.  S.  1881,  providin^r  that 
executors,  administrators  and  g^uardians  may  have  an  appeal 
and  stay  of  proceedings  in  the  court  below  witiiout  bond,  does 
not  apply  to  appeals  from  a  justice  court,  so  that  an  adminis- 
tratrix appealing  from  a  justice  of  the  peace  to  the  circuit 
court  under  §§1790,  1791,  1794  Bums  1914,  §§1499,  1500,  1503 
R.  S.  1881,  is  not  entitled  to  appeal  without  filing  a  bond. 

Standao'd  Brewery  v.  Mass.  Bonding,  etc.,  Co.,  422, 425  (2) . 

4.  Appeal  by  Administratrix. — Bond. — Validity. — A  bond  exe- 
cuted by  an  administratrix  to  enable  her  to  appeal  from  a  judg- 
ment in  a  justice  of  peace  court  which  had  been  render^ 
against  her  decedent  and  which  could  have  been  filed  as  a 
claim  against  his  estate,  is  valid,  in  view  of  §1278  Bums  1914, 
§1221  R.  S.  1881. 

Standard  Bretvery  v.  Mass.  Bonding,  etc.,  Co.,  422, 427  (5) . 

5.  Sanity  Inquests. — Fees. — Statutes. — Section  1865  Bums  1914, 
Acts  1913  p.  834,  fixing  the  fees  of  justices  of  tiie  peace,  but 
not  including  any  fees  for  services  in  insanity  inquests,  and 
providing  that  in  a  township  having  a  population  of  100,000  no 
fees  named  in  the  section  shsM  be  chargfed  or  collected,  but  a 
justice  shall  receive  a  salary  of  $2,000  a  year  in  full  of  aU 
fees  mentioned  in  such  section,  does  not  repeal  §§3699,  3792 
Bums  1914,  Acts  1901  p.  529,  §2871  R.  S.  1881,  as  to  compen- 
sation of  justices  of  the  peace  for  services  required  of  them 
under  §3682  et  seq.  Bums  1914,  §2810  et  seq.  R.  S.  1881,  in 
holding  insanity  inquests,  and  justices  including  those  in  a 
township  having  100,000  population,  are  entitled  to  such  com- 
pensation. MueUer  v.  Boa/rd,  etc.,  196, 197, 198  (2) . 

LABORERS— 

See  Master  and  Servant;  Wobx  and  Labor. 

LANDLORD  AND  TENANT— 

1.  Action  by  Subtenant. — Injuries  From  Known  Dangerous  Con- 
dition. — When  Averment  of  Covenant  to  Repair  Unnecessary. — 
In  an  action  for  personal  injuries  where  the  complaint  is  on 
the  theory  that  the  defendant,  with  knowledge  of  the  latent 
defect  that  made  the  premises  dangerous,  leased  the  same  with- 
out disclosing  the  fact,  a  demurrer  thereto  on  the  ground  of 
failure  to  allege  any  covenant  by  defendant  to  repair,  ^was  prop- 
erly overmled  Gv^enther  v.  Jackson,  162, 165  (3) . 

2.  Leasing  Dangerous  Building  Without  Disclosure. — Evidence 
of  Repairs. — In  an  actoin  for  negligently  leasing  a  defective 
building  without  notifying  the  tenants  of  known  latent  de- 
fects, evidence  that  the  defendant  made  repairs  to  other  por- 
tions of  the  building  is  immaterial  and  inadmissible. 

Guenther  v;  Jackson,  162, 166  (6) . 

3.  Lease  Requiring  Sale  of  Landlord's  Beer. — Validity. — Public 
Pohcy.— Statute. — A  lease  by  a  brewery  company  to  a  saloon 
keeper  which  stipulated  that  the  saloon  keeper  must  sell  the 
company's  beer  exclusively  is  void,  as  being  contrary  to  public 
policy  and  in  violation  of  §§8323f,  8323z  Bums  1914,  Acts  1911 
p.  244,  relating  to  the  issuance  of  retail  liquor  licenses. 

Collins  v.  Centlivre  Brevmg  Co.,  670, 576  (I), 
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LAST  CLEAR  CHANCE— 

Application  of  doctrine,  see  Negligence  7. 

LAW  OF  THE  CASE— 

Subsequent  appeals,  see  Affeal  106,  107. 

LEASES— 

See  Landlord  and  Tenant. 

LICENSES— 

Saloon,  right  of  exemption,  see  Exemptions. 

Use  of  way,  effect,  see  Easeiaents. 

Use  of  way,  power  to  improve,  see  Municipal  Corporations  21. 

LIENS— 

See  Attachment;  Chattel  Mortgages;  Mortgages;  Municipal 
Corporations  25. 

LIFE  INSURANCE— 

See  Insurance. 

LIMITATION  OF  ACTIONS— 

See  also  Appeal  67. 

1.  Acknowledgment  of  Indebtedness  Not  Made  to  Creditor. — 
Effect, — Affidavits  of  the  mortgagor  reciting  the  mortgage  in- 
debtedness for  the  purpose  of  obtaining  a  deduction  from  the 
assessed  valuation  of  the  real  estate  do  not  constitute  a  suffi- 
cient acknowledgment  to  the  debtor  to  take  the  debt  out  of  the 
operation  of  the  statute  of  limitations. 

Central  Trust,  etc,  Co,  v.  KirkiTum,  633, 635  (3) . 

2.  Debt  Payable  in  Installments, — When  Statute  Begins  to  Run, 
— ^Where  a  mortgage  indebtedness  was  payable  in  installments, 
the  whole  debt  to  be  due,  at  the  option  of  mortgagee,  in  case 
of  default  for  three  months,  but  such  option  was  not  exercised, 
limitations  ran  as  to  each  installment  from  the  time  it  fell  due. 

Central  Trust,  etc.,  Co,  v.  Kirkman,  633, 635  (2) . 

3.  Part  Payment, — Time  of  Payment — ^To  revive  a  debt  it  is  im- 
material whether  the  payment  precedes  or  follows  the  bar  of 
the  statute,  since  the  debt  though  barred  is  not  extinguished, 
and  will  support  a  new  promise. 

Spencer,  Adrwr,,  V.  McCune,  484, 488  (5) . 

4.  Pa/yment  of  Interest, — A  payment  of  interest  is  as  effective 
to  revive  a  debt  as  is  a  payment  of  principal. 

Spencer,  Admr,,  v.  McCune,  484, 488  (4) . 

5.  Voluntary  and  Unconditional  Payment,  —  Effect.  —  Under 
§§303,  305  Bums  1914,  §§301,  303  R.  S.  1881,  construed  to- 
gether, a  voluntary  and  unconditional  payment  on  a  debt  has 
the  same  effect  to  revive  it  as  a  written  acknowledgment  signed 
by  the  debtor.  Spencer,  Admr.,  v.  McCwm,  484, 488  (3) . 

6.  Waiver, — Failure  to  Plead. — ^In  an  action  under  the  Federal 
Employers'  Liability  Act  (§8657  et  seq,  U.  S.  Comp.  Stot.  1916), 
where  the  trial  court  had  jurisdiction  of  the  subject,  the  ob- 
jection that  the  action  was  not  instituted  within  two  years 
after  the  cause  of  action  accrued,  as  required  by  §6  of  the  act, 
was  waived  by  failure  to  plead  the  statutory  limitation. 

Pittsburgh,  etc,  R,  Co.  v.  Ireton,  449, 453  (3) . 
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LIVE  STOCK— 

Carriage,  liability^  see  Cabbiers. 

MACHINERY— 

Negligence,  pleading,  sufficiency,  see  Master  and  Servant  7. 

MAINTENANCE— 

See  Champerty  and  Maintenance. 

MARRIAGE— 

Commonrlaw  Marriage,-^Not  Dissoliible  by  Consent. — A  common- 
law  marriage  entered  into  in  1902  in  Illinois  and  continued 
until  1919,  cannot  be  cast  aside  in  Indiana  by  the  parties,  and 
the  statutory  marriage  of  the  husband  to  another  woman  is 
not  aided  by  the  consent  of  the  lawful,  common-law  wife  to 
remain  in  the  household  as  housekeeper  and  to  care  for  the 
children  of  the  common-law  marriage. 

Hummel  v.  State,  12, 16  (3) . 

MASTER  AND  SERVANT. 


I.    Tri  RuAnoN,  1. 
II.    Bbbticw  and  CoMFlMBAnOlY.  2. 


III.    Injujiibs  to  Sxrvamt— Nbouobnc»— 
LiABiuTr,3-9. 

IV.     WoRKMBN'b  Coif  PBNBATXON,  10-32. 


See  also  Appeal  27* 

L    The  Relation. 

1.  Independent  Contractor. — Painter  Hired  by  the  Hour  la 
Em^ploye, — Evidence. — One  hired  by  the  hour  to  do  paint- 
ing and  by  the  roll  to  do  paperhanging,  the  employer  to 
furnish  all  apparatus  and  materials  for  the  work,  though  he 
was  to  be  ''his  own  boss"  in  doing  the  work,  cannot  be  said 
to  have  been  an  independent  contractor,  but  was  an  employe, 
and  evidence  thereof  is  sufficient  to  justify  a  finding  by  tiie 
Industrial  Board  that  he  was,  when  injured,  in  the  employ  of 
appellant  Board,  etc.  v.  Shertzer,  589, 590  (1)  • 

II.    Services  and  Compensation. 

2.  Extra  Compensation. — Evidence  of  Contract  for. — Evi^lence 
examined  and  held  to  show  that  there  was  no  implied  agree- 
ment to  pay  a  porter  for  extra  services  as  a  brakeman,  wnere 
he  had  applied  for  employment  as  porter  or  for  such  other 
services  as  might  be  necessary  or  required  of  him,  and  had 
done  the  work,  including  the  so-called  extra  services  for  nearly 
eighteen  months,  accepting  without  complaint  or  protest  the 
amount  agreed  upon  under  his  contract  of  employment  in  half- 
monthly  installments  upon  re^lar  pay  days. 

Pittsburgh,  etc.,  R.  Co.  V.  Baker,  832. 

III.    Injuries  to  Servant  Neguoence — ^Liability. 

8.  Action. — Interrogatories. — Answer  of  **No  Evidenced*. — Effect, 
Employers'  Liability  Act. — In  a  servant's  action  against  the 
master  under  the  Employers'  Liability  Act  (Acts  1911  p.  145, 
§8020a  et  seq.  Bums  1914)  for  injuries  due  to  a  defect  in  a 
scaffold,  the  jury's  answer  to  an  interrogatory — ^that  there  was 
no  evidence  as  to  the  master's  knowledge  of  the  defect  alleged —  ' 
did  not  require  judgment  for  defendant  on  the  interrogatories, 
since  §3  of  the  act  provides  that  the  burden  of  proving  such 
want  of  knowledge  is  upon  the  employer. 

Haskell,  etc.,  Car  Co.  v.  Timm,  612, 616  (1). 
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4.  Action, — Jury  Questiona. — Negligence. — Assumption  of  Risk. 
— ^In  an  action  b^  an  experienced  mechanic  under  the  federal 
Employers'  Liability  Act  (§8657  et  sea.  U.  S.  Comp.  Stat. 
1916),  to  recover  for  personal  injuries  due  to  a  defective  lad- 
der furnished  by  the  master,  whether  plaintiff  assumed  the  risk 
of  injury  from  the  ladder  and  whether  the  master  was  required 
to  inspect  it,  held  questions  for  the  jnrv. 

Pittsburgh,  etc.,  R.  Co.  v.  Ireton,  449, 453  (5) . 

5.  Defective  Scaffold. — Bwrden  of  Proof. — Instruction. — ^In  a 
servant's  action  under  the  Employers'  Liability  Act  (Acts  1911 
p.  145,  §8020a  et  seq.  Burns  1914)  for  injuries  due  to  a  de- 
fective scaffold,  it  was  proper  for  the  court  to  instruct  the  jury 
that  tiie  burden  was  on  defendant  to  show  its  want  of  knowl- 
edge of  the  alleged  defect,  in  view  of  §3  of  the  act  placing  the 
burden  of  proving  such  fact  upon  the  employer. 

Haskell,  etc.,  Ccur  Co.  v.  Timm,  612, 618  (5) . 

6.  Defective  Scaffold. — Negligence. — Prima  Facie  Case. — Stat' 
ute. — In  a  servant's  action  against  the  master  under  the  Em- 
ployers' Liability  Act  (Acts  1911  p.  145,  §8020a  et  seq.  Bums 
1914)  for  injuries  due  to  a  defective  scaffold,  proof  of  the  de- 
fect as  alleged,  and  that  such  defect  was  the  cause  of  the 
injury,  established  a  prima  facie  case  of  negligence,  in  view 
of  §3  of  the  act,  placinsp  the  burden  upon  the  employer  of 
proving  that  he  had  no  knowledge  of  defect  allegea,  or  was 
not  chargeable  with  knowledge  thereof  in  time  to  have  cor- 
rected it  Haskell,  etc.,  Car  Co.  v.  Timm,  612, 617  (3) . 

7.  Electricity. — Bmploysrs^  lAabUiXy  Act. — Negligence. — Plead- 
ing.— ^A  complaint  imder  Acts  1911  n.  145,  §8020a  et  seq.  Bums 
1914,  chai^^ing  failure  to  g^uard  ana  insulate  appliances  in  ma- 
chinery for  generating  electricity,  failure  to  warn  an  inexperi- 
enced workman  of  the  danger  in  working  in  close  proximity 
thereto,  and  failure  to  shut  off  the  current  and  power  while 
making  alterations  in  the  appliances,  which  were  cnarged  with 
a  deadly  current  or  voltage  of  electricity,  and  averring  that  by 
reason  of  said  negligent  acts  and  omissions  such  employe  was 
killed,  that  guards  and  insulating  apparatus  were  at  the  time 
in  common  use  and  could  have  been  procured  at  moderate  ex- 
pense, as  defendant  knew,  and  plaintiff's  inability  to  give  fur- 
ther particulars,  held  to  show  sufficiently  that  the  injuries  were 
suffered  by  reason  of  defendant's  negli^nce,  when  construed 
in  accordance  with  the  liberal  rule  required  by  the  provisions 
of  the  Code  of  Civil  Procedure  (§§343,  885,  407  Bums  1914, 
§§338,  376,  398  R.  S.  1881.)  

Haskell,  etc..  Car  Co.  V.  Erickson,  Admx.,  657, 661 J2) . 

8.  Federal  Employers*  Liability  Act. — Actions  Under. — Law  Gov- 
erning.— An  action  in  a  stete  court  under  the  Federal  Em- 
ployers^ Liability  Act  (§8657  et  seq.  U.  S.  Comp.  Stet.  1916),  is 
governed,  as  to  matters  of  substentive  law,  oy  that  act  and 
the  decisions  of  the  federal  courts  applicable  thereto,  but  as 
to  matters  of  procedure  it  is  governed  oy  the  law  of  the  forum. 

Pittsburgh,  etc.,  R.  Co.  v.  Ireton,  449, 458  (1) . 

9.  ^  Safe  Appliance  for  Workmen. — Master's  Duty. — Generally  it 
is  the  duty  of  the  master  to  exercise  due  care  to  provide  rea- 
sonably safe  appliances  for  the  use  of  his  employes. 

Pittsburgh,  etc.,  R.  Co.  V.  Ireton,  449, 453  (4) . 
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IV.    Workmen's  Compensation. 

10.  Act. — Underlying  Principle. — The  underlying  principle  of  the 
Workmen's  Compensation  Act  is  that  the  economic  loss  result- 
ing each  time  a  workman  is  killed  or  injured  ought  to  be  borne 
by  the  industry  involved  and  the  consumers  of  its  products, 
rather  than  by*  the  workman^  his  dependents  or  society  at  large. 

In  re  Duncan,  270, 274  (2) . 

11.  Appeal — Assiffnnvent  of  Error. — The  assignment  as  error  in 
an  appeal  in  a  proceeding  under  the  Workmen's  Compensation 
Act,  that  the  award  was  contrary  to  law,  presents  the  question 
of  the  sufficiency  of  the  evidence  under  §8020s2  Bums^  Supp. 
1918,  Acts  1917  p.  154. 

Alexander  Box  Co.  v.  Cutshall,  287, 288  (1) . 

12.  AppeaL — Evidence. — Review. — On  appeal  from  an  award  un- 
der the  Workmen's  Compensation  Act,  the  Appellate  Court  does 
not  weigh  the  evidence. 

Alexander  Box  Co.  v.  CutahaU,  287, 288  (2) . 

13.  Appeal. — Presenting  Questions  for  Review. — Assignment  of 
Error. — Under  §61  of  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918),  as  amended  by 
the  acts  of  1917  (Acts  1917  p.  154),  an  assignment  of  error,  on 
appeal  from  an  award  by  the  Industrial  Board,  that  the  award 
is  contrary  to  law  is  sufficient  to  present  the  question  of  the 
sufficiency  of  the  evidence. 

Kramer  v.  Huntington  Steel,  etc.,  Co.,  289, 290  (1) . 

14.  AppeaL — Record. — Failure  to  Show  Pleading  of  Rules  of 
Board. — Judicial  Notice  of  Rides. — On  an  appeal  from  an 
award  of  compensation  in  which  the  employer  attacked  the 
award  on  the  ground  that  the  finding  failed  to  show  notice  of 
the  injury,  appellee  cannot  avail  himself  of  a  rule  of  the  In- 
dustrial Board  making  want  of  notice  a  defense  to  be  pleaded, 
where  the  record  fails  to  show  that  such  rule  was  pleaded  or 
introduced  in  evidence,  as  the  court  on  appeal  cannot  take  judi- 
cial notice  of  the  rules  of  the  board. 

Standard  Cabinet  Co.  v.  Ixmdgrave,  625, 627  (2) . 

15.  Blindness. — Evidence  of  Ca/use. — Evidence  that  an  employe's 
sight  began  to  fail  shortly  after  an  injury  to  one  eye,  and  that 
in  seven  months  he  had  lost  the  sight  of  both  eyes,  with  the 
testimony  of  a  physician  that  the  condition  may  have  resulted 
from  the  accident  and  injury  involved,  are  sufficient  to  support 
an  award  of  compensation  for  blindness,  claimant  not  being  re 
quired  to  present  such  proof  as  would  entirely  exclude  the  pos- 
sibility that  his  blindness  was  due  to  a  constitutional  disease. 

Indiana  Power,  etc,  Co.  v.  Miller,  521. 

16.  "By  Accident  Arising  Out  Of*  the  Employment. — Construe- 
tion. — ^The  words  "by  accident  arising  out  of"  the  emplojrment 
as  used  in  §2  of  the  Workmen's  Compensation  Act  (§80201  et 
seq.  Bums'  Supp.  1918,  Acts  1915  p.  392)  take  a  liberal  con- 
struction to  effect  the  humane  purposes  of  the  act,  the  question 
in  any  particular  case  being  aetermined  not  upon  the  minute 
details  of  what  the  employe  was  doin^  at  the  time  of  the  acci- 
dent, but  rather  upon  whether  the  accident  was  due  to  a  hazard 
to  which  he  woula  not  have  been  exposed  apart  from  the  busi- 
ness in  which  he  was  employed.  InreBollman,  46, 4S  (1). 

17.  Cause  of  Death, — Question  for  Industrial  Board. — ^Where  an 
employe  fell  from  a  ladder  as  a  result  of  an  attack  of  vertigo 
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while  at  his  work,  it  does  not  necessarily  follow  that  the  cause 
of  his  death  was  the  disease,  and  the  question  as  to  whether 
or  not  his  death  was  the  result  of  an  accident  arising  out  of 
his  employment  was  for  the  Industrial  Board. 

Board,  etc.  V.  Shertzer,  689, 691  (2) . 

18.  Const^ruetion. — Cases  Within  Reason  Thotigh  Outside  Letter. 
— The  Workmen's  Compensation  Act  should  be  liberally  con- 
strued to  promote  the  purpose  of  its  enactment^  even  to  the 
inclusion  of  cases  within  the  reason,  though  outside  the  letter, 
of  the  statute.  In  re  Duncan,  270, 273  (1). 

19.  Death  From  FaU  of  Articles  Upon  Employe  Retired  in  Bam 
For  Night. — The  death  of  a  thresher's  engineer  was  by  accident 
arising  out  of  his  employment  within  the  meaning  of  the  Work- 
men's Compensation  Act,  where,  by  the  terms  of  his  employ- 
ment, he  was  required  to  travel  from  farm  to  farm  and  to  stay 
at  night  on  the  premises  where  the  threshing  outfit  happened 
to  be,  and  as  watchman  guard  and  protect  it  from  fire  and  tres- 
passers, and  where  his  death  was  caused  after  he  had  there 
retired  for  the  night,  in  order  to  be  near  the  outfit,  by  the  fall 
of  a  wagonbed  suspended  in  the  driveway  of  a  bam  on  the 
premises  where  the  outfit  was.  Jn  re  Bollman,  46, 49  (2) . 

20.  Death  From  Blow  By  Coservant. — The  death  of  a  workman 
from  a  blow  by  a  hammer  thrown  by  a  fellow  servant  as  the 
result  of  a  disagrreement  arising  out  of  the  employer's  work, 
was  caused  by  an  accident  arising  out  of  and  in  the  course  of 
his  employment.  Mueller  v.  KlingTnan,  136. 

21.  Fees  of  Employer's  Physician, — Jurisdiction  of  Industrial 
Board, — Section  66  of  the  Workmen's  Compensation  Act  (§80201 
et  seq.  Bums'  Supp.  1918,  Acts  1916  p.  892),  providing  that 
fees  of  attorneys  and  physicians  for  services  under  the  act 
should  be  subject  to  the  approval  of  the  Industrial  Board,  was 
not  intended  to  enlarge  the  authority  of  the  board  with  refer- 
ence to  the  fees  of  physicians  beyond  that  provided  in  §26  of 
the  act  in  event  of  an  emergency  due  to  the  employer's  failure 
to  provide  medical  care,  and  the  Industrial  Board  has  no  au- 
thority to  pass  upon  the  fees  of  a  physician  employed  by  the 
employer.         National  Car  Coupler  Co.  v.  SuUivan,  442, 447  (3) . 

22.  Findings  of  the  Industrial  Board. — Conclusiveness. — ^Where 
there  is  evidence  tending  to  support  an  award  of  the  Indus- 
trial Board,  it  will  not  be  disturbed  on  appeal  for  insufficiency 
of  the  evidence. 

Kramer  v.  Huntington  Steel,  etc,  Co.,  289, 290  (2) . 

23.  Findings  of  Fa^t. — Sufficiency. — Failure  to  Show  Notice  of 
Injury. — In  a  proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  (Acts  1916  p.  392,  §80201  et  sea. 
Burns'  Supp.  1918),  a  finding  by  the  Industrial  Board  which 
fails  to  show  the  employer's  knowled^  of  an  employe's  injury, 
or  written  notice,  or  excuse,  as  required  by  §22  of  the  act,  is 
insufficient  to  sustain  an  award. 

Standard  Cal>inet  Co.  V.  Landgrave,  625, 626  (1) . 

24.  Findings  of  Fa/it. — Sufficiency. — Failure  to  Show  Notice  of 
Injury. — A  finding  by  the  Industrial  Board  which  fails  to  show 
the  employer's  knowledge  of  the  employe's  injury,  or  written 
notice,  or  reasonable  excuse  for  not  giving  the  same,  as  required 
by  §80201  et  seq.  Bums'  Supp.  1918,  is  insufficient  to  sustain 
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an  award,  even  though  the  evidence  shows  knowledge  of  the 
injury  and  excuse  for  failure  to  give  formal  written  notice. 

Standard  Cabinet  Co.  v.  Landgrave,  625, 628  (3) . 

25.  Lump-Sum  Settlement. — Notice  to  Insurer  Not  Required. — 
Under  §§48,  57,  78,  74  of  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918,  an  order  of 
the  Industrial  Board  fixing  a  lump  sum  in  settlement  with  de- 
pendents cannot  be  set  aside  on  llie  grounds  that  tiie  employ- 
er's insurer  never  had  knowledge  of  nor  was  a  party  to  the 
agreement  for  such  a  settlement,  since  such  notice  to  or  knowl- 
edge by  the  insurance  company  is  not  contemplated  by  the  act. 

HaHaoek  V.  Longt  1, 3  (2) . 

26.  Lump-Sum  Settlement. — Petition  to  Set  Aside. — '^UnusuaT* 
CkLse. — Effect  of  General  Finding  Against  Petitioners. — Review 
on  Appeal — In  a  proceeding* by  petition  to  set  aside  an  order 
fixing  a  lump  sum  for  settlement  with  dependents,  a  general 
finding  by  the  Industrial  Board  against  petitioner  is  a  finding 
that  the  case  was  tmusual  within  the  meaning  of  §43,  Acts  1915 
p.  392,  §8020a2  Burns'  Supp.  1918.         Hartsock  v.  Long,  1, 8  (1 ) . 

27.  Lump-Sum  Settlement. — When  Not  Set  Aside, — An  agree- 
ment  of  the  parties  and  subsequent  order  of  the  Industrial 
Board  fixing  a  lump-sum  settl^nent  will  not  be  set  aside  in 
the  absence  of  a  showing  of  fraud,  mistake  or  gross  irreg^u- 
larities.  Haatsock  v.  Long,  1,3(3). 

28.  Mining. — Shot  Firers. — Employes. — A  shot  firer  selected  by 
the  miners  and  paid  through  a  union  official  under  an  arrange- 
ment with  the  operator  of  the  mine  for  an  agreed  deduction  oy 
the  operator  out  of  the  agreed  ton  price  for  all  labor  needed 
in  mining  coal,  and  doing  blasting  and  firing  in  the  mine  with 
the  knowledge  and  consent  of  the  operator,  was  an  employe  of 
such  operator  within  the  meaning  of  the  Workmen's  Compensa- 
tion Act.  In  re  Duncan,  210, 27S  (3). 

29.  Notice  of  Injury. — Bookkeeper's  Knowledge  of  Injury. — ^The 
fact  that  an  employe,  in  the  course  of  a  conversation,  informed 
his  employer's  bookkeeper  that  he  had  been  injured  did  not  dis- 
pense with  the  necessity  of  giving  the  employer,  a  mining  cor- 
poration, the  notice  of  injury  required  by  §22  of  the  Worlanen's 
Compensation  Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums' 
Supp.  1918) ,  which  notice,  under  §23  of  the  act,  must  be  given 
personally  to  the  employer  or  to  any  of  his  agents  upon  whom 
a  siunmons  in  a  civil  action  may  be  served. 

Indian  Creek  Coal,  etc.,  Co.  v.  Beac^,  491. 

30.  Wa^es, — Titne  Lost. — Constrvetion  of  Statute. — Sundays. — 
Whether  Sundays  upon  which  no  work  is  done  constitute  days 
"lost"  within  the  meaning  of  §76  of  the  Workmen's  Compen- 
sation Act  (as  amended,  Acts  1919  p.  158) ,  dei>ends  on  whether 
the  employe's  engagement  requires  work  on  Sundays;  and 
where  he  has  not  engaged  to,  and  does  not,  work  on  inters 
vening  Sundays,  such  failure  to  work  cannot  be  counted  as  lost 
time  in  ascertaining  his  average  weekly  wages. 

In  re  Wheeler,  145. 

31.  Widow^s  Dependency. —  Construction  of  Statute. —  The  so- 
called  conclusive  presumption  created  by  §38  of  the  Worlonen's 
Compensation  Act,  is  not  a  mere  rule  of  evidence,  pertaining 
only  to  the  remedy,  but  is  a  rule  or  provision  of  substantive 
law.  CoUweU  v.  Bedford  Stone,  etc.,  Co.,  344, 348  (2) . 
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82.  Widow's  Dependency. — Construction  of  Statute, — ^Acts  1919 
p.  158,  amending  §38  of  the  Workmen's  Compensation  Act,  con- 
fers a  rights  not  theretofore  existing,  upon  widows  not  Uving 
with  their  husbands  at  the  time  of  their  death  and  not  depend- 
ent upon  them  for  support,  but  nevertheless  entitled  to  support 
from  their  husbands  by  virtue  of  the  laws  of  the  state,  and 
should  not  be  construed  retroactively  so  as  to  cover  the  death 
of  an  employe  occurring  before  such  amendment  took  effect. 

CoUweU  v.  Bedford  St<me,  etc.,  Co.,  844, 348  (1) . 

MECHANICS'  LIENS— 

1.  Houses  on  Contiguous  Lots. — Labor  and  MiUeriai  Indiscrim- 
inately Used. — Single  Contract. — Cases  Distinguished, — Where 
a  contractor,  under  a  single  contract,  has  furnished  material 
and  performed  labor  in  the  construction  of  two  separate  dwell- 
ing houses,  one  house  on  each  of  two  contiguous  lots,  the  labor 
and  materials  going  indiscriminately  into  the  construction  of 
both  houses,  he  is,  under  §8295  Bums'  Supp.  1918,  Acts  1915 
p.  106,  entitled,  by  a  single  notice,  to  a  lien  on  both  houses  and 
lots.  (HUl  v.  Braden,  54  Ind.  72;  WiXkmson  v.  Rust,  57  Ind. 
172,  and  McGrew  v.  McCa^rty,  78  Ind.  496,  distinguished.) 

West  v.  Dreher,  133, 135  (2) . 

2.  Statutes. — Construction. — ^The  construction  of  mechanic's  lien 
statutes  is  strict  to  determine  the  persons  entitled  to  liens,  but 
liberal  in  favor  of  those  entitled  to  their  benefits. 

West  v.  Dreher,  138, 135  (1). 
MEMORANDUM— 

Not  required  in  motions  for  new  trial,  see  New  Trial  5. 
Waiver  of  objections  not  pointed  out>  see  Puudino  2-4. 

MENTAL  CAPAaTY— 

Opinions,  see  Evidence  12. 

MESSAGES— 

Interstate,  regulations,  see  Telegraphs  and  Telephones. 

MINERS— 

Election  of  shot  firers,  effect,  see  Master  and  Servant  28. 

MISCONDUCT— 

Of  counsel,  remedy,  request,  see  Appeal  5;  Trial  11. 

Of  counsel,  when  harmless,  see  Appeal  56,  79,  80. 

Of  jury,  affidavits,  sufficiency,  see  New  Trial  3;  Trial  12. 

MORTGAGES— 

See  also  Chattel  Mortgages;  Fixtures;  Limitation  of  Actions 
1;  Subrogation. 

1.  Actions  to  Foreclose. — Deeds  by  Mortgagor  Without  Consider- 
ation Ineffective  Against  Mortgagee. — Conveyances  executed  by 
the  mortgagor  to  a  third  person  and  by  such  third  person  to 
one  of  the  defendants  without  consideration  may  be  good  as 
between  the  parties  but  are  without  force  as  to  the  mortgagee. 

Central  Trust,  etc.,  Co.  v.  Kirkman,  633, 636  (4) . 

Vol.  78—48 
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2.  Actions  to  Foreclosed- — Note  and  Mortgage  When  Construed 
Together, — Where  a  note  and  a  mortgage  securing  same  were 
executed  by  the  same  parties  at  the  same  time  and  pertain  to 
the  same  subject-matter,  they  will  be  read  and  construed  to- 
gether in  an  action  to  foreclose  the  mortgage,  where  both  in- 
struments are  involved. 

Central  Trust,  etc,  Co,  v.  Kirkvian,  633, 634  (1) . 

3.  Unrecorded  Assignment. — Innocent  Purchasers  Not  Affected, 
— Entry  of  Satisfaction  by  Mortgagee  After  Assignment, — 
When  Valid, — The  entry  of  satisfaction  by  the  mortgagjee  after 
the  assignment  of  the  mortgage  is  valid  as  to  innocent  pur- 
chasers when  the  assignment  was  not  recorded,  since  as  to 
such  purchasers  unrecorded  assignments  of  mortgages  are  void 
under  the  construction  placed  on  the  recording  act  of  1877 
(Acts  1877  p.  99,  §1145  et  seq.  Bums  1914).  (Reeves  V.  Hayes, 
59  Ind.  521,  distinguished.)  Goldenson\.Liebemum,6Z6. 

MOTIONS— 

See  New  Trial. 

In  arrest,  sufficiency  to  present  question  of  venue,  see  Venue  2. 

To  make  specific,  ruling,  review,  see  Appeal  15,  81-83. 

To  modify  judgment,  ruling,  review,  see  Appeial  16. 

To  strike,  ruling,  review,  see  Appeal  9,  14;  Pleading  9, 10. 

To  separate  causes,  ruling,  review,  see  Appeal  12. 

MUNiaPAL  CORPORATIONS— 

1.  Aiding  Paivate  Charitable  Corporation. — ^A  dty  board  of 
health  may  appropriate  money  to  a  children's  aid  association, 
a  private  corporation  organized  to  do  charitable  work,  and 
which  can  receive  no  pecuniary  profit  therefrom. 

Myer  v.  Children's  Aid  Assn.,  489, 490  (2) . 

2.  Contracts  for  Donations  With  Conditions  Attached. — Forma- 
tion Of. — ^Where  a  landowner  submitted  to  the  town  board  a 
written  proposition  to  donate  land  for  the  extension  of  a  street 
on  condition  that  he  be  released  from  all  cost  of  improving  the 
same,  and  providing  that  he  would  make  a  deed  as  soon  as  the 
necessary  improvements  were  made,  which  were  to  be  com- 
pleted within  ninety  days  after  the  strip  was  thrown  open 
unless  delayed  by  weather  conditions,  and  offering  to  allow  his 
fences  to  be  removed  and  improvements  to  be  begun  when  the 
trustees  were  satisfied  that  the  necessary  funds  were  in  their 
hands  to  make  the  improvement,  the  action  of  the  board  in 
adopting  a  motion  to  pay  for  the  survey  and  tiling  of  such 
street  and  to  ask  certain  persons  to  take  a  subscription  and 
complete  the  same  under  the  supervision  of  the  board  in  ac- 
cordance with  such  proposition,  did  not  create  a  contract  with 
the  landowner.  Sweeny  v.  Totvn  of  Greentoum,  534. 

3.  Extinguishment  of  Fires. —  Governmental  Function, —  Non- 
liability for  Negligence  of  Servants, — In  the  extinguishment  of 
fires,  and  in  making  arrangements  therefor,  the  munidp^ity 
acts  in  its  governmental  capacity,  and  is  not  liable  for  dam- 
ages caused  by  the  negligence  of  its  fire  department. 

Louisville,  etc.  Traction  Co,  v.  Jennings,  69, 73  (2) . 

4.  Governmental  Powers, — Failure  to  Exercise  Not  Ground  for 
Action. — The  failure  of  a  city  to  require  a  railroad  to  which 
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it  had  given  a  franchise  to  use  a  street,  to  install  a  bumper 
block  at  the  end  of  its  tracks  or  a  derail  where  it  entered  the 
street,  is  not  actionable  for  damages  occurring  thereby  to  prop- 
erty owners,  since  a  municipality  is  not  liable  for  failure  to 
exercise  powers  of  a  purely  governmental  nature. 

Mayne  v.  Curtis,  Ree.,  640. 

5.  Governmental  Pow&rs, — Ftreedom  from  Liability. — A  city  is 
a  government  possessing,  to  a  limited  extent,  sovereign  powers, 
either  legislative  or  judicial,  which  may  be  denominated  govern- 
mental or  public,  and,  being  public  and  sovereign  in  their  na- 
ture, a  city  is  not  liable  for  failure  to  exercise  them,  nor  for 
errors  committeed  in  their  exercise. 

Louisville^  etc*,  Traction  Co.  v.  Jennings,  69, 73  (1) . 

6.  Governmental  Powers, — Notiee. — ^Municipal  corporations  have 
only  such  powers  as  are  conferred  upon  them  by  law. 

Angola,  etc.,  Tile  Co.  v.  MiUgrove  School  Tp.,  557, 561  (5) . 

7.  Nvisanee. — Excanxition  in  Street. — Negligence  Per  Se. — ^An 
excavation  made  in  a  street  for  private  purposes  is  a  nuisance 
per  se,  if  made  without  the  consent  of  the  municipality,  but  if 
made  with  such  consent,  it  does  not  become  a  nuisance  until 
it  renders  the  street  dangerous,  and  the  author  is  only  bound  to 
exercise  ordinary  care  and  diligence  to  maintain  it  in  a  safe 
condition.        Bailey,  Admx.,  v.  Columbia  Grocery  Co.,  58, 66  (2)  • 

8.  Obstruction  in  SidewaUcr—Personal  Injuries. — Instructions. — 
Negligence. — In  an  action  against  a  grocery  company  for  the 
death  of  a  pedestrian  who  was  injured  by  stumbling  over  a 
platform  placed  over  a  defective  grating  in  the  sidewalk  in 
front  of  defendant's  premises,  a  requested  instruction  that  one 
placing  or  leaving  a  dangerous  obstruction  on  a  sidewalk  un- 
guarded is  liable  to  one  injured  thereby,  omitting  the  element 
of  reasonable  care  on  the  part  of  the  person  so  placing  the 
obstruction,  held  properly  refused. 

BaUey,  Admx.,  v.  Columbia  Grocery  Co.,  58, 68  (8) . 

9.  Obstruction  in  Sidewalk. — Personal  Injuries. — Instructions. — 
Contributory  Negligence. — In  an  action  against  a  grocery  com- 
pany for  the  death  of  a  pedestrian  who  was  injured  by  stum- 
bling over  a  platform  placed  over  a  defective  grating  in  tiie 
sidewalk  in  front  of  defendant's  premises,  an  instruction  that, 
if  the  platform  was  in  plain  view,  but  decedent  failed  to  ob- 
serve its  location  and  to  use  ordinary  care  to  avoid  it,  he  was 
negligent,  is  not  objectionable  as  being  misleading  or  as  in- 
vading the  province  of  the  jury. 

Bailey,  Admx.,  v.  Columbia  Grocery  Co.,  68, 67  (6) . 

10.  Obstruction  in  Sidewalk, — Personal  Injuries. — Irvstructions. 
— Duty  to  Warn  Pedestrians. — ^In  an  action  against  a  grocery 
company  for  the  death  of  a  pedestrian  who  sumbled  over  a 
platform  placed  on  the  sidewalk  in  front  of  defendant's  prem- 
ises to  protect  those  using  the  walk  against  a  defective  grating, 
an  instruction  that,  if  the  sidewalk  was  so  well  lighted  tiiat  a 
traveler  by  the  exercise  of  reasonable  care  could  have  seen  the 
platform  in  time  to  have  avoided  injury  from  it,  defendant 
would  be  excused  from  giving  any  other  warning  of  the  plat^ 
form,  was  proper,  and  not  objectionable  as  invading  the  prov- 
ince of  the  jury. 

Bailey,  Admx.,  v.  Columbia  Grocery  Co.,  58, 67  (5) . 
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11.  Obstruction  in  Sidewalks, — Personal  Injuries, — Instructions. 
— Repair  of  Sidewalk. — In  an  action  against  a  grocery  com- 
pany for  the  death  of  a  pedestrian  who  was  injured  by  stum- 
bling over  a  platform  placed  on  the  sidewalk  in  front  of  de- 
fendant's premises  to  protect  those  using  the  walk  ag^nst  holes 
in  a  grating  until  it  could  be  repaired,  an  instruction  as  to 
defendant's  right  and  duty  to  repair  the  sidewalk  held  proper. 

Bailey,  Admx,,^.  Columbia  Grocery  Co.,  58, 67  (4). 

12.  Obstmction  of  Sidewalk, — Personal  Injuries. — Instructions. 
— Applicability. — ^In  an  action  against  a  grocery  company  for 
the  death  of  a  pedestrian  caused  by  the  negligence  of  defend- 
ant in  placing  and  leaving  an  obstruction  on  the  sidewalk  in 
front  of  its  store,  the  complaint  being  based  on  negligence,  an 
instruction  as  to  the  right  of  defendant  to  repair  the  sidewalk, 
and  to  temporarily  obstruct  it,  held  within  the  issues  and  perti- 
nent to  the  evidence. 

Badley,  Admx.,  v.  Columbia  Grocery  Co.,  68, 65  (1) . 

18.  Obstruction  in  Street. — Ca/re  Required, — ^Where  an  obstruc- 
tion is  rightfully  placed  in  a  street,  the  party  placing  it  must 
take  due  precautions  not  to  injure  any  person  lawfully  using 
the  street  for  public  travel. 

Bailey,  Adn^^.,  v.  Columbia  Grocery  Co.,  58, 66  (3) . 

14^  Public  Improvements, —  Acquiescence. —  VaMdity  of  Assess- 
ment,— Estoppel, — An  owner  of  property  may  be  estopped  by 
his  conduct  from  questioning  the  validitv  of  an  assessment  for 
public  improvements,  although  it  is  void  because  there  was  no 
actual  legal  authority  upon  which  it  could  rest,  if  there  is  color 
of  law  to  sustain  the  proceeding  upon  which  such  assessment 
is  based.  Twmer  v.  Sievers,  30, 37  (6) . 

15.  Public  Improvements. —  Acquiescence, —  Validity  of  Assess- 
ment.— Estoppel.— Statute, — ^An  owner  of  real  estate  assessed 
for  the  cost  of  improving  a  passageway,  used  permissively,  un- 
der a  license  revokable  at  the  pleasure  of  the  owner  of  the  fee, 
is  not  estopped  from  questioning  the  validity  of  an  assessment 
on  the  ground  tJiat  the  way  improved  was  not  a  street,  even 
though  he  made  no  objection  to  the  improvement  during  the 
progress  of  the  work,  since  the  statute  (§8710  Bums  1914, 
Acts  1909  p.  412),  under  which  the  city  assumed  to  act  pro- 
vides only  for  the  improvement  of  "a  street,  alley  or  other 
public  place,"  the  language  used  therein  bein^  sufficiently  ex- 
plicit as  to  preclude  any  construction  by  which  its  meaning 
could  be  extended  or  enlarged  to  give  colorable  authority  for 
the  construction  of  the  improvement  involved. 

Turner  v.  Sievers,  30, 38  (7) . 

16.  Public  Improvements. — Assessment  of  Property  Benefited, — 
Powers  of  MunicipaMiy. — The  power  of  a  municipality  to  assess 
the  cost  of  improvements  against  the  real  estate  benefited  there- 
by does  not  exist  in  tJie  absence  of  a  statute  granting  such 
power,  and,  when  granted,  the  extent  of  the  power  is  limited 
to  that  which  the  statute  expressly  confers. 

Turner  v.  Sievers,  30, 36  (3) . 

17.  Public  Improvements. — Assessment  Statutes. — Constmotion, 
— Statutes  conferring  power  upon  municipal  corporations  to 

assess  llie  cost  of  improvements  against  property  benefited  % 

thereby  are  strictly  construed  in  favor  of  the  property  owner 
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andp  in  case  of  doubt  as  to  the  existence  of  such  power,  the 
doubt  is  resolved  against  the  municipality. 

Turner  V.  Sievers,  30, 36  (4) . 

18^  PubUe  Improvements. —  Ctmiraetor^s  Bond. —  Conditiona. — 
StattUe.—'Aa  §8698  Bums  1914,  Acts  1905  p.  219,  does  not  ex- 
pressly prescribe  what  conditions  should  be  contained  in  the 
bond  given  by  a  contractor  who  has  been  awarded  a  contract 
for  a  municipal  improvement,  bu^  leaves  the  terms  to  be  fixed 
by  the  board  of  public  works,  ^e  courts  have  no  power  to  add 
other  conditions  to  those  fixed  by  the  board,  and  the  surety  has 
the  right  to  stand  upon  the  terms  of  the  bond  as  written. 

Southern  Surety  Co.  v.  Nat.  Lumber  Co.,  592, 603  (2) . 

19.  Puhlie  Improvements.  —  Contractor's  Bond.  —  lAabUity  of 
Surety. — Materials  Constituting  Appliances, — No  action  can  be 
maintained  on  a  contractor's  bond  providing  for  tibe  payment 
for  all  materials  used  in  the  construction  of  a  sewer,  for  lum- 
ber used  as  an  appliance  to  hold  the  banks  of  earth  in  place, 
while  the  trench  was  being  excavated,  even  though  by  repeated 
use  on  the  same  work  such  lumber  finally  was  worn  out  and 
rendered  of  no  value. 

Southern  Surety  Co.  v.  Nat.  Lumber  Co.,  592, 602  (1) . 

20.  Public  Improvements. — Validity  of  Contract. — SUUute  Ltmit- 
ing  Tints  to  Sue. — Scope  and  Applicability. — ^The  provision  of 
§8710  Bums  1914,  Acts  1909  p.  412,  relating  to  street  improve- 
ments, that  the  validity  of  a  public  improvement  contract  shall 
not  be  questioned  except  in  a  suit  to  enjoin  performance  insti- 
tuted within  ten  da;^  from  the  execution  of  the  contract,  does 
not  apply  in  an  action  brought  to  restrain  the  collection  by  a 
city  of  a  special  assessment  based  upon  the  ground  that  the 
municipality  was  wholly  without  statutory  authority  or  color 
of  law  under  which  to  proceed  in  ordering  and  making  the  im- 
provement, and  paying  therefor  by  special  assessments;  hence, 
where  a  municipality  assumed  to  proceed  under  such  statute 
which  provides  only  for  the  improvement  of  a  ''street,  alley  or 
other  public  place,^'  in  improving  a  passageway  used  permis- 
sively,  under  a  license  revocable  at  the  pleasure  of  the  owner 
of  the  fee,  and  assessing  abutting  property  to  pay  the  cost 
thereof,  an  abutting  property  owner  was  not  precluded  from 
questioning  Uie  validity  of  the  assessment  in  an  action  insti- 
tuted after  the  expiration  of  the  ten  day  period  of  limitation, 
since  the  proceeding  was  wholly  without  statutory  authority  or 
color  pf  law,  and  was  void  ab  initio. 

Turner  v.  Sievers,  30, 38  (8) . 

21.  Puhlie  Improvements. — Way  Used  Under  License. — Right  to 
Improve.— Statute.— Section  8710  Burns  1914,  Acts  1909  p.  412, 
relating  to  the  improvement  of  a  street,  alley  or  other  public 
place,  does  not  authorize  a  city,  either  expressly  or  by  reason- 
able implication,  to  improve  a  passageway  used  permissively, 
under  a  mere  license  revokable  at  the  pleasure  of  the  owner  of 
the  fee,  and  assess  the  cost  thereof  against  the  abutting  real 
estate.  Turner  v.  Sievers,  30, 37  (5 ) . 

22.  Schools  and  School  Districts. —  Sidewalk  Construction. — 
Liens. —  Statutes. —  A  contractor,  by  constructing  a  sidewalk 
along  real  estate  of  a  school  township  under  §9005a  et  seq. 
Bums  1914,  Acts  1918  p.  749,  acquires  a  lien  thereon  for  the 
contract  price  of  the  work,  by  virtue  of  the  provisions  of  §6670 
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Bums  1914,  Acts  1903  p.  334,  making  such  real  estate  subject 
to  liens  for  public  improvements  except  as  to  penalties  and  at* 
tomey's  fees.  Cain  School  Tp.  v.  Snyder,  140, 144  (4) . 

23.  Sidewalk  Conatmetioiu — Assessment  of  Cost — Necessity. — 
Where  a  town  constructs  a  sidewalk  under  §9005a  et  seq.  Bums 
1914,  Acts  1913  p.  749,  formal  assessment  against  abutting  real 
estate  is  not  essential.      Cain  School  Tp.  v.  Snyder,  140, 143  (2) . 

24.  Sidewalk  Construction, —  Statutes. —  By  Acts  1913  p.  749, 
§9005a  et  seq.  Bums  1914,  an  independent  and  simplified  pro- 
cedure was  provided  for  the  construction  of  sidewalks  in  towns. 

Cain  School  Tp,  V.  Synder,  140, 143  (1) . 

25.  Sidewalk  Construction. — Liens. — Finality  of. — Actions  Upon. 
— Right  of  Contractor  to  Sue. — ^The  obligation  to  pay,  and 
statutorv  lien  in  favor  of,  the  contractor  for  the  construction 
of  a  sidewalk  under  Acts  1913  p.  749,  §9005a  et  seq.  Bums 
1914,  were  subject  to  controversy,  adjustment  and  litigation, 
and  the  contractor  had  the  right  to  sue  to  have  the  extent  of 
his  claim  judicially  determined  and  his  lien  declared  and  estab- 
lished. Cain  School  Tp.  v.  Snyder,  140, 144  ( 5 ) . 

26.  Sidewalk  Construction. —  Contra4^tov's  Suits  to  Foreclose 
Liens. — Pleading. — In  a  suit  by  the  contractor  to  foreclose  a 
lien  for  the  construction  of  a  sidewalk  under  Acts  1913  p.  749, 
§9005a  et  seq.  Bums  1914,  it  is  not  necessary  that  the  record, 
or  any  part  thereof,  made  by  the  town  board  rdating  to  tiie 
improvement  should  be  averred  in  or  made  an  exhibit  to  the 
complaint.  Cam  School  Tp.  v.  Synder,  140, 143  (3) . 

MUTUALITY— 

Contract,  enforcement,  see  Specific  Performance. 

NEGLIGENCE— 

See  also  Appeal  27,  50;  Carriers;  Damages;  Master  and  Serv- 
ant 3-8;  MuNiaPAL  Corporations  3-5, 7-13;  Pleading  4;  Rail- 
roads; Street  Railroads. 

1.  Automobiles. — Negligence  of  Driver  Not  Imputol>le  to  Occu- 
pant.— Negligence  of  the  driver  of  an  automobile  is  not,  as  a 
general  rule,  imputable  to  another  occupant  thereof. 

Lake  Erie,  etc,  R.  Co.  v.  Howarth,  454, 475  (26) . 

2.  Automobile  Kept  by  Wife  for  Family  Use. — Use  by  Husband. 
— Liability. — ^The  purchase  and  keeping  by  a  wife  of  an  auto- 
mobile for  the  use  and  pleasure  of  the  family  and  of  its  vari- 
ous members,  do  not  render  her  liable  to  one  injured  by  the 
negligent  use  of  the  machine  by  her  husband  in  his  own  busi- 
ness or  for  his  own  exclusive  pleasure. 

Smith  V.  Weaver,  Admx.,  350. 

3.  Contributory  Negligence. —  ImputdbHity  to  Child  of  Five 
Years. — Contributory  negligence  cannot  be  imputed  to  a  child 
of  five  years, 

Terre  Haute,  etc..  Traction  Co.  v.  Stevenson,  294, 295  (2). 

4.  Contributory  Negligence.-^hild  of  Five  Years. — ^A  child  of 
five  years  cannot  be  guilty  of  contributoiy  negligence. 

Terre  Haute,  etc..  Traction  Co,  v.  Stevenson,  294, 295  (1). 

5.  Contributory  Negligence. — Where  Question  of  Law. — ^Where 
the  facts  showing  contributory  negligence  are  so  convincing 
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that  ordinarily  prudent,  impartial  and  sensible  men  could  reach 
but  one  conclusion,  the  question  of  contributory  negligence  is 
a  matter  of  law. 

New  York,  etc.,  R.  Co.  v.  Leopold,  Admr.,  309, 317  (7). 

6.  Contributory  Negligence. —  Answers  to  Interrogatories. —  Be- 
fore the  jury's  answers  to  interrogatories  in  an  action  for 
wrongful  death  can  overturn  the  general  verdict  on  the  issue 
of  contributory  negligence,  they  must  affirmatively  show  a  state 
of  facts  which  establish  such  negligence,  regardless  of  anjr  and 
aU  evidence  that  might  have  b«en  introduced  under  the  issues 
tending  to  support  Uie  general  verdict,  or  tending  to  explain 
such  answers  and  reconcile  them  with  the  general  verdict. 

New  York,  etc.,  R.  Co.  v.  Leopold,  Adnvr.,  309, 311  (1) . 

7.  Contffibutory  Negligence. — Last  Clear  Chance  Doctrine. — Ap- 
plicability.— Where  the  want  of  care  on  the  part  of  a  traveler 
about  to  cross  a  railroad  crossing^consists  in  a  failure  to  dis- 
cover his  own  danger  from  an  approaching  train,  and  the  want 
of  care  on  the  part  of  the  railroad  employes  consists  of  a  fail- 
ure to  observe  the  traveler's  dangerous  situation  and  such  want 
of  due  care  on  the  part  of  both  continues  imtil  the  injury  oc- 
curs, or  becomes  so  imminent  that  neither  can  prevent  it,  the 
doctrine  of  last  clear  chance  does  not  apply. 

New  York,  etc,  R.  Co.  v.  Leopold,  Admr.,  309, 317  (8) . 

8.  General  Definition, — "Negligence"  which  renders  one  liable  to 
another  who  is  injured  thereby  is  the  doing  of  some  act  or 
thing  which  it  is  his  duty  to  refrain  from  doing,  or  the  failure 
to  do  some  act  or  thing  which  it  is  his  duty  to  do,  or,  in  other 
words,  doing  or  omitting  something  which  a  reasonably  careful 
and  prudent  person  would  not  under  the  same  or  like  circum- 
stances have  done  or  omitted. 

Louisville,  etc.,  Traction  Co.  v.  Jennings,  69, 75  (4) . 

9.  Instructions. — Acts  of  Negligence. — Aider  by  Answers  to  In- 
terrogatories.— It  was  not  error  to  instruct  that  plaintiff  was 
not  bound  to  prove  all  the  separate  causes  of  negligence  alleged, 
but  was  bound  to  prove  some  act  of  negligence  alleged  in  her  com- 
plaint, where  one  of  such  acts  was  well  pleaded,  and  the  facts 
shown  by  answers  to  interrogatories  established  it  and  showed 
that  it  was  the  proximate  cause  of  the  plaintiff's  injuries,  al- 
though other  acts  of  alleged  negligence  contained  in  the  com- 
plaint could  not  be  the  basis  of  recovery. 

Lake  Erie,  etc.,  R.  Co.  V.  Howa/rth,  454, 476  (28) . 

NEGOTIABLE  INSTRUMENTS— 

See  Bills  and  Notes. 

NEWLY-DISCOVERED  EVIDENCE— 

See  New  Trial  6,  7. 

NEW  TRIAI^- 

See  also  Appeal  6-8,  21,  22,  26,  36,  102. 

1.  Evidence. — Sufficiency. — Where  there  was  ample  evidence  to 
support  the  findings,  it  was  not  error  to  overrule  a  motion  for 
new  trial  based  or.  the  insufficiency  of  the  evidence. 

Green  V.  Cross,  356. 
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2.  Grounds. — Answers  to  Interrogatories* — Insujfieiency  of  Evi- 
dence to  Sustain. — Insufficiency  of  the  evidence  to  sustaiii  an- 
swers to  interroflratories  is  only  properly  assignable  as  a  cause 
for  new  trial  where  the  answers  are  in  irreconcilable  conflict 
with  the  general  verdict. 

Lake  Erie,  etc.,  R.  Co,  v.  Hotua/rth,  454, 471  (18). 

3.  Grounds. — Misconduct  of  Jury. — Affidavits. — Sufieiency. — A 
motion  for  new  trial  on  the  ground  of  alleged  nusconduct  of 
the  jury  was  properly  overruled,  where  the  supporting  affidavit, 
which  was  made^  on  information  and  belief,  failed  to  state  the 
source  of  affiant's  information,  or  the  time  such  information 
was  received.  Waltz  v.  Noble,  608, 610  (3) . 

4.  Grounds  Not  Authorized  by  Statute. — No  Question  Presented. 
— Reasons  incorporated  in  a  motion  for  new  trial  that  are  not 
authorized  by  statute  present  no  question. 

Campbell  v.  Pugsley,  305, 308  (2) . 

5.  Motion. — Memorandum  Not  Required. — Conjstru>etion  of  Stat^ 
ute. — Section  691e  Bums'  Supp.  1918,  §5,  Acts  1917  p.  523,  re- 
quiring memorandum  to  be  attached  to  motions,  does  not  apply 
to  motions  for  new  trial.  Griffith  y.  Hamvmer,  159, 160  (1). 

6.  Newly-Discovered  Evidence. — Cumulative. — ^It  is  not  error  per 
se  to  deny  a  new  trial  on  the  grounds  of  newly-discovered  evi- 
dence that  is  merely  cumulative,  such  question  oeing  within  the 
sound  discretion  *of  the  court. 

Moriarity,  Rec,  V.  Hicham,  329,332  (6) . 

7.  Newly-Discovered  Evidence. — Necessity  of  Shovring  Diligence. 
— A  new  trial  on  account  of  newly-discovered  evidence  will  not 
be  grranted  in  the  absence  of  a  showing  of  diligence  to  discover 
such  evidence  prior  to  triaL  Kemp  v.  Aiays,  214, 216  (3). 

NOTES— 

See  Bills  and  Notes. 

NOTICE— 

Constructive,  see  Chattel  Mobtgages. 

Judicial,  see  Evidence  1-4. 

Failure  to  show,  under  Workmen's  Compensation  Act,  effect,  see 
Master  and  Servant  24,  29. 

Of  officer's  statutory  powers,  see  Officers  ;  Towns. 

NUNC  PRO  TUNC— 

Entry  of  judgments,  failure  of  record  to  show  notice,  effect,  see 
Courts  4. 

OBJECTIONS— 

To  jurisdiction,  time,  see  Courts  2. 

Rulings  on,  review,  see  Appeal  3-5,  10,  13,  17,  42,  44,  58. 

Time  to  present,  see  Parties  4. 

OBSTRUCTIONS— 

Of  streets,  injuries,  liability,  see  Municipal  Corporations  8-18. 
Of  surface  water,  rights,  see  Waters  and  Watercourses  3. 
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OFFICERS— 

Statutory  Powers, — Notice  by  Third  Persons. — Those  dealing:  with 
statutory  officers  are  bound  to  take  notice  of  the  limited  nature 
of  the  powers  conferred  by  the  statute  and  that  such  powers 
may  be  exercised  only  in  the  manner  provided  by  statute. 

Railroad  School  Tp.  y.  First  State  Bank,  858, 866  (8) . 

OPINIONS— 

See  EvmENCE  10-13. 

PARENT  AND  CHILD—    . 

See  also  Chimin al  Law;  Divorce;  Infants. 

Support  of  Child. — Neglect  of  Dviy  by  Father, — Wiffs  Repre- 
sentation That  Another  WUl  Discharge  Duty  No  Excuse. — A 
husband  and  father  is  under-  the  duty  to  terminate  immoral 
conditions  in  his  house,  and  create  a  shelter  under  which  his 
children  could  safely  abide,  and  he  has  no  right  to  rely  on  his 
wife's  statement  that  her  father  would  support  her  and  the 
children  if  she  would  leave  her  husband. 

Hummel  v.  State,  12, 17  (5) . 

PAROL  EVIDENCE— 

See  Evidence  14. 

PARTIES— 

Jurisdiction,  showing  on  appeal,  see  Courts  3. 
Necessary,  see  Quietino  Title  2. 

1.  Action  by  County  to  Collect  Taxes  on  Omitted  Property. — 
Right  of  Tax  Ferret  to  Intervene. — ^Under  §278  Bums  1914, 
§272  R.  S.  1881,  a  tax  ferret  employed  by  the  county  under  a 
contract  to  pay  him  a  sum  eoual  to  a  stipulated  percentage  of 
the  amount  of  taxes  recoveriea  as  a  result  of  his  efforts  had  no 
interest  in  the  subject-matter  of  the  county's  suit  to  recover 
taxes  on  property  omitted  from  assessment  and  discovered  by 
him  entitling  him  to  intervene  in  the  suit,  about  to  be  compro- 
mised between  the  county,  attomey-gfeneral,  and  t^e  executors 
and  heirs  sought  to  be  assessed. 

Van  Der  Veer  v.  Union  Trust  Co.,  etc.,  336, 340  (3) . 

2.  Defect. — Waiver. —  Contracts. —  Assignment. —  Executors  and 
Administrators. — ^In  a  proceeding  on  a  claim  on  oral  contract 
against  a  decedent's  estate,  where  the  complaint  shows  that  the 
claim  in  suit  had  been  assigned,  and  that  the  assignor  was 
dead,  an  objection  that  the  assignor  was  not  made  a  party  de- 
fendant, under  §277  Bums  1914,  §276  R.  S.  1881,  was  waived 
by  failure  to  demur  to  the  complaint  on  that  ground. 

Spencer,  Admr.,  v.  McCune,  484, 487  (2) . 

3.  Intervention. — Nature  of  Right. — ^The  right  of  intervention, 
which  did  not  exist  at  common  law,  is  the  admission,  by  leave 
of  court,  of  a  person  not  an  original  party  to  the  pending  pro- 
ceedings by  which  such  person  becomes  a  party  thereto  for  the 
protection  of  some  right  or  interest  alleged  by  him  to  be  af- 
fected by  the  proceedings. 

Van  Der  Veer  v.  Union  Trust  Co.,  etc.,  336, 340  (2). 

4.  Objections. — Time  to  Present. — An  attempt  to  present  a  ques- 
tion of  defect  of  parties  made  for  the  first  time  at  the  close 
of  the  evidence,  is  too  late. 

Moriarity,  Rec.,  V.  Hickam^  829, 331  (5) . 
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PARTITION— 

See  also  Descent  and  Distribution;  Judgment  3. 

1.  By  Act  of  Parties. — Simple  Severance  of  Interest. — Effect  of 
Attempt  to  Reduce  Interest  of  Illiterate  Heir  Without  His 
Knowledge  or  Consent— Quieting  Title. — ^Where  heirs  make 
deeds  to  one  another  to  effect  a  severance  of  interests,  and  none 
receives  in  severalty  a  greater  6r  less  portion  tiian  he  had  be- 
fore, provisions  in  the  deed  dealing  with  the  interest  of  one, 
inserted  by  the  others  without  his  knowledge  or  consent,  he 
being  unable  to  read  and  not  being  informed  thereof,  and 
receiving  nothing  therefor,  by  which  the  title  was  assigned  to 
himself  and  wife  during  life,  with  remainder  to  his  children, 
cannot  be  given  the  effect  of  reducing  his  interest  in  the  com- 
mon estate  thus  divided;  and  a  complaint  by  sudi  heir  based 
on  such  facts,  in  a  suit  against  his  wife  and  children,  praying 
to  be  declared  the  sole  owner  of  the  lands  described  in  such 
deed,  etc.,  was  sufficient.  McKem  v.  Beck,  92, 102  (6) . 

2.  Costs. — Petition  for  Attorney's  Fees. — Striking  from  Files. — 
Statute. — ^Where,  after  decree  for  sale  of  property  to  effect  par- 
tition, plaintiff  filed  a  petition,  which  was  sufficient  under  §1265 
Bums  1914,  Acts  1893  p.  315,  to  have  her  attorney's  fees  taxed 
as  costs,  it  was  not  within  the  discretion  of  the  court  as  to 
whether  it  would  hear  and  determine  the  matter  so  presented, 
and  it  was  error  for  the  trial  court  to  sustain  a  motion  to  strike 
the  petition  from  the  files.  Bfrotcnt  v.  ConitTi,  630, 632  (2). 

3.  Issties. — Title. — Conclusiveness  of  Judgment. — ^Title  may  be 
put  in  issue  in  partition  proceedings  by  appropriate  pleadings, 
and,  when  this  is  done,  the  decree  is  as  conclusive  as  in  any 
other  action.  Plank  v.  Hinkle,  663, 672  (2) . 

4.  Issues. — Title. — Pleadings. — Statutes. — In  an  action  for  par- 
tition by  an  intestate's  ^ildless  second  wife,  a  complaint  al- 
leging only  her  interest  in  intestate's  real  estate  as  fixed  by 
§§2483,  2487  R.  S.  1881,  providing  that  one-third  of  an  intes- 
tate's realty  shall  descend  to  his  widow  in  fee  simple,  but  that, 
if  the  widow  is  a  second  childless  wife,  the  land  she  takes  by 
descent  shall,  on  her  death,  descend  to  such  intestate's  children, 
and  answers  of  general  denial,  did  not  put  the  title  to  the  real 
estate  involved  in  issue.  Plank  V.  Hinkle,  663, 672  (3) . 

5.  Issues. — Title. — Presumption. — Generally,  title  to  real  estate  is 
not  in  issue  in  partition  proceedings  and  a  presumption  to  that 
effect  ordinarily  exists.  Plank  v.  Hinkle,  663, 672  (1) . 

6.  Issues.-^Title. — Plaintiff  in  a  partition  proceeding,  by  moving 
to  have  the  first  submission  of  uie  cause,  report  of  commission- 
ers and  interlocutory  decree  set  aside  on  the  ground  that  the 
commissioner's  report  to  make  partition  did  not  fairly  state 
plaintiff's  title,  etc.,  did  not  put  the  title  to  the  real  estate 
involved  in  issue,  the  only  purpose  accomplished  by  the  motion 
being  to  have  the  cause  resubmitted  on  the  issues  formed  by 
the  pleadings.  Plank  V.  Hinkle,  668, 674  (4) . 

PARTNERSmP— 

Accounting. — Debt  Due  Paai/ner  Used  to  Fwrcha^e  PaHnership 
Property. — ^Where,  in  the  purchase  of  land  by  a  partnership, 
a  debt  due  one  partner  was  credited  on  the  purchase  price,  the 
court,  in  determining  the  status  of  the  account  between  the 
partners,  properly  gave  such  partner  credit  for  the  amount  of 
such  debt  Bosler  v.  Birk,  191, 195  (8). 
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PAYMENT— 

Deed  as  evidence,  admissibility,  see  Quieting  Title  3. 

PENALTIES— 

For  failure  to  deliver  telegram,  recovery,  see  Commerce  4. 

For  failure  of  foreign  corporation  to  comply  with  statute,  effect 
on  contract,  see  Corporations  3. 

PHYSICIANS— 

Certificate  to  proof  of  loss,  evidence,  see  Insurance  6. 

Fees,  fixing,  jurisdiction  of  Industrial  Board,  see  Master  and 
Servant  21. 

PLEADING— 

See  also  Appeal  10,  50,  81-84,  87;  Evidence  8. 

Filing  interrogatories,  striking  out,  when  proper,  see  Discovery. 

1.  Amendment  After  Close  of  Issues. — Discretion  of  Cou/rt, — Un- 
der §403  Bums  1914,  §394  R.  S.  1881,  all  amendments  to  plead- 
ings after  issues  are  closed  must  be  by  leave  of  court,  and 
whether  a  party  shall  be  permitted  to  amend  his  pleading  after 
the  close  of  the  issues  rests  largely  in  the  court's  discretion. 

Beckman  v.  Beckman  State  Bank,  112, 113  (1). 

2.  Demurrer. —  Mem/yrandum^ —  Waiver, —  Plea  in  Abatem^ent. — 
Objections  to  a  plea  in  abatement  not  pointed  out  in  the  memo- 
randum to  the  demurrer  thereto  are  waived. 

Beck  V.  Guardian,  etc^  Co,,  527, 528  (1). 

3..  Demurrer, —  Memorandum. —  Wadver. —  Objections  to  a  com- 
plaint not  mentioned  in  the  memorandum  filed  with  the  de- 
murrer as  required  by  §344  Bums  1914,  Acts  1911  p.  415,  are 
deemed  waived. 

Pittsburgh,  etc.,  R.  Co.  v.  Hom^  Ins.  Co.,  etc,,  226, 235  (7) . 

4.  Demurrer  to  Complaint.  —  Mem^yrandum^  —  Waiver.  —  Negli- 
gence.— Trial. — In  demurring  to  a  complaint  for  negligence 
which  lacks  the  essential  averments  of  knowledge  on  the  part 
of  defendant  and  the  lack  thereof  on  the  part  of  the  plaintiff, 
the  failure  to  specifically  point  out  such  oefects  by  the  memo- 
randum filed  with  the  demurrer  is  a  waiver  thereof. 

Ldke  Erie,  etc.,  R.  Co.  V.  Howarth,  454, 481  (34) . 

5.  Demurrer  to  Answer. — Sufficiency. — A  demurrer  to  an  an- 
swer on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute an  answer  to  the  complaint  is  insufficient  in  form. 

Eiekmier  v.  Geddes,  167, 169  (4). 

6.  Demurrer. — Indefinite  Remedy. — Motion. — Contracts. — ^In  an 
action  for  breach  of  contract,  where  the  complaint  states  facts 
sufficient  to  repel  a  demurrer,  the  remedy  for  insufficient  al- 
legations of  the  nature  and  particulars  of  the  breach  is  by  mo- 
tion to  make  more  specific.  Souers  v.  Zeigler,  87, 89  (2). 

7.  Demurrer. — Searching  the  Record. — Requirem£nt  of  MemO' 
random. — Since  the  adoption  of  §344  Bums  1914,  Acts  1911  p. 
415,  rendered  doubtful  the  availability  of  the  rule  that  a  de- 
murrer to  an  answer  searches  the  complaint,  a  ruling  upon  a 
demurrer  to  the  answer,  overruling  it  to  a  bad  answer  and 
sustaining  it  to  a  good  complaint,  will  be  reversed  in  its  en- 
tirety, with  directions  to  the  lower  court  to  sustain  the  de- 
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murrer  as  to  the  answer  and  to  permit  further  proceedings  not 
inconsistent  with  the  opinion  of  the  Appellate  Court. 

Maxwell  v.  Springfield,  etc,  Ins.  Co.,  261, 266  (4) . 

S.  General  Denial. — Refusal  to  Permit  Amendment  Pending 
Trial. — Where,  in  an  action  on  a  promissory  note,  defendants 
on  the  day  of  trial  made  a  motion  for  leave  to  amend  their 
answer,  which  was  a  general  denial,  by  having  it  verified,  but 
at  no  time  made  any  showing  as  to  why  the  amendment  was 
necessary,  or  in  what  manner  their  rights  would  be  prejudiced 
if  the  motion  should  be  denied,  there  was  no  error  in  over- 
ruling the  motion.  ^ 

Beckman  v.  Beckm/in  State  Bank,  112, 113  (2) . 

9.  Motion  to  Strike  Out. — Requisites. — Statutes. — A  motion  to 
strike  matter  from  a  complaint  which  merely  refers  to  such 
matter  by  page  and  line  of  the  complaint  fails  to  comply  with 
§662  Burns  1914,  Acts  1903  p.  388,  reauiring  that  sudi  a  mo- 
tion shall  set  out  the  matter  sought  to  be  stricken  out. 

Eagle  Lake  Ice  Co.  v.  Munson,  496;  498  (2) . 

10.  Motion  to  Strike  Out. — Personal,  Injuries. — Surplus  Allega- 
tions Tending  to  Prejudice  Jury  at  Trial. — An  allegation  in  a 
complaint  for  personal  injuries,  suffered  by  the  plaintiff,  that 
one  of  plaintiff's  children,  by  reason  of  physical  infirmities,  re- 
quired her  constant  attention,  have  a  prejudicial  tendency,  and 
shpuld  be  stricken  out  on  motion,  as  surplusage. 

Guenther  V.  Ja^skson,  162, 164  (1) . 
PLEDGES— 

Pledge  Securing  Payment  of  Purchase  Money. — Contra>ct. — Coiv- 
struction. — A  contract  for  the  sale  of  a  new  automobile  under 
which  the  buyer  agreed  to  pay  a  stipulated  amount  in  cash,  and 
in  addition  thereto  to  give  an  old  car,  and  which  further  pro- 
vided that,  if  the  seller  could  not  sell  the  old  car  for  at  least 
$200  within  three  months,  the  buyer  was  to  pay  $200  in  cash 
and  be  given  possession  of  such  car,  amounted  to  an  agreement 
to  extend  to  the  buyer  a  credit  for  three  months  for  the  $200 
balance  of  purchase  price,  during  which  time  the  seller  would 
endeavor  to  sell  for  nim  the  old  car,  and,  upon  failure  to  do 
so,  the  buyer's  promise  to  pay  the  $200  became  absolute,  upon 
being  given  reasonable  notice,  and  his  right  to  repossess  him- 
self of  the  old  car  accrued  only  after  payment  or  tender  of  that 
amount.  Thomburg  v.  Lavyrenee,  692, 695  (2) . 

POSSESSION— 

Bill  of  sale  without  change  of  possession,  effect,  see  Saubs  11. 
Sufficiency  of  showing  in  replevin  action,  see  Replevin  2. 

PRAECIPE— 

Filing  of,  showing,  see  APPEAL  41. 

PRESCRIPTION— 

Permissive  use  of  way,  effect,  see  Easement. 

PRESUMPTIONS— 

See  Appeal  59-66;  Statutes  1;  Wills  6;  Work  and  Labor  4. 
As  to  title,  issue,  see  Partition  5. 
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PRINaPAL  AND  SURETY— 

See  ExEcuTOBS  and  Administrators  6;  Indemnity;  Municipal 

CkttPORATIONS  19. 

Appeal  Bond. — Surety's  Liability. — The  undertaking  of  a  surety 
company  executing  an  appeal  bond  for  an  administratrix  ap- 
pealing from  a  judgment  rendered  against  her  decedent  in  a 
justice  of  the  peace  court  is  not  governed  by  the  law  of  private 
suretyship,  but  by  the  law  of  insurance. 

Standard  Bcrewery  v.  Maes.  Bonding,  etc,,  Co,,  422, 427  (6) . 

PROCESS— 

Service  on  infants,  jurisdiction,  see  Infants. 

PROXIMATE  CAUSE— 

See  Raiuioads  9, 11. 

PUBLIC  IMPROVEMENTS— 

See  MUNICIPAL  Corporations  14-21. 

PUBLIC  POLICY— 

Lease  requiring  sale  of  landlord's  beer,  see  Landlord  Xnd  Ten- 
ant 3. 

QUANTUM  MERUIT— 

See  Work  and  Labor  3. 

QUIETING  TITLE— 

See  also  Judgment  1 ;  Partition  1 ;  Trusts  2. 

1.  Evidence, — Judgment — Admissibility, — In  an  action  to  quiet 
title  a  proceeding  among  the  necessary  parties,  and  the  judg- 
ment therein  declaring  plaintiff's  grantor  to  be  the  sole  owner 
in  fee  of  the  real  estate  described  in  a  deed  to  him  and  others, 
and  carrying  provisions  limiting  his  interest  to  a  life  estate, 
and  the  deeds  following,  are  admissible  in  evidence  to  prove 
plaintiff's  chain  of  title.  McKem  v.  Beck,  92, 105  (8) . 

2.  Pwiies, — In  a  suit  by  an  heir  to  quiet  the  title  in  fee  in  him- 
self as  against  his  wife  and  children,  named  by  his  coheirs  with- 
out his  laiowledge  or  consent  as  grantees  with  him  to  different 
interests  in  the  real  estate  set  off  to  him,  where  such  coheirs 
had,  by  partition  deeds,  each  received  his  full  interest  in  the 
common  real  estate,  they  thereafter  had  no  interest  in  the  real 
estate  involved  in  such  action,  and  were  not  necessary  parties 
thereto,  the  only  persons  involved  in  the  title  being  the  per- 
sons named  in  such  deed.  McKem  v.  Beck,  92, 105  (9). 

3.  Purchase  Price  of  Property. — Evidence  of  Payment — Deed  by 
Husband  and  Wife. — Admissibility. — In  an  action  to  quiet  title, 
a  deed  by  husband  and  wife  of  property  held  by  the  entireties, 
the  proceeds  of  sale  of  which  they  used  in  purchasing  the  prop- 
erty to  which  the  wife  as  widow  was  seeking  to  quiet  title,  was 
properly  admitted  in  evidence. 

Hyden  v.  Anderson,  529,  531  (2). 
RAILROADS— 

See  also  Appeal  69,  74,  77, 78;  Carriers;  Evidence  9;  Municipal 
Corporations  3-5;  Negligence. 

1.  Crossing  Accidents, — Answers  to  Interrogatories. — In  an  ac- 
tion by  a  traveler  injured  at  a  railroad  crossing,  answers  by 
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the  jury  that  the  plaintiff  was  familiar  with  the  crossing,  had 
keen  sight  and  hearing  and  that  the  engine  headlight  was  burn- 
ing, held  not  necessarily  in  irreconcilable  conflict  with  the  gen- 
eral verdict  on  the  questions  of  contributory  negligence  and 
proximate  cause,  in  view  of  the  burden  to  prove  contributory 
negligence  resting  on  defendant,  and  of  the  possibility  of  evi- 
dence being  introduced  within  the  issues,  tending  to  explain  the 
answers  and  reconcile  them  with  the  verdict. 

Lake  Erie,  etc.,  R,  Co.  V.  Howa/rth,  454, 462  (4) . 

2.  Grossing  Accidents. — Contributory  Negligence, — In  an  action 
against  a  railroad  company  for  the  death  of  plaintiff's  decedent 
at  a  crossing,  where  the  evidence  showed  that  decedent  ap- 
proached the  crossing  traveling  in  a  buggy  on  a  clear  day  at 
a  point  where  his  view  was  unobstructed  for  a  sufficient  dis- 
tance to  enable  him  to  see  the  train  in  time  to  avoid  injury, 
held  that  decedent  was  gruilty  of  contributory  negligence  as  a 
matter  of  law. 

New  York,  etc.,  R.  Co.  v.  Leopold,  Admr.,  309, 316  (6) . 

3.  Crossing  Accidents. — Contributory  Negligence. — Riffht  to  AS' 
sume  Obedience  to  Law. — Duty  of  Traveler  on  Highway  to 
Look  and  Listen. — Though  a  traveler  on  a  public  highway  about 
to  enter  upon  a  railroad  crossing  has  the  right,  within  reason- 
able limits,  to  assume  that  a  railroad  company  will  signal  the 
approach  of  its  train  to  a  crossing  as  required  by  statute,  fail- 
ure to  do  which  is  negligence  per  se,  he  is  not  thereby  relieved 
from  the  duty  of  looking  ana  listening  to  ascertain  for  him- 
self whether  a  train  is  approaching. 

New  York,  etc.,  R.  Co.  v.  Leopold,  Admr.,  809, 816  (5). 

4.  Crossing  Accidents. — Duty  of  Traveler  on  Highway  to  Look 
and  Listen. — ^Though  reasonable  care  on  the  part  of  a  traveler 
on  a  public  highway  about  to  enter  upon  a  railroad  crossing  does 
not  require  him  to  look  and  listen  at  any  precise  distance  from 
the  crossing,  it  does  require  him  to  exercise  reasonable  care  to 
select  a  place  where  such  acts  will  be  reasonably  effective. 

New  York,  etc.,  R.  Co.  \.  Leopold,  Admr.,  309, 315  (4) . 

5.  Crossing  Accidents. — Duty  of  Traveler  on  Highway  to  Use 
Due  Ccure. — Looking  and  Listening. — A  traveler  upon  a  public 
highway,  in  attempting  to  pass  over  a  railroad  crossing,  must 
look  and  listen  attentively  for  the  approach  of  trains,  and,  if 
by  the  exercise  of  reasonable  care,  he  could  have  seen  the  ap- 
proach of  a  train  by  looking  in  time  to  have  avoided  injury  by 
reasonable  effort,  it  will  be  presumed,  if  he  is  injured,  that  he 
either  did  not  look,  or,  if  he  did  look,  that  he  did  not  heed  what 
he  saw.      New  York,  etc.,  R.  Co.  v.  Leopold,  Admr.,  309, 315  (8). 

6.  Crossing  Accidents. — Evidence. — Jury  Questions. — ^In  an  ac- 
tion for  injuries  on  a  railroad  crossing,  evidence  examined  and 
held  to  present  a  case  properly  submitted  to  the  jury  on  the 
issues  of  contributory  negligence  and  proximate  cause. 

Lake  Erie,  etc.,  R.  Co,  v.  Howa/rth,  454, 464  (5) . 

7.  Crossing  Accidents. — Instructions, — Right  of  Precedence  as 
Affecting  Ordina/ry  Care  by  Traveler  on  Highway. — ^Where  by 
a  prior  instruction  the  court  had  fully  informed  tiie  jury  as  to 
the  railroad's  priority  of  right  to  use  the  crossing  upon  giving 
proper  notice  of  its  intention  to  do  so,  an  omission  by  a  later 
instruction  defining  the  right  of  a  traveler  on  the  hi^way  to 
use  the  crossing  under  the  requirement  of  the  use  of  ordinary 
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care  in  so  doing,  to  qualify  the  right  of  such  traveler  by  a 
restatement  of  such  right  of  priority,  is  harmless,  under  the 
rule  that  it  is  not  necessary  to  state  all  the  law  applicable  to 
a  case  in  one  instruction,  but  it  is  sufficient  if  the  instructions, 
taken  as  a  whole,  correctly  state  the  law  involved. 

Lake  Erie,  etc.,  R,  Co.  v.  Howa/rth,  454, 474  (24) . 

8.  Collision  tviih  Automobile. —  Intoxication  of  Driver. —  Con- 
tributory Negligence  of  Occupant. — Where  the  driver  and  occu- 
pants of  an  automobile,  including  plaintiff,  had  been  drinking, 
and  the  intoxicated  driver  drove  into  a  train  standing  across 
the  highway,  and  where  the  plaintiff  knew  of  the  drunken  con- 
dition of  the  driver  and  other  occupants  of  the  automobile  in 
ample  time  before  the  crossing  was  reached  to  have  alighted 
from  the  automobile  and  thus ,  avoided  her  injury,  she  was 
guilty  of  contributory  negligence. 

Kirmse  v.  Chicago,  etc.,  R.  Co.^  537, 539  (4) . 

9.  Crossing  Accidents. — Negligence  of  Automobile  Driver. — Sole 
Proximate  Cav.se. — To  relieve  the  railroad  from  liability  for 
injuries  sustained  by  a  highway  traveler  at  a  railroad  crossing, 
the  negligence,  if  any,  of  the  driver  of  the  automobile  in  which 
plaintiff  was  riding  must  have  been  the  sole  proximate  cause 
of  the  injuries. 

Lake  Erie,  etc.,  R,  Co.  v.  Howarth,  454,  475  (26). 

10.  Crossing  Accidents. — Notice  of  Danger. — Contributory  Neg- 
ligence.— Railroad  crossings  are  in  themselves  a  warning  of 
danger,  and  all  persons  approaching  the  same  must  exercise 
reasonable  care  for  their  own  protection,  and,  if  they  fail  to 
do  so,  and  are  thereby  injured,  they  will  be  deemed  gruilty  of 
contributory  negligence. 

New  York,  etc.,  R.  Co.  v.  Leopold,  Adnur.,  309, 315  (2) . 

11.  Crossing  AMdents. — Proximate  Cause. — Pleading. — Where 
the  facts  alleged  are  sufficient  to  warrant  the  inference  that 
plaintiff  would  have  heard  the  statutory  crossing  signals,  if 
given,  in  time  to  have  avoided  the  collision,  and  that  her  in- 
juries were  the  proximate  result  of  defendant's  failure  in  that 
regard,  the  complaint  will  withstand  demurrer  although  there 
be  no  direct  allegation  that  the  specific  acts  of  negligence 
charged  were  the  proximate  cause  of  the  injuries  complained  of. 

Lake  Erie,  etc.,  R.  Co.  v.  Howarth,  454, 461  (2). 

12.  Crossing  Accidents. — Statutory  Signals. — Failure  to  Give. — 
Pleading. — ^An  allegation  that  defendant  ran  its  train  upon  the 
crossing  at  a  high  rate  of  speed,  and  in  so  doing  carelessly  and 
negligently  failed  to  blow  any  whistle,  or  ring  any  bell,  or  give 
any  warning  of  approach  whatever,  sufficiently  charges  failure 
to  give  statutory  crossing  signals. 

Lake  Erie,  etc.,  R.  Co.  v.  Howa/rth,  454, 460, 473  (1) . 

13.  Crossings.  —  Rights  of  Persons  on  Highwa/y.  —  Railroad's 
Right  to  Priority. — Where  both  a  passenger  in  an  automobile 
and  a  railroad  desired  to  use  the  highway  at  a  crossing  at  the 
same  time,  the  railroad  with  its  train  had  the  priority  of  pas- 
sage, upon  giving  due  notice  of  its  approach. 

Lake  Erie,  etc.,  R.  Co.  V.  Sams,  397, 399  (3) . 

14.  Crossings. — Statutory  Signals. — Negligence. — The  omission 
to  give  the  statutory  signals  at  the  crossing  of  the  railroad 
with  a  highway  constitutes  negligence  per  se. 

Lake  Erie,  etc.,  R.  Co.  v.  Hovmrth^  454, 476  (27). 
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15.  Crossings. — Traveler  on  Highwa/if, — Ordinary  Ccure. — ^A  trav- 
eler on  the  highway  is  bound  to  use  ordinary  care  in  approach- 
ing a  railroad  crossing. 

Lake  Erie,  etc.,  R.  Co.  v.  HowaHh,  464, 474, 477  (23) . 

16.  Crossings, —  Waeming  Bells. —  Condition. —  Evidence. —  Pre- 
sumption.— An  automatic  warning  bell  at  a  railroad  crossing, 
which  failed  often  to  ring  as  designed,  though  it  rang  often, 
must  be  considered  as  being  out  of  repair. 

Lake  Erie,  etc.,  R.  Co.  v.  Howarth,  454, 467,  (8) . 

17.  Crossings.  —  Warning  Bells.  —  Duty  to  Keep  in  Order. — 
Where  a  railroad  company  installed  an  automatic  warning  bell 
at  a  crossing  to  warn  travelers  pn  the  highway  of  the  approach 
of  its  trains,  it  was  under  the  duty,  while  maintaining  the  bell, 
to  use  reasonable  care  to  keep  it  in  good  condition,  although 
there  was  no  law  compelling  its  installation  in  the  first  in- 
stance, and  failure  in  such  duty  would  be  negligence. 

Lake  Erie,  etc.,  R.  Co.  v.  Howa/rth,  454, 481  (33) . 

18.  Crossings. — Waaning  Bells. — Evidence  of  Failure  to  Ring 
Before  Accident. —  Admissibility. —  Constructive  Knowledge. — 
Where  the  complaint  averred  that  an  automatic  warning  bell 
kept  at  the  crossing  was  out  of  repair  and  did  not  ring  at  the 
time  of  the  collision,  evidence  of  the  failure  of  the  beU  to  ring 
when  trains  were  approaching,  for  a  long  time  before  the  acci- 
dent in  question,  was  admissible  to  snow  defendant's  con- 
structive knowledge  that  the  bell  was  not  serving  the  purpose 
for  which  it  was  designed. 

Lake  Erie,  etc.,  R.  Co.  v.  Howc/rth,  454, 466  (6) . 

19.  Crossings. — Warning  Bells. — Evidence  of  Failure  of  Bell  to 
Rinq  Both  Before  and  After  Accident. — Admissibility. — Prob- 
ability.— Evidence. — Where  it  is  charged  in  the  compmint  that 
the  automatic  warning  bell  kept  at  the  crossing  did  not  ring 
at  the  time  of  the  accident,  evidence  of  the  action  of  the  bell 
both  before  and  after  the  accident  was  admissible  to  show  such 
a  state  of  facts  as  would  render  a  failure  to  ring  at  such  time 
reasonably  possible,  if  not  probable,  the  production  of  evidence 
of  possibility  or  probability  being  a  recognized  logical  step  in 
the  establishment  of  a  fact,  and  the  material  fact  being 
whether,  upon  this  occasion,  the  bell  did  or  did  not  ring. 

Lake  Erie,  etc.,  R.  Co.  v.  Howarth,  454, 467  (7) . 

20.  Crossings.  —  Warning  to  Tra/velers.  —  "Reasontibly  Neces- 
sary."— An  instruction  that  the  notice  to  be  given  travelers  on 
the  highway  of  the  approach  of  trains  to  the  crossing  must  be 
that  notice  reasonably  necessary  to  warn  them,  does  not  in- 
clude any  special  or  unusual  notice  required  to  protect  travel- 
ers indifferent  to  their  own  safety,  and  does  not  make  the  rail- 
road an  insurer  of  notice  to  travelers  in  all  events. 

Lake  Erie,  etc.,  R.  Co.  V.  Howarth^  454, 473  (21) . 

21.  Duty  to  Fence  Tracks. — Common-Law  Rule. — At  common 
law  there  was  no  duty  resting  upon  a  railroad  company  to 
fence  its  tracks,  and  unless  that  duty  is  imposed  by  statute, 
the  failure  to  erect  and  maintain  fences  along  its  right  of  way 
is  not  negligence  rendering  the  company  liable  for  killing  stock 
on  its  tracks. 

Akers  v.  Louisville^  etc.,  Traction  Co.,  290,  294  (8). 

22.  Injuries  to  Persons  on  Tracks. — Contributory  Negligence. — 
Railroa^fs  General  Duty  of  Care. — A  pedestrian  crossing  a  rail- 
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road  bridge  for  his  own  convenience  is  a  trespasser,  or  at  most 
a  mere  licensee,  to  whom  a  locomotive  engineer  owes  only  a 
general  duty  to  use  care  to  avoid  injury  after  discovering  his 
peril,  and  even  though  the  engineer  is  negligent  in  performing 
such  duty,  and  the  pedestrian  is  injured,  his  negligence  in  going 
upon  the  bridge  is  a  complete  defense  to  an  action  for  his  in- 
juries. Lutton  v.  Cleveland,  etc.,  R,  Co,,  437, 441  (2) . 

23.  Injuries  to  Persons  on  Tracks. — Duty  to  Trespasser. — ^Where 
a  boy  crossing  a  railroad  bridge  for  his  own  convenience  was 
struck  by  an  engine  and  killed,  the  railroad  company  is  not 
liable  on  the  ground  that  the  engineer  failed  to  discover  the 
boy's  peril  in  time  to  stop  the  train,  since  deceased  was  a  tres- 
passer to  whom  the  en^neer  owed  no  duty,  except  to  refrain 
from  wilfully  or  intentionally  injuring  him  after  discovering 
his  danger.  Lutton  v.  Clevelamd,  etc,  R.  Co,,  437, 440  (1) . 

24.  Right  of  Wa/y  Through  Unimproved  Lands.  —  Fencing, — 
Statute. — Section  5707  Bums  1914,  Acts  1908  p.  425,  does  not 
require  a  railroad  to  fence  its  tracks  throup^h  unimproved  and 
unenclosed  lands,  and  it  is  not  liable  for  injury  to  stock  enter- 
ing upon  its  right  of  way  from  lands  of  this  character. 

Akers  v.  Louisville,  etc..  Traction  Co.,  290, 293, 294  (2) . 

REAL  ESTATE— 

See  Deeds;  Easements;  Partition;  Quieting  Titi£;  Rebiain- 

DERS;  SFECfFIC  PERFORMANCE. 

Sale  of,  commission  contracts,  action,  see  Brokers. 

Sale  to  pay  debts,  liens,  payment,  see  Executors  and  Adminis- 
trators 6-8. 

RECORD— 

On  appeal,  preparation  and  contents,  see  Appeal. 

REMAINDERS— 

Life  Estates, — Deed  by  Life  Tenant  and  Remaindermen  Conveys 
Fee  Simple, — WUls, — Where  there  was  nothing  in  the  will  to 
prevent  the  widow  from  conveying  her  life  estate,  nor  to  pre- 
vent the  four  children  of  testator  from  conveying  their  remain- 
ders, the  deed  of  the  widow  and  three  of  the  children  to  the 
other  child,  made  him  the  owner  in  fee  simple  of  the  lands  con- 
veved,  whether  the  grantors  be  considered  as  devisees  or  as 
heirs  of  the  decedent.  Dibble  v.  Lloyd,  320, 324  (1) . 

REMEDIAL  STATUTES— 

Construction,  see  Statutes  2. 

REPLEVIN— 

Ownership  of  goods,  evidence,  see  Estoppel  2. 

1.  Derrumd. — Tender, — Sales. — One  who  when  presenting  herself 
to  receive  the  goods  has  been  compelled  by  threats  and  the  dis- 
play of  a  revolver  to  execute  a  written  rescission  of  the  bill  of 
sale  and  accept  the  return  of  the  price  paid,  may  immediately 
begin  an  action  in  replevin  to  obtain  the  goods  without  any 
further  demand  therefor,  and  her  payment  of  the  money  to  the 

Vol.  78 — 49 
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justice  of  the  peace  at  the  commencement  of  the  action  is  suf- 
ficient, she  not  being  required  to  again  put  her  life  in  jeopardy. 

Kurtz  V.  Cooperider,  393, 395  (1) . 

2.  Elementa  of  Action, — ^In  order  for  plaintiff  in  replevin  to  re- 
cover, he  must  prove  that  he  is  the  owner  of  the  property  in- 
volved, or  that  he  is  entitled  to  the  possession  thereof,  and  that 
defendant  had  wrongfully  taken  the  property  from  him  and  de- 
tained it,  or  that  he  wrongfully  detained  it. 

WiUiama  v.  PadelinetU,  216, 217  (1) . 

RES  GESTAE— 

See  Evidence  7. 

RES  JUDICATA— 

Pleading,  when  demurrable,  see  Judgment  11,  12. 

REVIEW— 

See  Appeal. 

REVOCATION— 

Of  devise  by  sale  of  land,  see  Wills  8,  9. 

SALES- 

See  also  Pi£DGES. 

1.  Action  for  Breach  of  Contract  by  Seller. — Brecuch  hy  Buyer, — 
A  buver  who  first  breached  the  contract  cannot  recover  thereon 
for  the  seller's  failure  to  perform. 

Kokamo  Steel,  etc.,  Co.  v.  Maconiber,  etc.,  Co,,  619, 622  (2) . 

2.  Breach  of  Sales  Contract. — Action. — Complamt, — Sufficiency. 
— In  an  action  by  a  retail  ice  dealer  against  a  wholesaler  for 
breach  of  contract  to  deliver  ice  by  reason  of  failure  to  make 
delivery  to  plaintiff  at  an  hour  which  would  permit  him  to 
make  deliveries  to  his  customers  in  the  early  morning  pursuant 
to  custom,  complaint  held  sufficient  as  against  demurrer. 

Eagle  Lake  Ice  Co.  v.  Munson,  496, 499  (3) . 

3.  Breach  of  Contract. — CompUdnt. — Sufficiency. — A  complaint 
that  alleges  a  purchase  of  mules,  to  be  tried  out  by  buyer  and 
returned  if  not  satisfactory  to  purchaser  as  being  sound  and 
good  workers,  the  trial  of  the  mules  thereunder,  the  ascertain- 
ment that  they  were  neither  sound  nor  good  workers  nor  satis- 
factory to  the  purchaser,  the  return  of  the  mules,  their  value, 
and  the  refusal  of  seller  to  accept  the  mules  or  refund  the  price 
paid,  states  a  cause  of  action  for  breach  of  contract,  and  does 
not  sound  in  rescission.  Souera  v.  Zeigler,  87, 89  (1). 

4.  Breach  of  Sales  Cont/ract. — Da/mages. — Recovery  for  Loss  of 
Pirofits. — Evidence. — In  an  action  by  a  retail  ice  aealer  against 
a  wholesaler  for  failure  to  deliver  ice  to  plaintiff  according  to 
contract,  plaintiff  could  not  recover  damages  to  compensate  him 
for  profits  he  would  have  earned  from  customers  whose  trade 
he  claimed  to  have  lost  because  of  inability  to  deliver  ice 
promptly,  such  delay  being  alleged  to  be  due  to  defendant's 
refusal  to  make  its  delivery  at  the  hour  contemplated  by  the 
contract,  since,  in  the  absence  of  evidence  of  a  contract  with 
such  customers  for.  a  definite  period,  of  a  breach  of  such  con- 
tract because  of  defendant's  failure  to  deliver  ice,  etc.,  such 
damages  were  too  uncertain  and  sneculative. 

Eorgle  Lake  Ice  Co,  v.  Munson,  496, 500  (5) . 
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5.  Complaint  for  Goods  Sold  and  Delivered, — Countercladm  for 
Breach  of  Conttra^it  of  Sale, — Right  to  Recover  on  Complaint. — 
In  an  action  for  the  purchase  price  of  goods  sold  and  delivered, 
wherein  defendant  seeks  by  counterclaim  to  recoup  damages 
alleged  to  have  resulted  from  a  breach  of  the  contract  of  sale 
by  tiie  sdler's  failure  to  deliver,  the  plaintiff  is  entitled  to  re- 
cover on  its  complaint  for  the  goods  delivered  regardless  of 
whether  it  had  breached  the  contract  or  noL 

Kokomo  Steel,  etc,  Co.  V.  Ma/iomJber,  etc,  Co,,  619, 622  (1) . 

6.  Contract, — Conditions  as  to  Time  of  Payment, — La,ter  Ac- 
ceptanee  Not  a  Waiver  as  to  Future  Amounts  Due, — ^Accept- 
ance of  pavments  after  the  time  stipulated  therefor  as  to  goods 
delivered  does  not  preclude  the  seller  from  insisting  upon  the 
contract  terms  of  payment  as  to  later  deliveries. 

Kokomo  Steel,  etc,  Co,  v.  MacomAer,  etc,  Co,,  619, 623  (3) . 

7.  Contract, — Provisions  for  Deferring  Shipments  and  CanceUon 
tion, — When  Both  Available  to  Seller, — Provisions  for  deferring 
shipments  until  payment  for  former  shipments  had  been  made, 
or  that  the  seller  might  cancel  the  contract  at  its  option,  eath 
month's  shipments  to  be  treated  as  a  separate  contract,  are  not 
necessarily  exclusive  of  one  another,  and  the  seller,  although 
it  had  chosen  to  defer  shipments  untU  payments  past  due  were 

Said,  would  be  justified  finally  in  canceling  the  contract  where 
elays  in  payment  continued. 

Kokomo  Steel,  etc.,  Co,  v.  Macomber,  etc,  Co,,  619, 623  (4) . 

8.  Contract. — Terms. — Notice  of  Failwre  to  SelL — Time  for  (jiv- 
ing,— Where  a  contract  for  the  sale  of  a  new  automobile  pro- 
vided that  the  seller  would  endeavor  to  sell  the  buyer's  old 
automobile  within  three  montiis,  and  that  upon  failure  to  do 
so  the  buyer's  liability  for  balance  of  purchase  price  became 
absolute,  but  fixed  no  time  within  which  the  seller  should  notify 
the  buyer  of  failure  to  sell,  notice  of  such  fact,  given  to  the 
buyer  within  a  reasonable  time  after  the  three  months  allowed 
for  sale  had  elapsed,  would  be  sufficient,  as  time  was  not  the 
essence  of  the  contract.        Thomburg  v.  Latvrence,  692, 695  (3) . 

9.  Implied  Waaranty. — Ina/pplicable  in  Case  Based  on  Express 
Wa/rranty, — Where  a  counterclaim  was  not  drawn  on  the  theory 
that  there  was  a  breach  of  implied  warranty,  but  charged  a 
failure  to  make  the  articles  according  to  blueprints  furnished 
and  the  breach  of  an  express  warranty  that  the  articles,  when 
made,  would  enable  defendant  to  fulfill  a  contract  therefor 
made  with  a  third  person,  and  where  the  chief  issue  at  the 
trial,  as  shown  by  the  evidence,  was,  whether  the  articles  had 
been  made  according  to  the  blueprints,  the  principle  of  implied 
warranty  of  fitness  for  the  purpose  intended  had  no  application. 

Byram  Foundry  Co,  v.  Forster,  518. 

10.  Sale  of  Cattle. — Wa/rranty  of  Soundness, — An  aflHrmation  by 
the  seller  that  an  animal  is  "all  right"  amounts  to  a  warranty 
of  soundness.  Kemp  v.  Mays,  214, 216  (2) . 

11.  Transfer  of  Title, — Bill  of  Sale. — ^Where  an  employe  oper- 
ating an  automobile  for  livery  purposes  desired  to  purchase  the 
same  and,  to  enable  him  to  obtain  a  loan  for  that  purpose,  a 
bill  of  sale  for  the  car  was  made  to  him,  there  being  no  change 
of  possession,  there  was  no  sale  consummated,  where  the  em- 
ploye failed  to  negotiate  the  loan  or  to  make  any  pajrment  on 
the  car.  WUliaans  V.  Padelinetti,  216, 217  (2) . 
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SCAFFOLDS— 

Defective,  injuries  to  servants,  see  Evidence  5;  Master  and 
Servant  5,  6. 

SCHOOLS  AND  SCHOOL  DISTRICTS— 

See  also  Appeal  11;  Counties  2;  Mtjnicipal  Corporations  22- 
26;  Subrogation. 

1.  ConatTuction  of  School  Buildings. — Wa/rrants  for  MatericUs. — 
PaymeifU  from  General  Fund. — There  is  a  distinction  between 
the  ordinary  and  necessary  expenses  of  a  township  and  those 
incurred  for  the  erection  of  schoolhouses  and  other  permanent 
buildings,  so  that  a  warrant  issued  in  payment  of  materials 
used  in  the  erection  of  a  school  cannot  be  considered  as  having 
been  given  in  the  payment  of  an  ordinary  current  expense, 
payable  from  the  general  expense  fund  of  the  township. 

Angola,  etc*,  Tile  Co.  \.  MUlgrove  School  Tp.,  557, 562  (6). 

2.  School  Townshiv, — Limitation  of  Indebtedne88.^-Compu.tatum 
of  Debt. — Tovmship  Waavant. — "Debt". — A  township  warrant 
given  in  payment  of  materials  used  in  the  construction  of  a 
school  buUding  constitutes  a  debt  and  an  obligation  to  pay 
money  on  the  part  of  the  township,  and  is  void  and  illegal  at 
the  time  of  its  issuance  where  it  increases  the  indebtedness  of 
the  township  beyond  that  permitted  by  Art.  13  of  the  Consti-s 
tution  (§220  Bums  1914) ;  a  debt,  in  its  general  sense  being 
a  specinc  sum  of  money  due  from  one  person  to  another,  and 
denoting  not  only  the  obligation  of  the  debtor  to  pay,  but  the 
right  of  the  creditor  to  receive  and  enforce  payment. 

Angola,  etc.,  Tile  Co.  v.  MUlgrove  School  Tp.,  557, 561  (3) . 

3.  Township  Advisory  Board. — Pou>er8. — Creation  of  Indebtedr 
ness. —  Constitutional  Limitation. —  The  advisory  board  of  a 
school  township  has  no  power  to  create  or  authorize  the  cre- 
ation of  any  indebtedness  against  the  township  in  excess  of  the 
debt  limit  nxed  by  Art.  13  of  the  Constitution. 

Angola,  etc..  Tile  Co.  v.  MUlgrove  School  Tp.,  557, 562  (7) . 

4.  Tovmship  Advisoory  Board. — QualiflcaMon  of  New  Members. — 
Joint  Acts  of  Old  Board  and  Trustee  Thereafter  Void. — After 
the  qualification  of  persons  newly  elected  as  members  of  the 
township  advisory  board,  an  act  of  the  old  board  in  declaring 
an  emergency  and  joining  with  the  trustee  in  the  execution  of 
a  note  for  repairs  to  a  schoolhouse  was  wholly  without  author- 
ity and  void,  as  was  also  the  act  of  the  trustee  therein. 

Railroad  School  Tp.  v.  First  State  Bank,  358, 366  (2) . 

5.  Township  Indebtedness. — Determiv/ition  of  Amxmnt. — Mon£y 
on  Hand  to  Retire  Bonds. — Money  on  hand  with  which  to  retire 
township  school  bonds  does  not  operate  to  reduce  the  indebted- 
ness represented  by  the  bonds,  and  such  bonded  indebtedness 
can  only  be  considered  as  reduced  when  the  bonds  have  actually 
been  retired. 

Angola,  etc.,  THe  Co.  v.  MUlgrove  School  Tp.,  557, 560  (1) . 

6.  Townships.  —  Contracts.  —  Record  of  Meetings  of  Advisory 
Boatrd.^ Appropriations.^ Under  §§9590,  9595,  9601  Bums 
1914,  Acts  1899  p.  150,  Acts  1913  p.  276,  a  supplemental  con- 
tract for  remodeling  a  schoolhouse  was  void  where  no  record 
of  any  meeting  of  the  township  advisory  board  directing  its 
execution  was  kept,  and  no  appropriation  existed  for  the  ob- 
ligation attempted  to  be  created  thereby. 

Railroad  School  Tp.  v.  First  State  Bank,  358, 865  (1) . 
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7.  Township  Wa/rranL — Payment  Out  of  Bond  Fund. — A  town- 
ship warrant  g:iven  in  payment  of  materials  used  in  the  con- 
struction of  a  schoolhouse  cannot  be  paid  out  of  a  bond  fund 
created  to  retire  the  bonds  issued  for  the  erection  of  the  build- 
ing.      Angola,  etc.,  Tile  Co.  v.  MUlgtrove  School  Tp.^  557, 560  (2) . 

SERVANTS— 

See  Master  and  Servant 

SERVICES— 

Mutual,  by  members  of  family,  presumption,  see  Work  and 
Labor  4. 

SIGNALS— 

See  Railroads  12,  14,  16-20. 

SPECIFIC  PERFORMANCE— 

Contract  of  Saie  of  Real  Estate, — Mutuality. — Contract  of  sale  of 
real  estate  held  sufficiently  mutual  and  enforceable  by  specific 
performance.  DannhoAjier  v.  Young,  651, 657  (5) . 

STATUTES— 

Cited  and  construed,  see  also  p.  xxii. 

Of  limitation,  see  Limitation  of  Actions. 

1.  Provisos.  —  Construction.  —  Presumptions.  —  In  construing  a 
proviso  to  a  statute  it  will  be  presumed  that  the  legislature 
knew  of  the  existing  law  on  the  subject  as  settled  by  the  de- 
cisions of  the  courts  at  the  time  the  proviso  was  added. 

Pittsburgh,  etc.,  R.  Co.  V.  Horns  Ins.  Co.,  etc.,  226, 231  (2) . 

2.  Remedial  Statutes. — Construction, — In  determining  the  mean- 
ing of  a  remedial  statute,  courts  will  consider  any  existing  evil 
against  which  the  enactment  was  evidently  directed,  and,  where 
reasonably  possible,  ascribe  such  meaning  to  the  statute  as  will 
render  it  effective  for  the  purpose  intended. 

National  Car  Coupler  Co.  v.  Sullivan,  442, 446  (1) . 

STREET  RAILROADS— 

See  also  Carriers;  Railroads. 

1.  Crossing  Accident. — Contributory  Negligence  of  Deceased. — No 
Evidence  Whether  He  Looked  or  Listened. — Presumption. — 
Where  there  was  no  evidence  as  to  whether  deceased  looked  or 
listened  for  the  approach  of  defendant's  car  to  the  crossing,  the 
presumption  of  the  freedom  of  deceased  from  contributory  neg- 
ligence remained  in  force. 

Reid,  Admr.,  v.  Terre  Haute,  etc.,  Traction  Co.,  541, 549  (2) . 

2.  Crossing  Accident.  —  Contributory  Negligence,  —  When  Not 
Matter  of  Law, — In  an  action  for  death  from  injuries  received 
at  a  street  railroad  crossing,  where  the  evidence  does  not  con- 
clusively show  that  at  the  time  deceased  attempted  to  cross  the 
track,  the  defendant's  car  was  in  such  close  proximity  and  that 
deceased  knew  thereof,  that  an  ordinarily  prudent  person  would 
not,  under  the  circumstances  known  to  him,  have  attempted  to 
cross,  it  cannot  be  said  as  matter  of  law  that  deceased  was 
guilty  of  contributory  negligence. 

Reid,  Admr.,  v.  Terre  Haute,  etc.,  Traction  Co,,  541, 550  (5) . 
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3.  Crossing  Accident — Directing  Verdict. — Contributory  Negli- 
gence,— ^In  an  action  for  death  from  personal  injuries  received 
in  a  collision  with  a  street  car  upon  a  highway  crossing,  before 
tiie  court  would  be  justified  in  directing  a  verdict  for  defendant 
on  account  of  contributory  negligence  of  the  deceased,  the  evi- 
dence must  be  susceptible  of  but  one  inference  on  that  question. 

Reid,  Admr.,  v.  Terre  Haute,  etc..  Traction  Co,,  541, 550  (4) . 

4.  Crossing  AccidenL — Evidence  of  Negligence  Considered. — ^In 
an  action  for  death  of  the  driver  of  a  wagon  struck  by  a  street 
car  at  a  highway  crossing,  evidence  field  to  show  that  the  de- 
fendant was  negligent  either  in  the  rate  of  speed  at  which  its 
car  approached  the  crossing  or  by  reason  of  the  use  of  an  in- 
sufficient headlight. 

Reid,  Admr.,  v.  Terre  Haute,  etc.,  Traction  Co.,  541, 649  (1) . 

5.  Crossing  Accident. — Right  of  Traveler  on  Highway  to  Assume 
Railroad  Will  Do  Its  Duty. — Where  deceased,  if  he  had  looked 
might  have  seen  the  dim  headlight  of  defendant's  approaching 
car,  and  if  he  had  listened  might  have  heard  little  or  no  noise 
therefrom  because  the  car  was  coasting,  and  been  misled  as  to 
the  distance  of  the  car  from  the  crossing,  and  no  gong  was 
sounding,  he  would  have  the  right  to  assume,  in  the  absence  of 
contrary  indication,  that  the  employes  operating  the  car  would 
not  fail  to  discharge  the  duty  owed  to  him  under  the  circum- 
stances. 

Reid,  Admr.,  v.  Terre  Haute,  etc.,  Traction  Co.,  541, 549  (3). 

STREETS— 

See  Dedication. 

Obstruction,  injuries,  liability,  see  Municipal  Corporations  8-13. 

SUBROGATION— 

Appropriation  of  Land  for  School  Purposes. — Payment  of  En- 
cumbraaice  by  School  City. — Right  to  Be  Subrogated  to  Mort- 
gagee's Claim. — Where  a  school  city  appropriated  land,  but  by 
inadvertence  and  oversight  failed  to  make  a  party  to  the  pro- 
ceedings the  holder  of  a  note  of  one  of  the  owners,  to  secure 
which  a  mortgage  on  the  land  had  been  executed,  and  the  city, 
having  paid  the  owners  the  full  amount  of  their  award,  sub- 
sequently paid  the  note  to  protect  its  title  to  the  land,  it  was 
by  subrogation  entitled  to  recover  from  the  owners  the  amount 
of  the  debt  paid. 

Conklin  v.  School  City  of  South  Bend,  25, 28  (3) . 

SUPPORT— 

Action,  personal  judgment,  garnishment,  see  Husband  and  Wife. 
Of  child,  father's  duty,  see  Parent  and  Child. 

SURPLUSAGE— 

In  decree  in  partition,  effect,  see  JUDGMENT  3. 
Striking  out,  see  Pleading  10. 

TAXATION— 

See  also  Dedication. 

1.  Accounting  by  County  Treasurer. — Volunta/ry  Payment. — 
Right  to  Recover. — Statutes. — The  common-law  rule  that  a 
party  could  not  recover  money  paid  upon  an  illegal  demand. 
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where  he  had  knowledge  of  all  the  facts  which  rendered  the 
demand  illegal,  unless  payment  was  made  upon  some  inmiediate 
or  urgent  necessity,  or  to  release  his  person  or  property  from 
detention,  does  not  apply  to  the  payment  by  the  treasurer  to 
the  county  of  taxes  collected,  including  amounts  claimed  as 
commissions  for  collection  thereof,  since  in  such  a  case  §§6086, 
10408  Bums  1914,  §5811  R.  S.  1881,  Acts  1891  p.  199,  requiring 
the  county^  commissioners  to  refund  to  the  county  treasurer 
money  paid  to  the  county  by  reason  of  erroneous  charges  on 
the  tax  duplicate,  or  through  inadvertence,  mistake  or  any 
other  cause,  control.  (Hinea  v.  Bocurd,  etc.  [1884],  93  Ind.  266, 
and  Ha/rriaan  Tp.  v.  Addison  [1911],  176  Ind.  389,  distin- 
guished. )  Ensley  V.  Boanrd,  etc.,  241, 248  (4) . 

2.  Accounting  by  Treasurer. — Right  to  Recover. — Where  a 
county  treasurer  paid  to  the  county  interest  on  a  fund  arising 
from  duplicate  and  excessive  tax  payments,  and  took  a  receipt 
expressly  stating  that  the  payment  should  not  estop  him  to 
deny  or  dispute  his  liability  or  to  recover  the  money  so  paid, 
he  was  not  precluded  from  recovering  such  amount  on  the 
ground  that  payment  was  voluntary. 

Ensley  v.  Board,  etc.,  241, 247  (2) . 

3.  Collection. — Duplicate  Tax  Payments. — Liability  of  County 
Treasurer  for  Interest. — Where  a  county  treasurer  received 
from  his  predecessor  a  fund  arising  from  duplicate  and  ex- 
cessive tax  payments,  and  received  no  interest  thereon,  and 
which  fund  his  successor  refused  to  receive,  the  county  could 
not  require  him  to  pay  interest  on  such  fund. 

Ensley  v.  Board,  etc.,  241, 247  (1) . 

4.  Collection, — Taxes  on  Omitted  Property. — Treaswrer's  Right 
to  Commissions. — Where  property  is  omitted  from  the  tax  du- 
plicates and  not  assessed,  and  is  subsequently  discovered  and 
placed  upon  the  tax  duplicate  by  the  county  auditor,  and  taxes 
for  prior  years  are  collected  by  the  county  treasurer  during 
the  first  payment  period  after  they  were  levied,  such  taxes  are 
not  delinquent  taxes  for  the  collection  of  which  the  county 
treasurer  is  entitled  to  commissions  under  |7332  Bums  1914, 
Acts  1897  p.  171.  Ensley  V.  Bowrd,  etc.,  241, 250  (5) . 

,5.  Delinquent  Taxes. — Collection. — Treasurer's  Right  to  Comr 
missions. — Statutes. — Section  7334  Bums  1914,  Acts  1895  p. 
319,  providing  that  the  board  of  county  commissioners  shall  in 
no  case  allow  the  county  treasurer  his  salary  until  they  are 
fully  satisfied  that  all  the  laws  requiring  tiie  treasurer  to 
collect  delinquent  taxes  have  been  fully  complied  with,  does  not 
authorize  the  withholding  of  the  commissions  allowed  him  in 
addition  to  his  salary  under  §7332  Bums  1914,  Acts  1897  p. 
171,  on  the  collection  of  delinquent  taxes,  although  he  fails  to 
collect  penalties  and  interest  on  such  taxes. 

Ensley  v.  Board,  etc.,  241, 247  (3) . 

6.  Vacation  of  Tax  Deed. — Com/plaint. — Sufficiency. — Averment 
of  Tender. — ^In  an  action  to  have  a  tax  deed  declared  void, 
plaintiff's  allegations  of  tender  of  the  full  amount  due  held  suf- 
ficient as  against  demurrer. 

Union,  etc..  Savings  Assn.  v.  Block,  408, 410  (1) . 

7.  Vacation  of  Tax  Deed. — Tender  of  Taxes  Paid  to  President 
of  Incorporated  Association.  —  Sufficiency.  —  In  a  proceeding 
against  an  incorporated  association  to  have  a  tax  deed  held  by 
it  vacated,  plaintiff  was  not  required  to  tender  the  amount  of 
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taxes  paid  to  the  board  of  directors  of  the  company,  a  tender 
to  its  president  being  sufficient. 

Union,  •etc..  Savings  Assn,  v.  Block,  408, 411  (2) . 

8.  Vacation  of  Tax  Deed, — Tender  of  Taaes  Paid, — Suffideney, 
— Uncertainty  as  to  Amount  Due, — In  a  proceedings  to  vacate 
a  tax  deed,  where  the  aiAount  due  the  holder  of  the  deed  is 
uncertain,  or  depends  upon  different  or  doubtful  constructions 
of  the  law,  it  is  only  necessary  that  the  party  in  default  shall 
tender  and  bring  into  court  the  amount  admitted,  or  which  he 
in  good  faith  believes  to  be  due. 

Union,  etc,.  Savings  Assn,  v.  Block,  408, 411  (3). 

9.  Vaeation  of  Tax  Deed, — Tender  of  Taxes  Paid, — Insufficient 
Tender. — When  Immaterial. — In  an  action  to  vacate  a  tax  deed, 
where  plaintiff  made  a  tender  of  the  amount  due  defendant 
holder  of  the  deed  and  deposited  it  in  court,  which  tender  de- 
fendant alleged  was  insufficient,  any  insufficiency  was  imma- 
terial, where  it  appeared  that  even  if  the  correct  amount  had 
been  tendered,  defendant  would  not  have  accepted  it. 

Union,  etc.,  Savings  Assn,  v.  Block,  408, 411  (4). 

TELEGRAPHS  AND  TELEPHONES— 

See  also  Commerce  2-6. 

1.  Intersta^  Telegramis. — Power  to  Make  Regulations, — Rules 
and  regulations  applicable  to  interstate  messages,  prescribed 
by  a  telegraph  company  in  accordance  with  the  authority  con- 
ferred \)y  the  act  by  which  congress  assumed  jurisdiction  to 
regulate  interstate  telegraphic  business,  so  long  as  they  have 
not  been  declared  unreasonable,  are  binding. 

Western  Union  Tel,  Co.  v.  Hanlin,  120, 126  (2) . 

2.  Int&rstate  Telegrams, — Stipulation  Limiting  Liability, — Re- 
quiring Claims,  —  Commerce.  —  Stipulations  on  the  message 
blank  that  no  recovery  can  be  had  beyond  the  toll  paid  for  the 
message  unless  repeated  upon  payment  of  extra  charge,  and 
requiring  claims  for  damages  to  be  presented  within  sixtv  days, 
are  binding  as  to  the  parties  to  an  interstate  message,  by  vir- 
tue of  the  authority  conferred  upon  the  company  by  the  act  of 
Congress  of  June  18,  1910,  36  Stat,  at  L.  644. 

Western  Union  Tel.  Co,  v.  Hanlin,  120, 127  (3). 

TENANCY  IN  COMMON— 

Ouster  by  Cotenant. — Adverse  Possession, — Where  a  husband  and 
wife,  after  selling  land  held  by  the  entireties,  used  the  pro- 
ceeds in  the  purchase  of  other  property,  the  title  to  which  was 
token  in  his  name,  although  he  assured  his  wife  that  their  in- 
terests therein  were  equal,  and  after  the  death  of  the  husband, 
who  died  intestete,  the  property  was  occupied  by  the  widow, 
taxed  in  her  name,  and  was  understood  by  the  children  to  be- 
long to  her,  her  possession  under  claim  of  title  for  more  than 
thirty  years  was  sufficient  to  give  her  title  as  against  a  de- 
ceased daughter's  surviving  husband  and  children,  who  never 
disputed  her  right  until  she  sued  to  quiet  title,  even  though 
they  were  legally  tenants  in  common. 

Hyden  v.  Anderson,  629, 633  (3) . 

TENANTS— 

See  Landlord  and  Tenant. 
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TENDERp- 

See  also  Appeal  65, 105;  Taxation. 

Money  Paid  Justice  of  the  Peace, — Failure  to  Transmit  on  Ap- 
pecu, — Rights  of  Litigant  Unaffected, — The  failure  of  a  justice 
of  the  peace  to  transmit  money,  deposited  by  plaintiff  for  de- 
fendant, witii  the  papers,  on  appeal  to  the  superior  court,  does 
not  prejudice  the  rights  of  the  plaintiff. 

Kurtz  V.  Cooperider,  398, 896  (4) . 

TESTATORS— 

See  Wills. 

TEXT-BOOKS— 

Cited,  see  p.  xxvii. 

TITLE— 

By  adverse  possession,  see  Tenancy  in  Common. 
Issue,  conclusiveness  of  judgment,  see  Partition  3,  4. 
Presumption,  issue,  see  Partition  5. 

TORNADO  INSURANCE— 

Clause  in  policy,  construction,  see  Insurance  16. 

TOWNS— 

See  also  Municipal  Corporations. 

Toumship  Trustee, — Powers. — A  township  trustee  is  a  special 
agent  possessing  only  statutory  powers,  and  can  only  bind  the 
township  when  authorized  by  statute  and  in  the  manner  speci- 
fied therein,  and  all  who  deal  with  him  must,  at  their  peril, 
take  notice  of  the  extent  of  his  authority. 

Angola,  etc,  TUe  Co,  v.  Millgrove  School  Tp.,  567, 661  (4) . 

TOWNSHIPS— 

See  Schools  and  School  Districts;  Towns. 

TRACKS— 

Injuries  to  trespassers  or  licensees,  liability,  see  Railroads  22, 23. 

TRAVELERS— 

Duty  to  use  care  at  crossings,  see  Railroads  16. 

TRIAL— 

See  also  New  Trial. 

For  review  of  rulings  at  trial,  see  also  Appeal. 

For  review  of  instructions,  see  also  Appeal  23,  38,  39,  49,  54,  55 
63,  64,  73-78,  103. 

1.  Evidence, — Reception, — Objection, — Time. — An  objection  to  a 
question  after  answer  is  too  late  to  be  availing. 

Lake  Erie,  etc.,  R.  Co.  v.  Howa/rth,  454, 469  (9) . 

2.  Findings. — Absence  of  Material  Finding. — Effect, — A  failure 
to  find  a  material  fact  is  equivalent  to  a  finding  against  the 
party  upon  whom  rests  the  burden  of  its  proof. 

Ramsey  v.  Ketcham,  200,  204  (3) . 

3.  Instructions. — Considered  Together. — Bills  and  Notes. — Where 
in  an  action  on  promissory  notes  theie  is  an  issue  of  non  est 
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factum,  it  is  not  reversible  error  to  instmct  by  one  instruction 
that  the  question  is  whether  the  signatures  involved  were  eenu- 
ine  or  forced,  where  other  instructions  plainly  informed  the 
jury  that  the  plaintiff  had  the  burden  of  proving  the  execution 
of  the  notes,  including  their  delivery^  and  properly  instructed 
the  jury  as  to  the  preponderance  of  evidence  ana  its  duty  should 
plaintin's  proof  only  equal  in  weight  that  introduced  by  de- 
fendant Hawkins  V.  Rieman,  127, 132  (6) . 

4.  Instruetians. — Ha/mUess  Error. — ^There  was  no  harmful  errpr 
in  the  giving  or  refusing  instructions  where  the  instructions 
given,  when  taken  as  a  whole,  fairly  stated  the  law  of  the  case, 
where  all  applicable  instructions  refused  were  covered  by  those 
given,  and  where  it  appears  from  the  undisputed  evidence  and 
the  answers  to  interrogatories  that  substantial  justice  has  been 
done.  Haskell,  etc,.  Car  Co.  v.  Erickson,  Admx.,  657, 662  (4) . 

5.  Inatnuctions. — Invading  Province  of  Jury. — A  reauested  in- 
struction that  the  jury  "cannot  rightfully  brush  asiae"  certain 
testimony,  was  properly  refused  as  invading  the  province  of  the 
jury.  American  Ins,  Co.  v.  Faggett,  677, 683  (3) . 

6.  Instructions. — Refusals. — Covered  by  Others  Given. — It  is  not 
error  to  refuse  instructions  covered  by  others  given. 

LaJce  Erie,  etc.,  R.  Co.  v.  Howwrth,  454, 479  (32) . 

7.  Instructions. — Refusal. — Applicahility. — ^In  an  action  against 
a  railroad  company  for  the  death  of  a  passenger  in  an  auto- 
mobile who  was  killed  in  a  crossing  accident,  a  tendered  in- 
struction that  the  negligence  of  the  driver  of  the  automobile 
would  be  imputed  to  decedent,  if  the  parties  occupying  the 
automobile  were,  at  the  time,,  upon  a  common  business  errand, 
held  properly  refused  as  being  inapplicable  to  the  evidence. 

Lake  Er%e,  etc.,  R.  Co.  v.  Sams,  397, 399  (1) . 

8.  Instructions. — Requests  Covered  by  Instructions  Given. — Re- 
quested instructions,  though  correct  statements  of  the  law,  are 
properly  refused  when  fully  covered  by  instructions  given. 

Hawkins  V.  Riemaai,  127, 133  (7) . 

9.  Instructions. — Use  of  '*If'\ — A  conditional  clause  may  be  in- 
troduced into  an  instruction  by  the  word  "if"  without  assum- 
ing the  truth  of  the  facts  dealt  with  by  the  clause,  such  being 
a  common  and  permissible  use  of  such  word. 

Lake  Erie,  etc.,  R.  Co.  v.  Howa/rth,  454, 472  (20) . 

10.  Interrogatoories. — Answer  of  "No  Evidence'*. — Effect — An 
answer  of  no  evidence  to  an  interrogatory  submitted  to  a  jury 
is  a  finding  against  the  party  having  the  burden  as  to  the 
proposition  stated  in  the  interrog^atory. 

Haskell,  etc.,  Car  Co.  V.  Timm,  612, 617  (2) . 

11.  Misconduct  of  Counsel. — Remsdy. — When  Curable. — A  remark 
by  counsel  for  plaintiff  following  an  answer  by  a  witness  for 
defendant  on  cross-examination  that  "That  is  a  job  for  the 
prosecuting  attorney  for  perjury,"  was  improper  but  curable, 
and  the  remedy  of  defendant  was  to  have  the  jury  admonished 
to  disregard  the  remark. 

Lake  Erie,  etc.,  R.  Co.  v.  Howarth,  454, 470  (15). 

12.  Verdict. —  Impeaching. —  Misconduct  of  Jury. —  Affidavit  of 
Juror. — The  affidavit  of  a  juror  as  to  alleged  misconduct  of  the 
jury  cannot  be  received  to  impeach  its  verdict. 

Waltz  V.  Noble,  608, 611  (4). 
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tRUSTEES— 

Township,  powers,  notice,  see  Towns. 

TRUSTS— 

See  Banks  and  Banking  1. 

1.  Creation. — Deed. — ContrcuiL — To  create  a  trust  it  is  not  neces- 
sarv  that  the  deed  conveying  the  properly  to  be  affected  contain 
a  declaration  of  the  trust,  the  statute  being  satisfied  if  the 
trust  has  been  manifested  or  can  be  proved  by  any  writing 
under  the  hand  of  the  trustee. 

Daugherty  v.  Fwrrwr,  66, 58  (2) . 

2.  Creation. — Contract  Executed  SimuLtaneously  With  Deed. — 
Sufficiency. — Qyiet  Title. — Where  a  father  deeded  lands  to  his 
daughter,  and  simultaneously  tiierewith,  by  a  contract  in  which 
her  husband  joined,  the  daughter  agreed  to  reconvey  one-half 
in  value  of  tiie  lands  to  the  grantor  or  his  appointee,  when 
grantor  should  so  direct,  and  where  the  grantor  immediately 
upon  the  signature  and  delivery  of  the  contract  to  him  in- 
dorsed thereon  a  signed  direction  to  convey  the  land  at  once 
upon  his  death  to  a  son,  and  where  grantor  had  died,  and  a 
demand  upon  the  grantee  had  been  made  for  a  conveyance  to 
the  named  son  of  a  one-half  interest  in  said  land,  a  complaint 
setting  up  such  facts  in  a  suit  to  quiet  title  held  sufficient  as 
against  demurrer.  Z>aui7/ierty  v.  Farrar,  56, 58  (I). 

ULTRA  VIRES— 

Assumption  by  bank  of  liabilities  of  insolvent  bank,  see  Banks 
AND  Banking  4. 

USERp- 

See  Dedication  2;  Easements. 

VACATION— 

Of  tax  deed,  see  Taxation  6-9. 

VARIANCE— 

See  Contracts  2. 

In  description  of  maker  of  note,  effect,  see  Bills  and  Notes  2. 

VENUE— 

See  also  Appeal  17,  26;  Divorce;  Judges  2. 

1.  Change  from  County. — Pa/yment  of  Costs. — The  venue  of  a 
cause,  ordered  changed  upon  payment  of  costs,  remains  in  the 
original  county  until  the  costs  are  paid. 

DannhMwer  v.  Young,  651,  656  (2) . 

2.  LocaX  Actions. — Action  in  Wrong  County. — Objection  by  Mo- 
tion in  Arrest. — The  objection  that  a  local  action  in  which  only 
a  personal  judgement  is  sou^rht  was  brought  in  the  wrong  county 
cannot  be  made  by  motion  in  arrest  of  judgment,  in  view  of  the 
proviso  to  §348  Bums  1914,  Acts  1911  p.  415,  requirine  ob- 
jection by  demurrer  or  answer.  (Louisville,  etc.,  R.  Co.  v. 
Johnson  [1894],  11  Ind.  App.  328,  and  Chicago,  etc.,  R.  Co.  v. 
Wheeler  [1895 J,  14  Ind._A^p.  62,  overruled  in  part.) 


App. 


Pittsburgh^  etc,,  R.  Co.  v.  Home  Ins.  Co.,  etc.,  226, 284  (5) . 
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3.  Local  Actums, — Action  in  Wrong  County. — No  Objection  hy 
Demurrer  or  Answer, — Waiver. — ^Where  an  action  in  which  is 
sought  only  a  personal  judgment  for  injuries  to  real  property, 
was  not  brought  in  the  proper  county  as  required  by  §309 
Bums  1914,  §307  R.  S.  1881,  but  defendant  did  not  take  any 
advantage  of  that  fact  by  demurrer  or  answer,  the  objection 
that  the  action  was  brought  in  the  wrong  county  was  thereby 
waived  by  reason  of  the  proviso  contained  in  §348  Bums  1914, 
Acts  1911  p.  415. 

Pittsburgh,  etc.,  R.  Co.  v.  Home  Ins.  Co.,  etc.,  226, 231  (1) . 

4.  Refusal  of  Change. — Where  plaintiff's  motion  for  change  of 
venue  from  the  county  was  filed  in  due  time,  and  stated  facts 
sufficient  to  entitle  him  to  such  change,  it  should  have  been 
sustained. 

Dumall,  Admr.,  v.  Indianapolis  Traction,  etc.,  Co.,  220. 

5.  Subject-Matter. — Action  Brought  in  Wrong  County. — Con- 
struction of  Statute. — The  evident  purpose  of  the  proviso  of 
§348  Burns  1914,  Acts  1911  p.  415,  that  the  objection  that  the 
action  was  brought  in  the  wrong  county,  if  not  taken  by  de- 
murrer or  answer,  shall  be  deemed  waived,  was,  to  restrict  the 
general  statement  with  reference  to  the  subject-matter  of  an 
action  appearing  in  the  clause  inmiediately  preceding,  and  the 
proviso  applies  to  cases  involving  the  subject-matter  of  the  ac- 
tion, as  well  as  to  those  merely  involving  jurisdiction  of  the 
person,  at  least  where  the  only  judgment  sought  is  one  in  per- 
sonam, 

Pittsburgh,  etc.,  R.  Co.  v.  Home  Ins.  Co.,  etc.,  226, 231  (3) . 

VERDICT— 

See  Trial  12. 

Review  of,  see  Appeal  66,  88-101 ;  New  Trial  2. 

Directing,  when  proper  on  retrial  after  appeal,  see  Appeal  107. 

Directing,  when  proper  on  issue  of  contributory  negligence,  see 
Street  Raiuroads  3. 

When  overcome  by  special  verdict,  see  Negligence  6;  New  Trial 
2;  Railroads  1. 

WAIVER^ 

By  failure  to  demur,  see  Parties  2. 

By  failure  to  demur  or  answer,  see  Venue  3. 

Of  error,  see  Appeal  102-105. 

Of  limitation  by  failure  to  plead,  see  Limitation  of  Actions  6. 

Of  objections,  memorandum,  see  Pleading  2-4. 

WARRANTY— 

See  Sales  9,  10. 

Covenants  of,  by  heir,  effect,  see  Estoppel  1. 

Implied,  applicability  of  principle,  see  Sales  9, 

WATERS  AND  WATERCOURSES— 

See  also  Drains. 

1.  Natural  Watercourses. — Surface  Water. — Barrier  by  Adjoin- 
ing Landowner. — Burden  of  Proof. — One  complaining  of  the  ob- 
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struction  of  flow  from  a  ditch  on  his  land  by  the  erection  of  a 
barrier  by  an  adjoining  landowner,  has  the  burden  to  prove 
that  the  ditch  is  a  natural  watercourse  and  that  the  water  ob- 
structed was  not  surface  water. 

Ramsey  v.  Keteham,  200, 204  (2) . 

2.  ''Surface  Water/* — Words  amd  Phrases, — ^**Surface  water"  in 
its  ordinary  sense  means  water  collected  on  tiie  sui^ace  of  the 
ground.  Ramsey  v.  Keteham,  200, 203  .( 1 )  • 

3.  Surface  Waier. — Baariers. — Right  to  Erect. — ^A  landowner 
has  the  right  to  erect  barriers  against  surface  waters  from 
adjoining  lands,  provided  he  does  not  interfere  with  a  natural 
or  prescriptive  watercourse.      Ramsey  v.  Keteham,  200, 205  (4) . 

WIFE— 

See  Husband  and  Wife. 

Childless  second  wife,  statute,  pleading,  see  Partition  4. 

WILLS— 

See  also  Executors  and  Administrators. 

1.  Co7istructwn, — Devise  Coupled  with  Devise  Over. — ^Where  real 
estate  is  devised  in  terms  denoting  an  intention  that  the  pri- 
mary devisee  shall  take  a  fee  on  the  death  of  the  testator, 
coupled  with  a  devise  over  in  event  of  the  death  of  the  pri- 
mary devisee  without  issue,  the  words  refer  to  a  death  without 
issue  during  the  life  of  the  testator. 

Boren  v.  Reeves,  604, 607  (4) . 

2.  Construction.  —  Devise  of  Fee.  —  Ltndtation  by  Subsequent 
CloMse. — Where  an  estate  in  fee  is  devised  in  one  clause  of  a 
will  in  clear  and  decisive  terms,  it  cannot  be  taken  away  or  cut 
down  by  subsequent  provisions  unless  the  intention  to  do  so  is 
manifest  from  words  as  clear  and  definite  as  those  which  cre- 
ated the  fee.  Boren  v.  Reeves,  604, 606  (3) . 

3.  Construction. —  Estates  Devised. —  Indefeasible  Fee. —  A  will 
bequeathing  to  a  daughter^  all  of  testator's  estate,  with  a  pro- 
vision that,  if  she  should  die  without  issue  alive,  then  whatever 
property  remained  at  her  death  should  be  divided  between  the 
children  of  testator's  brother,  gave  to  the  daughter  an  inde- 
feasible fee-simple  title  to  her  father's  real  estate,  and  not  an 
estate  contingent  upon  her  death  without  issue. 

Bo(ren  v.  Reeves,  604, 607  (5) . 

4.  Construction.  —  Intent  of  Testator. — Statute.  —  Section  3123 
Bums  1914,  §2567  R.  S.  1881,  providing  that  every  devise,  in 
terms  denoting  the  testator's  intention  to  devise  his  entire  in- 
terest in  all  his  real  or  personal  property,  shall  be  construed 
to  pass  all  of  the  estate  in  such  property,  including  estates  for 
the  life  of  another,  which  he  was  entitled  to  devise  at  his 
death,  furnishes  a  rule  of  construction,  and  the  intention  of 
the  testator  to  devise  his  entire  interest  in  lands,  when  ascer- 
tained, if  consistent  with  the  rules  of  law,  must  prevail,  not- 
withstanding the  common-law  rule  as  to  the  effect  of  the  aliena- 
tion of  real  estate  after  the  execution  of  the  wiU. 

Wolfw.Wolf,221,2U{2), 

5.  Construction. —  Testator's  Intention. —  How  Ascertained. —  In 
construing  the  provisions  of  a  will,  courts  are  guided  by  the 
testator's  intention,  which  must  be  gathered  from  the  language 
of  the  will  itself.  Boren  v.  Reeves,  604, 606  (1) . 
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6.  CoTistruction. — Uncertain  Lcmffuage, — Presumption, — ^Thelaw 
presumes  that  a  testator  knows  when  executing  his  will  tiiat 
uncertain  language  used  by  him  may  be  subjected  to  the  well- 
recognized  rules  of  construction.     Boren  v.  Reeves,  604, 606  (2) . 

7.  Foreign  Wills. — Admissibility. — Construction  of  Statutes. — In 
view  of  §§3146,  3147,  3149,  8150,  3151  Burns  1914,  §§2588, 
2589,  2591,  2592,  2593  R.  S.  1881,  it  was  not  error,  in  a  suit  to 
quiet  title,  to  exclude  a  certified  copy  of  a  will  proved  in  Ken- 
tucky, where  the  purported  will  had  not  been  filed  or  recorded 
in  the  county  where  the  land  lay,  and  the  copy  showed  that  the 
will  was  executed  without  the  witnesses  required  by  §3132 
Bums  1914,  §2376  R.  S.  1881.     Howard  V.  Merker,  400, 403  (4) . 

8.  Revocation. — Conveyance  of  Devised  Lands. — At  common  law, 
the  sale  of  real  estate  devised  revoked  the  will  in  respect  to 
such  devise,  and,  in  the  absence  of  statute  changing  the  com- 
mon-law nde,  a  devise  of  lands  operates  only  on  those  lands 
which  the  testator  owned  at  the  time  the  will  was  executed,  and 

.  no  after-acquired  land  will  pass  under  such  will  unless  sub- 
sequently to  the  purchase  thereof  the  testator  republishes  his 
will.  Wolf  v.  Wolf,  221, 223,  (1) . 

9.  Revocation. — Conveyance  of  Devised  Lands. — ^  will  providing 
that  testator's  wife  should  have  a  life  estate  in  all  of  testator's 
real  estate  and  money,  and  that  after  her  death  "I  will  and  be- 
queath my  two-thirds  to  my  beloved  brothers  and  sisters/'  did 
not  denote  an  intention  to  devise  testator's  entire  estate,  so  that 
§3123  Bums  1914,  §2567  R.  S.  1881,  as  to  the  constmction  of  a 
will  disposing  of  the  entire  estate,  does  not  apply,  and  where 
testator,  after  the  execution  of  the  will,  sold  the  real  estate  and 
acquired  other  lands,  and  the  will  was  not  republished,  the 
brothers  and  sisters  on  testator's  death  took  no  interest  in  sudi 
after-acquired  realty,  since  the  alienation  of  the  land  devised 
operated  as  a  revocation  of  the  will  under  the  rule  of  the  com- 
mon law  in  force  in  Indiana  and  the  entire  estate  descended  to 
the  wife  as  the  heir  of  her  husband  under  §3028  Bums  1914, 
§2490  R.  S.  1881,  testator  leaving  no  child  and  no  father  nor 
mother.  Wolf  v.  Wolf,  221, 225  (4 ) . 

10.  Right  of  Husband  to  Devise  Estate. — Election  by  Widow. — 
Statutes.— AXthoMgYi  §3014  Bums  1914,  §2483  R.  S.  1881,  pro- 

.  vides  that  the  widow  shall  upon  the  death  of  her  husbana  in- 
herit one-third  of  his  real  estate,  he  may  in  his  will  give  her 
more  or  less  than  the  law  gives  her,  and  unless  she  dects  to 
teke  under  the  law,  as  provided  in  §§3042,  3045  Bums  1914. 
Acts  1885  p.  239,  Acts  1907  p.  72,  she  tekes  under  the  will,  and 
receives  nothing  from  her  husband's  estate  by  reason  of  the  law 
of  descent,  unless  it  is  otherwise  provided  in  the  will. 

Wolf  v.  Wolf,  221, 225  (3 ) . 
WITNESSES— 

See  Evidence;  Trial. 

WORDS  AND  PHRASES— 

"Bv  accident  arising  out  of  the  employment,"  construction,  see 
Master  and  Servant  16. 

"Debt,"  definition,  see  Schools  and  School  Districts  2. 

"Exchange,"  construed  as  synonymous  with  "barter,"  see  Deeds  7. 
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"Immediately  and  totally  disabling/'  construction  of  policy,  see 
Insurance  8. 

"Mill/'  usage  in  contract,  construction,  see  Deeds  5. 

"Negligence,"  definition,  see  Negligence  8. 

"Shelter,"  meaning  as  used  in  statute,  see  Criminal  Law  8. 

"Surface  water,"  definition,  see  Waters  and  Watercourses  2. 

WORK  AND  LABOR.- 

See  also  Master  and  Servant. 

1.  Abandonment  of  Contract  of  Hire, — Recovery,  for  Service  Renr 
derecL — ^The  conmion-law  doctrine  that,  where  one  abandons  the 
work  without  a  legal  excuse,  he  cannot  recover  the  value  of  the 
work  done,  has  been  supplanted  by  the  rule  that  the  person 
making  the  contract  may  quit  the  service  specified  therein  at 
any  time  for  any  reason  satisfactory  to  himself,  and  then  re- 
cover the  reasonable  value  of  the  services  rendered,  even  though 
the  other  party  be  without  fault. 

Humphrey  v.  Johnson,  661, 554  (8) . 

2.  Contract  of  Hire, — Compensation, — Oral  Agreement  to  Con- 
vey Land, — -Statute  of  Frauds. — Where  one  who  agreed  to  care 
for  an  aged' couple  for  life  in  consideration  of  an  oral  agree- 
ment that  they  would  convey  their  land  to  him  abandoned  his 
contract  and  sought  to  recover  for  the  services  rendered,  the 
rights  of  the  parties  were  not  affected  by  the  statute  of  frauds, 
it  Deing  in  no  way  involved  in  the  action. 

Humphrey  v.  Johnson,  551, 556  (5) . 

3.  Contra^et  of  Hire, — Contra>et  to  Care  for  Aged  Persons, — Ahan- 
donment, — Recovery  for  Services  Rendered, — The  rule  that  one 
abandoning  a  contract  of  hire  may  recover  on  the  qtiantum 
meruit  for  services  rendered  under  the  contract  is  peculiarly 
applicable  to  contracts  to  live  with  and  care  for  agea  persons , 
in  view  of  the  personal  nature  of  such  contracts. 

Humphrey  V.  Johnson,  551, 555  (4) . 

4.  Mutual  Services  by  Members  of  Family, — Compensation. — 
Presumption, — Where  persons  dwell  together  as  a  family,  the 
presumption  is  that  services  rendered  for  each  other  are  ren- 
dered grratuitously,  and  there  is,  therefore,  no  implied  agree- 
ment to  pay  for  service  rendered  by  one  member  for  another 
member  of  the  family  group. 

Humphrey  v.  Johnson,  551, 654  (1) . 

5.  Mutual  Services  by  Menibers  of  Family. — Presumption  that 
Services  Were  Gratuitous. — Rebuttal. — Express  Agreement. — 
An  express  oral  agreement  to  the  contrary  is  sufficient  to  rebut 
the  presumption  arising  from  persons  dwelling  together  as  a 
family  that  services  rendered  by  one  member  of  the  family 
group  to  another  were  gratuitous. 

Humphrey  v.  Johnson,  551, 554  (2) . 

WORKMEN'S  COMPENSATION— 

Proceedings  before  Industrial  Board,  rights  and  liabilities  under 
act,  etc.,  see  Master  and  Servant  10-82. 
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